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MERIT  SYSTEMS  PROTECTION 
BOARD 

5  CFR  Part  1201 
Practices  and  Procedures 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Final  rule. 

summary:  The  Merit  Systems  Protection 
Board  is  amending  part  1201  by  revising 
appendix  II  to  reflect  the  current 
addresses,  commercial  and  FTS 
facsimile  numbers,  and  geographic 
jurisdictions  of  its  regional  o^ices.  This 
action  is  being  taken  to  correct  the 
commercial  facsimile  numbers  for  the 
Boston,  Dallas,  St.  Louis,  San  Francisco, 
and  Seattle  regional  offices,  to  add  the 
commercial  facsimile  number  for  the 
Atlanta  regional  offlce,  and  to  add  FTS 
facsimile  numbers  for  all  of  the  regional 
offices. 

The  Board  is  publishing  this  rule  as  a 
final  rule  pursuant  to  5  U.S.C.  1204(h). 

EFFECTIVE  DATE:  October  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Duward  Sumner  (202)  65.3-8892. 

List  of  Subjects  in  5  CFR  Part  1201 

Administrative  practice  and 
procedure.  Civil  rights.  Government 
employees. 

Accordingly,  the  Board  amends  5  CFR 
part  1201  as  follows: 

PART  1201— [AMENDED] 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1204  and  7701  unless 
otherwise  noted. 

2.  Appendix  II  to  part  1201  is  revised 
to  read: 


Appendix  II  to  Part  1201 — ^Appropriate 
Regional  Office  for  Filing  Appeals 

All  submissions  shall  be  addressed  to  the 
Regional  Director,  Merit  Systems  Protection 
Board,  at  the  addresses  listed  below, 
according  to  geographic  region  of  the 
employing  agency  or  as  required  by 
S  1201.4(d)  of  this  part.  Address  of 
Appropriate  Regional  Office  and  Area 
Served: 

1.  Atlanta  Regional  Offlce,  401  W.  Peachtree 
Street,  NW.,  10th  Floor,  Atlanta,  Georgia 
30308 

Commercial  Facsimile  No.:  (404)  730-2767 
FTS  Facsimile  No.:  FTS  880-2767 
(Alabama,  Florida.  Georgia,  Mississippi, 
North  Carolina,  and  South  Carolina.) 

2.  Boston  Regional  Office,  10  Causeway 
Street,  Room  1078,  Boston.  Massachusetts 
02222-1042 

Commercial  Facsimile  No.:  (617)  565-5903 
FTS  Facsimile  No.:  FTS  835-5903 
(Connecticut  Maine.  Massachusetts,  New 
Hampshire,  Rhode  Island,  and  Vermont.) 

3.  Chicago  Regional  Offlce,  230  South 
Dearborn  Street  31st  Floor.  Chicago, 

Illinois  60804-1669 

Commercial  Facsimile  No.:  (312)  686-4231 
FTS  Facsimile  No.:  FTS  886-4231  (Illinois 
(ail  locations  north  of  Springfleld],  Indiana, 
Michigan,  Minnesota,  Ohio,  and 
Wisconsin.) 

4.  Dallas  Regional  Offlce,  1100  Commerce 
Street  room  6F20,  Dallas,  Texas  75242-9979 

Commercial  Facsimile  No.:  (214)  767-0102 
FTS  Facsimile  No.:  FTS  729-0102 
(Arkansas,  Louisiana,  Oklahoma,  and 
Texas) 

5.  Denver  Regional  Office,  730  Simms  Street, 
suite  301,  P.O.  Box  25025,  Denver.  Colorado 
80225-0025 

Commercial  Facsimile  No.:  (303)  231-5205 
FTS  Facsimile  No.:  FTS  554-5205  (Arizona, 
Colorado,  Kansas.  Montana.  Nebraska, 
Nevada,  New  Mexico,  North  Dakota,  South 
Dakota.  Utah,  dnd  Wyoming.) 

6.  New  York  Regional  Office,  26  Federal 
Plaza,  room  3137-A,  New  York,  New  York 
10278-0022 

Commercial  Facsimile  No.:  (212)  264-1417 
FTS  Facsimile  No.:  FTS  264-1417  (New 
York,  Puerto  Rico,  Virgin  Islands,  and  the 
following  counties  in  New  Jersey:  Bergen, 
Essex,  Hudson,  Hunterdon,  Morris,  Passaic, 
Somerset,  Sussex,  Union,  and  Warren.) 

7.  Philadelphia  Regional  Offlce,  U.S. 
Customhouse,  room  501,  Second  and 
Chestnut  Streets,  Miiladelphia, 

Pennsylvania  19106-2904 

Commercial  Facsimile  No.:  (215)  597-3456 
FTS  Facsimile  No.:  FTS  597-3458 
(Delaware.  Pennsylvania,  Virginia — except 
cities  and  counties  served  by  Washington 
Regional  Office,  West  Virginia,  and  the 
following  counties  in  New  Jersey:  Atlantic, 
Burlington,  Camden,  Cape  May, 

Cumberland,  Gloucester.  Mercer, 

Middlesex.  Monmouth,  Ocean,  and  Salem.) 


8.  St.  Louis  Regional  Offlce,  911  Washington 
Avenue,  room  615,  St.  Louis,  Missouri 
63101-1203 

Commercial  Facsimile  No.:  (314)  425-4294 
FTS  Facsimile  No.;  FTS  279-4294  (Illinois 
(Springfleld  and  all  locations  south),  Iowa, 
Kentu^y,  Missouri,  and  Tennessee.) 

9.  San  Francisco  Regional  Office.  525  Market 
Street,  room  2800,  San  Francisco,  California 
94105-2789 

Commercial  Facsimile  No.:  (415)  744-3194 
FTS  Facsimile  No.:  FTS  484-3194 
(California.) 

10.  Seattle  Regional  Office,  915  Second 
Avenue,  suite  1840,  Seattle,  Washington 
98174-1001 

Commercial  Facsimile  No.:  (206)  553-6484 
FTS  Facsimile  No.  FTS  399-6484  (Alaska, 
Hawaii,  Idaho,  Oregon,  Washington,  and 
Pacific  overseas  areas.) 

11.  Washington  Regional  Office,  5203 
Leesburg  Pike,  suite  1109,  Falls  Church, 
Virginia  22041-3473 

Commercial  Facsimile  No.:  (703)  756-7112 
FTS  Facsimile  No.:  FTS  756-7112 
(Washington.  DC.  Maryland,  all  overseas 
areas  not  otherwise  covered,  and  the 
following  cities  and  counties  in  Virginia: 
Alexandria,  Falls  Church.  Arlington, 

Fairfax  City.  Fairfax  County.  Loudoun,  and 
Prince  William.) 

Dated:  October  15, 1991. 

Robert  E.  Taylor, 

Clerk  of  the  Board. 

(FR  Doa  91-25177  Filed  10-17-91;  8:45  am| 

BILUNG  CODE  7400-01-11 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  122 

Business  Loans,  Rural  Loan  Program 

agency:  Small  Business  Administration 
(SBA). 

ACTION:  Final  rule. 

summary:  Section  307  of  Public  Law 
101-574,  the  Small  Business 
Administration  and  Amendments  Act  of 
1990,  enacted  on  November  15. 1990  (104 
Stat.  2814)  (1990  legislation),  amended 
the  Small  Business  Act  by  adding  a  new 
section  7(a)(19)(C)  which  authorizes  a 
lender  to  retain  one  half  of  the  guaranty 
fee  when  it  makes  a  guaranteed  loan  of 
less  than  $75,000  to  a  small  business 
located  in  a  rural  area.  If  the  guaranteed 
loan  to  a  business  in  a  rural  area  is 
$75,000  or  more,  the  participating  lender 
is  allowed  to  keep  one  half  of  the 
guaranty  fee  attributable  to  $75,000  on  a 
pro  rata  basis.  This  final  regulation 
implements  these  provisions. 
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EFFECTIVE  DATE:  October  18. 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Charles  R.  Hertzberg.  Assistant 
Administrator  for  Financial  Assistance. 
Small  Business  Administration.  409 
Third  Street  SW.,  Washington.  DC 
20416.  Telephone  202/205-6490. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  7(a](19)(C)  of  the  Small 
Business  Act  (15  U.S.C.  636(a)(19)(C)} 
(Act),  if  a  guaranteed  loan  of  under 
$75,000  is  made  to  a  small  business  in  a 
rural  area  under  section  7(a]  of  the'  Act. 
the  lender  is  allowed  to  keep  one  half  of 
the  guaranty  fee.  Also,  if  a  lender  makes 
a  guaranteed  loan  of  $75,000  or  more  to 
a  business  in  a  rural  area,  such  lender  is 
authorized  to  retain  one  half  of  the 
guaranty  fee  attributable  to  $75,000.  On 
June  4. 1991.  SBA  published  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  (56  FR  25378)  in  which  it 
proposed  to  implement  the  1990 
legislation.  One  comment  was  received 
from  a  trade  association  which  voiced 
support  for  the  regulation.  It  stated  that 
the  regulation,  if  finalized,  should  have  a 
positive  impact  on  the  delivery  of  small 
business  loans  guaranteed  by  the  SBA 
to  the  rural  business  community.  SBA  is 
amending  the  regulation  as  proposed. 

At  the  present  time,  the  guaranty  fee 
(payable  to  SBA)  is  two  percent  of  the 
guaranteed  portion  of  a  loan  made 
pursuant  to  section  7(a)  of  the  Act. 
except  for  loans  with  a  maturity  of  one 
year  or  less  or  for  loans  made  by 
development  companies  under  section 
7(a)(13)  of  the  Act.  Accordingly,  a 
lender,  under  this  Hnal  regulation,  is 
authorized  to  retain  up  to  $750  of  the 
guaranty  fee  (one  half  of  the  two  percent 
attributable  to  $75,000).  Under  the 
provisions  of  the  1990  legislation  this  so- 
called  rural  loan  program  terminates 
with  respect  to  guaranteed  loans 
approved  by  SBA  after  September  30, 
1995. 

The  rural  loan  program  is  separate 
and  distinct  from  SBA's  small  loan 
program  [i.e.,  loans  of  $50,000  or  less) 
authorized  by  section  7(a)(19)(B)  of  the 
Act  which  contains  its  own  provisions 
with  respect  to  the  lender  retaining  one 
half  of  the  guaranty  fee.  Consequently,  a 
lender  which  makes  a  rural  loan  of 
$50,000  or  less  is  authorized  to  retain 
only  one  half  of  the  guaranty  fee  under 
section  7(a)(19)(C):  the  retention 
provisions  of  section  7(a)(19)(B)  would 
not  apply. 

The  final  regulation  sets  forth  the 
general  rule  regarding  retention  of 
guaranty  fees  for  the  rural  loan  program. 
Since  the  1990  legislation  does  not 
deHne  “rural  area",  SBA  defines  the 
term  in  a  manner  similar  to  that  used  by 
SBA  in  another  of  its  programs  relating 


to  development  companies  (see  §  108.2 
of  this  Title).  Under  the  definition  as 
stated  in  the  final  regulation,  a  “rural 
area"  means;  (1)  Any  political 
subdivision  or  unincorporated  area  in  a 
nonmetropolitan  county  (as  defined  by 
the  Economic  Development  Division, 
Economic  Research  ^rvice,  U.S. 
Department  of  Agriculture)  or  the 
equivalent  thereof,  or  (2)  any  political 
subdivision  or  unincorporated  area  in  a 
metropolitan  county  or  the  equivalent 
thereof,  with  a  resident  population  of 
less  than  20,000  if  SBA  has  determined 
such  political  subdivision  or  area  to  be 
rural.  The  SBA  plans  to  supply  its  field 
offices  with  the  necessary  information 
from  the  U.S.  Department  of  Agriculture. 

The  Bnal  regulation  provides  that  the 
proceeds  of  a  guaranteed  loan  made 
under  this  rural  loan  program  could  be 
used  for  any  of  the  purposes  set  forth  in 
section  7(a)  of  the  Act. 

Compliance  With  Executive  Orders 
12291  and  12612,  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  and 
the  Paperwork  Reduction  Act,  44  U.S.C. 
ch.  35. 

For  purposes  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  SBA 
certifies  that  this  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

SBA  certiHes  that  this  Hnal  rule  is  not 
a  major  rule  for  the  purposes  of 
Executive  Order  12291,  since  the  change 
is  not  likely  to  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

The  final  rule  would  not  impose 
additional  reporting  or  recordkeeping 
requirements  which  would  be  subject  to 
the  Paperwork  Reduction  Act,  44  U.S.C. 
Chapter  35. 

This  final  rule  would  not  have 
federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 

List  of  Subjects  in  13  CFR  Part  122 

Loan  programs/business.  Small 
businesses. 

Pursuant  to  the  authority  contained  in 
section  5(b)(6)  of  the  Small  Business  Act 
(15  U.S.a  634(b)(6)).  SBA  amends  Part 
122,  Chapter  I,  Title  13,  Code  of  Federal 
Regulations,  as  follows: 

PART  122— BUSINESS  LOANS 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  IS  U.S.C.  634  (b)(6]  and  636(a). 

2.  Subpart  B  of  part  122  is  amended  by 
adding  new  $§122.60,  122.60-1, 

122.60-2  and  122.60-3  to  read  as  follows: 


$  122.60  Rural  Loan  Program. 

§  122.60-1  General  Rule. 

The  Act  authorizes  a  Lender  to  retain 
one  half  of  the  guaranty  fee  with  respect 
to  a  guaranteed  loan  of  less  than  $75,000 
to  a  small  business  concern  in  a  rural 
area.  With  respect  to  a  guaranteed  loan 
of  $75,000  or  more  to  a  small  business 
concern  in  a  rural  area,  a  Lender  may 
retain  one  half  of  the  guaranty  fee 
attributable  to  $75,000.  The  proceeds  of 
a  guaranteed  loan  made  pursuant  to  this 
section  of  the  regulations  may  be  used 
for  any  of  the  purposes  prescribed  under 
section  7(a)  of  the  Act.  This  rule 
terminates  for  guaranteed  loans 
approved  by  SBA  after  September  30, 
1995. 

§  122.60-2  Rural  area. 

For  the  purposes  of  this  section,  “rural 
area”  means: 

(a)  Any  political  subdivision  or 
unincorporated  area  in  a 
nonmetropolitan  county  (as  defined  by 
the  Economic  Development  Division, 
Economic  Research  Service,  U.S. 
Department  of  Agriculture)  or  the 
equivalent  thereof,  or 

(b)  Any  political  subdivision  or 
unincorporated  area  in  a  metropolitan 
county  or  the  equivalent  thereof,  with  a 
resident  population  of  less  than  20,000  if 
SBA  has  determined  such  political 
subdivision  or  area  to  be  rural. 

§  122.60-3  Calculation  of  guaranty  fee. 

The  guaranty  fee  (as  described  in 
§  120.104-l(a)  of  this  Title)  is  calculable 
with  respect  to  the  guaranteed  portion  of 
any  loan  made  under  section  7(a)  of  the 
Act  other  than  a  loan  repayable  in  one 
year  or  less  or  a  loan  under  section 
7(a)(13). 

(Catalog  of  Federal  Domestic  Assistance 
Programs.  No.  59.012,  Small  Business  Loans] 

Dated:  September  12, 1991. 

Patricia  Saiki, 

Administrator. 

(FR  Doc.  91-25076  Filed  10-17-91;  8:45  am) 
BILUNO  CODE  SOZS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  91-CE-75-AD;  Amendment  39- 
8066;  AD  91-22-06] 

Airworthiness  Directives;  Partenavia 
P-68  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION'  Final  rule;  request  for 
comments. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Partenavia  P-68  series 
airplanes.  This  action  requires  the 
installation  of  a  reinforcement  strip  on 
the  lower  side  of  the  horizontal  tailplane 
and  the  incorporation  of  airspeed 
limitations  until  the  reinforcement  strip 
is  installed.  Tests  have  shown  that  the 
affected  airplanes  do  not  meet 
horizontal  tail  load  requirements.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  horizontal  stabilator 
failure,  which  could  result  in  loss  of 
control  of  the  airplane. 

DATES:  EH'ective  November  12, 1991. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
12, 1991. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  3, 1992. 

ADDRESSES:  Partenavia  Service  Bulletin 
No.  85.  dated  July  16, 1991,  that  is 
discussed  in  this  AD  may  be  obtained 
from  Partenavia,  Costruzioni 
Aeronautiche  S.pJ^.,  Via  G.  Pascoli  n.  7, 
80026  Casoria  (NA),  Italy.  This 
information  may  also  be  examined  at 
the  Rules  Docket  at  the  address  below. 
Send  comments  on  this  AD  in  triplicate 
to  the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 

Rules  Docket  91-CE-75-AD,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Carl  F.  Mittag,  Program  Officer, 
Brussels  Aircraft  Certification  Office, 
FAA,  Europe,  Africa,  and  Middle  East 
Office,  c/o  American  Embassy.  B-1000 
Brussels,  Belgium;  Telephone  (322) 
513.38.30;  Facsimile  (322)  230.68.99;  or 
Mr.  Mike  Dahl,  Project  Officer,  Small 
Airplane  Directorate,  Airplane 
Certification  Service,  FAA,  601  E.  12th 
Street.  Kansas  City,  Missouri  64106; 
Telephone  (818)  426-6932;  Facsimile 
(816) 426-2169. 

SUPPLEMENTARY  INFORMATION:  The 

Registro  Aeronautico  Italiano  (RAI), 
which  is  the  airworthiness  authority  for 
Italy,  recently  notified  the  FAA  that  an 
unsafe  condition  may  exist  on 
Partenavia  P-68  series  airplanes.  The 
RAI  advises  that  the  afi'ected  airplanes 
do  not  meet  horizontal  tail  load 
requirements.  The  RAI  conducted  wind 
tunnel  tests  on  a  full-scale  tail  section  to 
gain  an  understanding  of  the 
aerodynamic  characteristics  of  the 
horizontal  stabilator.  Results  showed  an 
increase  of  the  aerodynamic  coefficients 


in  terms  of  tailplane  lift  slope  in 
comparison  with  the  theoretical  values 
used  for  the  original  certification  of  the 
P-68  series  airplanes.  The  RAI 
developed  a  rational  analysis  for 
horizontal  tail  loads  and  distribution 
and  performed  a  new  horizontal 
tailplane  static  test.  During  the  static 
test,  the  applied  load  exceeded  limit 
load,  but  the  demonstrated  safety 
margin  was  determined  to  be  lower  than 
the  required  1.5. 

The  manufacturer.  Partenavia,  has 
issued  Service  Bulletin  (SB)  No.  85, 
dated  July  16, 1991,  which  specifies  the 
installation  of  a  reinforcement  strip  on 
the  lower  side  of  the  horizontal 
tailplane,  and  the  installation  of  an 
operating  limitation  placard  on  the 
instrument  panel  until  the  reinforcement 
strip  is  installed  on  Partenavia  P-68 
series  airplanes.  The  RAI  classified  this 
service  bulletin  as  mandatory  and 
issued  RAI  AD  91-271 /P-68-44,  dated 
July  31. 1991,  in  order  to  assure  the 
airworthiness  of  these  airplanes  in  Italy. 
The  airplanes  are  manufactured  in  Italy 
and  are  type  certificated  for  operation  in 
the  United  States.  Pursuant  to  a  bilateral 
airworthiness  agreement,  the  RAI  has 
kept  the  FAA  totally  informed  of  the 
above  situation. 

The  FAA  examined  the  findings  of  the 
RAI,  reviewed  all  available  information, 
and  determined  that  AD  action  is 
necessary  for  products  of  this  type 
design  that  are  certificated  for  operation 
in  the  United  States.  Since  this  condition 
could  exist  or  develop  in  other 
Partenavia  P-68  series  airplanes  of  the 
same  type  design,  an  airworthiness 
directive  (AD)  is  being  issued  that 
specifies  actions  that  will  prevent 
horizontal  stabilator  failure,  which  could 
result  in  loss  of  control  of  the  airplane. 
The  actions  require  the  installation  of  a 
reinforcement  strip  on  the  lower  side  of 
the  horizontal  tailplane  and  the 
incorporation  of  interim  airspeed 
limitations  until  the  reinforcement  strip 
is  installed  in  accordance  with  the 
instructions  in  Partenavia  SB  No.  85, 
dated  July  16. 1991. 

Because  an  emergency  condition 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impracticable  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days.  Although 
this  action  is  in  the  form  of  a  final  rule 
that  involves  requirements  afi'ecting 
immediate  flight  safety  and.  thus,  was 
not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting  such 
written  data,  views,  or  arguments  as 


they  may  desire.  Communications 
should  identify  the  regulatory  docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  Alt 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  would  be  needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments  submitted 
will  be  available,  both  before  and  after 
the  closing  date  for  comments,  in  the 
Rules  Docket  at  the  address  given 
above.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  In  the 
Rules  Docket. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Therefore,  in  accordance 
with  Executive  Order  12612,  it  is 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
and  that  it  is  not  considered  to  be  major 
under  Executive  Order  12291.  It  is 
impracticable  for  the  agency  to  follow 
the  procedures  of  Executive  Order  12291 
with  respect  to  this  rule  since  the  rule 
must  be  issued  Immediately  to  correct 
an  unsafe  condition  in  aircraft.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 
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Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  of  the  Federal 
Aviation  Regulations  as  follows: 

PART  39->[  AMENDED] 

1.  The  authority  citation  for  Part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423; 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§  3913  [Amended] 

2.  Section  39.13  is  amended  by  adding 
the  following  new  AD: 

91-22-06  Partenavia:  Amendment  39-8066: 
Docket  No.  91-CE-75-AD.  Applicability: 
P-68  Series  (not  applicable  to  AP-68TP 
Series)  airplanes  (serial  numbers  1 
through  327),  certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 
already  accomplished. 

To  prevent  horizontal  stabilator  failure, 
which  could  result  in  loss  of  control  of  the 
airplane,  accomplish  the  following; 

(a)  Within  the  next  10  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD, 
accomplish  the  following: 

(1)  Change  the  airspeed  limitations  in 
Section  2  Operating  Limitations  of  the 
Partenavia  P-68  Flight  Manual  to  correspond 
with  Part  A  of  Partenavia  Service  Bulletin 
(SB)  No.  85.  dated  July  16, 1991,  and  operate 
the  airplane  accordingly. 

(2)  Install  the  Operating  Limitation  Placard 
that  is  included  with  Partenavia  SB  No.  85. 
dated  July  16. 1991,  on  the  airplane 
instrument  panel  within  the  pilot's  clear  view 
and  operate  the  airplane  accordingly. 

(b)  Within  the  next  500  hours  TIS  after  the 
effective  date  of  this  AD,  install  a 
reinforcement  strip  on  the  lower  side  of  the 
horizontal  tailplane  in  accordance  with  the 
instructions  in  paragraphs  1  through  5  of  Part 
B  of  Partenavia  SB  No.  85,  dated  July  16, 1991. 

(c)  After  compliance  with  paragraph  (b)  of 
this  AD,  paragraphs  (a)(1)  and  (a)(2)  of  this 
AD  no  longer  apply  and  the  Operating 
Limitation  Placard  may  be  removed  and  the 
flight  manual  limitations  may  be  restored  to 
their  original  measurements. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety,  may 
be  approved  by  the  Manager,  Brussels 
Aircraft  CertiFication  Office.  FAA,  Europe, 
Africa,  and  Middle  East  Office,  c/o  American 
Embassy,  B-1000  Brussels,  Belgium.  The 
request  should  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Brussels  Aircraft  CertiBcation 
Office. 

(f)  The  modiHcations  and  installations 
required  by  this  AD  shall  be  done  in 
accordance  with  Partenavia  Service  Bulletin 
No.  85.  dated  July  16. 1991.  This  incorporation 


by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  may 
be  obtained  from  Partenavia.  Costruzioni 
Aeronautiche  S.p.A.,  Via  G.  Pascoli  n.  7, 

80026  Casoria  (NA),  Italy.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  room  1558, 

601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Register,  1100  L 
Street,  NW;  room  6401,  Washington,  DC. 

This  amendment  becomes  effective  on 
November  12, 1991. 

Issued  in  Kansas  City,  Missouri,  on 
October  4, 1991. 

Barry  D.  Clements. 

Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  91-25102  Filed  10-17-91;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Fireartns 

27  CFR  Part  9 

(T.D.  ATF-315;  Reference  Norice  No.  717] 
RIN  1512-AA07 

Benmore  Valley  Vlticultural  Area  (91F- 
002P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

action:  Treasury  decision,  Hnal  rule. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  is  establishing  an 
American  viticultural  area  in  the 
southwest  comer  of  Lake  County, 
California  to  be  known  as  “Benmore 
Valley.”  This  Hnal  rule  is  the  result  of  a 
petition  submitted  by  Compliance 
Specialists,  Santa  Rosa,  CA,  on  behalf  of 
Vimark  Inc.,  a  Benmore  Valley  vineyard 
owner.  The  Bureau  of  Alcohol,  Tobacco 
and  Firearms  believes  the  establishment 
of  viticultural  areas  and  the  subsequent 
use  of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  will  allow  wineries  to 
designate  the  specific  grape-growing 
areas  where  their  wines  originate,  and 
will  help  consumers  identify  the  wine 
they  purchase. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  November  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  N.  Bacon.  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  650  Massachusetts  Avenue 
NW.,  Washington.  DC  20226;  telephone 
(202)  927-8230. 


SUPPLEMENTARY  INFORMATION: 

Background 

ATF  regulations  in  27  CFR  part  4 
allow  the  establishment  of  definite 
viticultural  areas.  These  regulations  also 
allow  the  name  of  an  approved 
viticultural  area  to  be  used  as  an 
appellation  of  origin  on  wine  labels  and 
in  wine  advertisements.  Section  9.11, 
title  27,  CFR,  defines  an  American 
viticultural  area  as  a  delimited  grape¬ 
growing  region  distinguishable  by 
geographic  features,  the  boundaries  of 
which  are  delineated  in  subpart  C  of 
part  9.  Under  27  CFR  4.25a(e)(2),  any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  an 
American  viticultural  area.  Approved 
American  viticultural  areas  are  listed  in 
27  CFR  part  9. 

Petition 

Compliance  Specialists,  Santa  Rosa, 
California,  on  behalf  of  Vimark,  Inc.,  a 
vineyard  owner,  petitioned  ATF  to 
establish  a  viticultural  area  in  southwest 
Lake  County,  California  to  be  known  as 
“Benmore  valley."  The  Benmore  Valley 
viticultural  area  contains  about  1440 
acres,  of  which  125  acres  are  currently 
planted  to  Chardonnay  grapes.  There 
are  no  bonded  wineries  in  the 
viticultural  area. 

Name 

Benmore  Valley,  at  2,400  feet  in 
elevation,  is  prominently  identified  on 
U.S.G.S.  maps.  The  earliest  use  of  this 
name  can  be  traced  to  the  late 
nineteenth  century.  The  petition  stated 
that  use  of  the  name  Benmore  for  this 
area  originated  with  the  nineteenth 
century  cattle  rustler,  Benjamin  Logan 
Moore,  or  Ben  Moore.  Ben  Moore  would 
steal  cattle  in  adjacent  Mendocino 
County,  and  then  drive  them  to  Lake 
County  into  the  hidden  valley  which 
now  bears  his  name.  He  would  later 
drive  the  cattle  into  Sacramento  valley 
where  he  would  sell  them.  Ben  Moore 
continued  this  practice  for  many  years 
until  emigrating  to  South  America  to 
escape  the  Law.  The  1988  Lake  County 
Historical  Society  publication.  Porno 
Bulletin,  further  details  the  historical 
aspects  of  Ben  Moore,  and  his  life  in 
Benmore  Valley.  The  Benmore  name 
also  appears  on  a  number  of  other  local 
geographical  features,  including 
Benmore  Creek,  Upper  Benmore  Road, 
and  Benmore  Ridge  Camp.  The  Benmore 
name  may  be  found  on  the  Hopland, 
Purdys  Gardens  and  Lakeport  U.S.G.S. 
maps. 

Boundaries 

The  petitioner  submitted  two  1:24,000 
scale  U.S.G.S.  maps  which  are  the 
largest  scale  maps  that  describe  the 
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area.  The  boundaries  of  the  Benmore 
Valley  viticultural  area  coincide  in  a 
general  manner  with  the  Benmore 
Valley  area  which  is  so  labeled  on  the 
Purdys  Gardens  and  Hopland  U.S.G.S. 
maps.  The  boundary  of  the  viticultural 
area  closely  follows  the  peaks  that 
surround  the  valley,  and  the  viticultural 
area  encompasses  the  valley  floor  of 
Benmore  Valley  and  a  portion  of  the 
watershed  surrounding  it.  The  exact 
boundaries  are  described  in  §  9.138. 

Distinguishing  Features 

The  petitioner  provided  the  following 
evidence  relating  to  geographic  features 
which  distinguish  the  viticultural  area 
from  the  surrounding  areas. 

Climate 

Benmore  Valley  is  characterized  by  a 
cooler  climate  than  surrounding  areas. 
University  of  California  Hopland  Field 
Station  data  shows  Benmore  Valley  to 
be  a  Region  I  classiHcation  with  fewer 
than  2,000  annual  heat  units.  Adjacent 
areas  in  Mendocino  County  are  warmer, 
McDowell  Valley  two  miles  distant  is 
classiHed  as  a  Region  II  area  with  2,500 
to  3,000  annual  heat  units,  while  the  City 
of  Hopland  three  miles  distant  is 
classified  as  having  a  Region  III  climate 
with  3,000  to  3,500  annual  heat  units. 

Kelseyville  and  Middletown  in  Lake 
County  are  classiHed  as  Region  III  or 
Region  IV  climates  and  are  much 
w'armer.  Ten-year  statistical  data  from 
the  Hopland  Field  Station  shows  that 
the  growing  season  begins  later  in  the 
year  in  Benmore  valley  than  in  adjacent 
areas.  The  date  of  the  last  frost  in 
Benmore  Valley  occurs  as  much  as  one 
month  later  than  in  surrounding  areas, 
including  both  higher  mountain 
elevations  and  lower  valley  areas. 
Although  Benmore  Valley  does  not 
experience  high  temperatures,  the  valley 
tends  to  warm  up  earlier  and  cool  later 
than  other  coastal  areas,  and  thus  stay 
warm  for  a  longer  part  of  the  day.  This 
fact,  together  with  the  relative  lack  of 
fog  in  the  valley,  provides  a  suitable 
climate  for  grape  growing. 

Soils 

Soil  types  found  within  Benmore 
Valley  differ  from  soils  in  the  mountains 
surrounding  the  valley.  The  three  soil 
types  on  the  valley  floor  are  Manzanita 
loam  which  predominates.  Still  loam, 
and  Wolfcreek  loam.  These  are  deep, 
w  ell-drained  soils  of  slow  to  moderately 
slow  permeability  found  on  alluvial 
plains.  These  soils  contrast  sharply  with 
those  in  the  surrounding  mountains.  Soil 
types  of  the  surrounding  mountains  are 
complexes  made  of  mixtures  of 
Maymen,  Etsel,  Mayacama  and  Snook 
soils,  all  shallow,  excessively  drained 


soils  derived  from  weather  shale  and 
sandstone. 

Elevation 

Benmore  Valley  can  be  described  as  a 
slight  depression  in  the  surrounding 
mountains.  The  valley  itself  is  a  high 
elevation  upland  valley,  higher  than 
most  nearby  areas,  but  isolated  from 
other  areas  by  even  higher  mountains 
immediately  surrounding  the  valley.  The 
valley  floor  elevation  is  2,400  feet  with 
the  surrounding  mountains  averaging 
2,800  feet,  and  rising  to  the  north  to  just 
over  3,000  feet  in  elevation. 

Water 

The  petition  states  that  three  man¬ 
made  lakes  and  a  natural  creek  provide 
adequate  natural  water  supply  for 
vineyard  production.  There  is  a  high 
water  table,  which  contrasts  with  the 
surrounding  mountain  area  with  little 
water  capacity.  Due  to  its  high 
elevation,  there  are  no  watercourses 
which  flow  into  the  valley.  This  natural 
watershed  boundary  provides  deflnition 
between  the  valley  and  its  surrounding 
areas. 

Notice  of  Proposed  Rulemaking 

In  response  to  the  petition  submitted 
by  Compliance  Specialists,  ATF 
proposed  the  Benmore  Valley 
viticultural  area  in  Notice  No.  717,  (56 
FR  21971),  on  May  13. 1991.  ATF 
solicited  conunents  in  that  notice 
regarding  the  proposed  viticultural  area. 

Comments 

No  comments  were  received  in 
response  to  the  notice  during  the  45-day 
comment  period  which  ended  on  June 
27, 1991.  As  a  result,  ATF  is  adopting  the 
viticultural  area  as  proposed  in  Notice 
No.  717,  on  the  basis  of  the  evidence 
presented  in  the  petition. 

Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Benmore 
Valley  viticultural  area  that  it  is 
approving  or  endorsing  the  quality  of  the 
wine  from  this  area.  ATF  is  approving 
this  area  as  being  distinct  from 
surrounding  areas,  but  not  better  than 
other  areas.  By  approving  the  area,  ATF 
will  allow  wine  producers  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
come  from  consumer  acceptance  of 
Benmore  Valley  wines. 

Regulatory  Flexibility  Act 

It  is  hereby  certiHed  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 


regulatory  flexibility  analysis  is  not 
required  because  this  final  rule  is  not 
expected  (1)  to  have  significant 
secondary,  or  incidental  effects  on  a 
substantial  number  of  small  entities,  or 
(2)  to  impose,  or  otherwise  cause,  a 
significant  increase  in  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Executive  Order  12291 

It  has  been  determined  that  this 
document  is  not  a  major  regulation  as 
defined  in  E.0. 12291,  and  a  regulatory 
Impact  analysis  is  not  required  because 
it  will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  it  will 
not  result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies  or  geographical 
regions;  and  it  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  Bnal  rule 
because  no  requirement  to  collect 
information  is  imposed. 

Drafting  Information 

The  principal  author  of  this  document 
is  Charles  N.  Bacon,  Wine  and  Beer 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection, 
Viticultural  areas.  Wine. 

Authority  and  Issuance 

Accordingly,  27  CFR  part  9  is 
amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1,  The  authority  citation  for 
part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Subpart  C  is  amended  by 
adding  §  9.138  to  read  as  follows: 

§  9.138  Benmore  Valley. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
"Benmore  Valley.” 
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(b)  Approved  Maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Benmore  Valley  vitlcultural  area  are 
two  U.S.C.3.  maps.  They  are  entitled: 

(1)  ''Hopland.  CA."  7.5  Minute  Series, 
edition  of  1960.  (photoinspected  1975J; 
and 

(2)  “Purdys  Gardens,  CA.**  7.5  Minute 
Series,  edition  of  1958,  (photoinspected 
1975). 

(c)  Boundaries.  The  Benmore  Valley 
viticultural  area  is  located  in  the 
southwest  comer  of  Lake  County. 
California.  It  lies  entirely  within  the 
North  Coast  viticultural  area.  The 
beginning  point  is  an  unnamed  peak  of 
2768  feet  elevation  found  in  the 
southeast  portion  of  section  35,  T.  14  N., 
R.  11  W.,  on  the  “Purdys  Gardens.  CA" 
U.S.G.S.  map: 

(1)  Then  southwest  in  a  straight  line  to 
the  point  where  an  unnamed 
unimproved  road  crosses  the  south 
section  line  of  section  35,  T.  14  N..  R.  11 
W.,  west  of  Benmore  Creek; 

(2)  Then  following  the  unnamed 
unimproved  road  south  to  the 
intersection  with  the  boundary  between 
Lake  and  Mendocino  Counties: 

(3)  Then  following  the  county 
boundary  between  Lake  and  Mendocino 
Counties  east  and  south  to  the 
intersection  with  the  2800  foot  contoin- ' 
line; 

(4)  Then  following  the  2800  foot 
contour  line  in  a  northerly  and  then 
southemly  direction  to  its  intersection 
with  the  boundary  between  Lake  and 
Mendocino  Counties  on  the  southern 
edge  of  section  2,  T.  13  N.,  R.  11  W; 

(5)  Then  following  the  boundary 
between  Lake  and  Mendocino  Counties 
east  to  the  point  of  intersection  of 
sections  1. 2, 11.  and  12,  T.  13  N.,  R.  11 
W; 

(6)  Then  southeasterly  in  a  straight 
line  to  an  unnamed  peak  of  2769  feet 
elevation  in  the  center  of  section  12,  T. 

13  N..  R.  11  W; 

(7)  Then  south  in  a  straight  line  to  the 
point  where  the  boundary  between  Lake 
and  Mendocino  Counties  changes  ht)m 
an  east-west  direction  to  a  north-south 
direction; 

(8)  Then  in  a  straight  line  in  an 
easterly  direction  to  an  unnamed  peak 
of  2883  feet  elevation  in  the 
southwestern  portion  of  section  5.  T.  13 
N..  R.  10  W; 

(9)  Then  northeast  in  a  straight  line  to 
the  easternmost  peak  of  an  unnamed 
ridge  with  four  peaks  in  the  center  of 
section  5,  T.  13  N.,  R,  10  W; 

(10)  Then  northerly  in  a  straight  line  to 
an  unnamed  peak  of  2647  feet  elevation 
near  the  north  section  line  of  section  5. 

T.  13  N..  R,  10  W; 

(11)  Then  westerly  in  a  straight  line  to 


the  point  of  intersection  between  section 
5.  T.  13  N..  R 10  W.,  section  31.  T.  14  N.. 
R.  10  W..  and  section  1.  T.  13  N..  R.  11 
W: 

(12)  Then  northwest  in  a  straight  line 
to  an  unnamed  peak  of  2904  feet 
elevation  in  the  north  portion  of  section 
1.  T.  13  N..  R.  11  W; 

(13)  Hien  northwest  in  a  straight  line 
to  an  unnamed  peak  of  2768  feet 
elevation,  the  point  of  beginning. 

Signed:  September  12. 1991. 

Stephen  E.  Higgins. 

Director. 

Approved:  October  4, 1991. 

)ohn  P.  Simpson, 

Deputy  Assistant  Secretary  (Regulatory. 
Tariff  and  Trade  Enforcement). 

(FR  Doc.  91-25092  Filed  10-17-91: 8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2610 

Payment  of  Premiums 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Corporation's 
(the  “PBGC’s”)  regulation  on  Payment  of 
Premiums,  29  CFR  part  2610,  to  reflect  a 
statutorily  mandated  increase  in  the 
PBGC  premium  rates  applicable  to 
single-employer  plans.  There  was  no 
change  for  multiemployer  plans.)  This 
increase  is  effective  with  respect  to  plan 
years  beginning  on  or  after  January  1, 
1991. 

EFFECTIVE  DATE:  October  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold ).  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel 
(Code  22500),  Pension  Benefit  Guaranty 
Corporation,  2020  K  Street.  NW. 
Washington.  DC  20006;  telephone  202- 
778-8824  (202-778-8059  for  TTY  and 
TDD).  These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  12021  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508,  (“OBRA  *90")  amended  section 
4006  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended 
(“ERISA")  to  increase  the  premium  rates 
applicable  to  single-employer  plans. 
(There  was  no  change  for  multiemployer 
plans.)  This  increase,  which  is  effective 
for  premium  payment  years  beginning 


on  or  after  January  1, 1991.  has  three 
components. 

First  the  flat  rate  portion  of  the 
prenlium  (which,  for  well  funded  plans, 
constitutes  the  entire  premium)  is 
increased  from  $16  to  $19  per 
participant  Second,  the  variable  rate 
charge  (applicable  to  underfunded 
plans)  is  increased  from  $6  to  $9  per 
$1,000  of  a  plan’s  "unfunded  vested 
benefits."  Third,  the  maximum  variable 
rate  charge  for  each  participant  is 
increased  from  $34  to  $53.  (This  new  $53 
statutory  cap,  like  the  old  ^4  statutory 
cap.  is  subject  to  the  cap  reduction  rules 
of  S  2610.23(a)(3);  the  reminds 
plan  administrators,  however,  that  the 
cap  reduction  ceases  to  exist  after  the 
1992  premium  payment  year.)  Thus,  for 
severely  underfunded  single-employer 
plans,  the  maximum  per-participant 
total  charge  is  increased  from  $50  ($16 
flat  rate  and  $34  variable  rate)  to  ^2 
($19  flat  rate  and  $53  variable  rate). 

This  rule  amends  the  raGC*s  Payment 
of  Premiums  regulation,  29  CFR  part 
2610,  to  incorporate  these  new  premium 
rates.  Because  this  premium  increase  is 
mandated  by  statute,  die  PBGC  finds 
that  notice  of  and  public  comment  on 
this  amendment  would  be  unnecessary. 
See  5  U.S.C.  5S3(b).  For  this  same 
reason,  the  PBGC  finds  that  good  cause 
exists  for  making  this  amendment 
effective  immediately.  See  5  U.S.C. 
553(d)(3). 

E.0. 12291  and  Regulatory  Flexibility 
Act 

The  PBGC  has  determined  that  this 
amendment  does  not  constitute  a  “major 
rule”  within  the  meaning  of  Executive 
Order  12291,  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  nor  create  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
geographic  regions:  nor  have  significant 
adverse  effects  on  competition, 
employment,  investment  innovation  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  rule  merely  incorporates 
the  premium  increase  established  by 
Congress  in  OBRA  ’90. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects  in  29  CFR  Part  2610 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  and  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  part 
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2610  of  chapter  XXVI  of  title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  2610— PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  2610 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1306. 1307 
(1988  &  Supp.  1 1989),  as  amended  by  sec. 
12021.  Pub.  L.  101-508. 104  Stat.  1388. 1388- 
573. 

§2610.11  [Amended] 

2.  Section  2610.11  is  amended  by 
removing  the  term  “$34”  from  paragraph 
(b)(2)  thereof. 

3.  Section  2610.21  is  amended  by 
revising  the  last  sentence  thereof  to  read 
as  follows: 

§  2610.21  Purpose  and  scope. 

*  *  *  Certain  provisions,  as 
specifically  noted,  apply  to  plan  years 
beginning  on  or  after  January  1. 1989, 
January  1, 1990,  or  January  1, 1991. 

4.  Section  2610.22  is  amended  by 
removing  the  term  “$34”  from  the 
second  sentence  of  the  introductory  text 
of  paragraph  (a)(3),  and  by  revising 
paragraph  (a)(1),  the  Hrst  sentence  of 
paragraph  (a)(2)  and  the  first  sentence  of 
the  introductory  text  of  paragraph  (a)(3) 
to  read  as  follows: 

§  2610.22  Premium  rate. 

(a)  *  *  * 

(1)  Flat  rate  amount.  The  amount 
under  this  paragraph  is  $16  (for  premium 
payment  years  beginning  in  1988, 1989  or 
1990)  or  $19  (for  premium  payment  years 
beginning  on  or  after  January  1, 1991). 

(2)  Variable  rate  amount.  Except  for 
plans  covered  by  an  exemption  or 
special  rule  pursuant  to  §  2610.24,  the 
amount  under  this  paragraph  is  $6  (for 
premium  payment  years  beginning  in 
1988, 1989  or  1990)  or  $9  (for  premium 
payment  years  beginning  on  or  after 
January  1. 1991)  for  each  $1,000  of  a 
plan's  unfunded  vested  benefits,  as 
determined  under  §  2610.23,  with  that 
product  divided  by  the  number  of 
participants  in  the  plan  on  the  last  day 
of  the  plan  year  preceding  the  premium 
payment  year.  *  *  * 

(3)  Cap  on  variable  rate  amount. 

Except  as  modified  by  the  next 
sentence,  in  no  event  shall  the  variable 
rate  amount  determined  under 
paragraph  (a)(2)  of  this  section  exceed 
$34  per  participant  (for  premium 
payment  years  beginning  in  1988, 1989  or 
1990)  or  $53  per  participant  (for  premium 
payment  years  beginning  on  or  after 
January  1, 1991).  *  *  • 
***** 


Issued  in  Washington.  DC  this  11th  day  of 
October,  1991. 
fames  B.  Lockhart  III, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  91-25141  Filed  10-17-91:  8:45  am) 
BtLUNO  CODE  770S-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  56  and  57 

RIN  1219-AA17 

Safety  Standards  for  Explosives  at 
Metal  and  Nonmetal  Mines 

agency:  Mine  Safety  and  Health 
Administration,  Labor. 
action:  Final  rule;  corrections. 

summary:  This  document  corrects 
several  typographical  errors  in  the  final 
rule  for  safety  standards  for  explosives 
at  metal  and  nonmetal  mines  which 
appeared  in  the  Federal  Register  on 
September  12. 1991  (56  FR  46500). 
EFFECTIVE  DATE:  The  final  rule  as 
published  on  September  12, 1991  (56  FR 
46500)  will  become  effective  November 
1, 1991,  except  for  the  provisions  stayed 
by  that  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  W.  Silvey,  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA,  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION:  On 
September  12. 1991,  the  Mine  Safety  and 
Health  Administration  (MSHA) 
published  in  the  Federal  Register  a  final 
rule  for  safety  standards  for  explosives 
at  metal  and  nonmetal  mines  (56  FR 
40500).  This  document  corrects  several 
typographical  errors  in  that  rule. 

1.  On  page  46500,  in  the  first  column, 
under  “Summary”,  second  paragraph, 
21st  line,  “on  location  of  explosive 
material  storage  facilities,”  is  correctly 
revised  to  read  as  “on  requirements  for 
storage  of  packaged  blasting  agents,”. 

2.  On  page  46500,  in  the  first  column, 
under  “Summary”  second  paragraph, 
23rd  line,  “on  requirements  for  storage 
of  packaged  blasting  agents,"  is 
correctly  revised  to  read  as  “on  location 
of  explosive  material  storage  facilities,”. 

§  56.6407  [Corrected] 

3.  Page  46505,  in  the  second  column, 

§  56.6407,  paragraph  (a),  third  line,  “or” 
should  read  “and”. 

§56.6501  [Corrected] 

4.  Page  46505,  in  the  third  column, 

§  56.6501,  paragraph  (c)(5),  third  line, 
"blast  area”  should  read  “blast  site”. 


§  57.6131  [Corrected] 

5.  Page  46510,  in  the  second  column, 

§  57.6131,  in  the  introductory  text,  add 
"(a)”  before  "Storage”. 

§57.6304  [Corrected] 

6.  Page  46512,  in  the  second  column. 

§  57.6304,  in  the  Note.  “§  56.6304(b)” 
should  read  “§  57.6304(b)”. 

§  57.6306  [Corrected] 

7.  Page  46512,  in  the  third  column, 

§  57.6306,  in  the  Note.  “§  56.6306"  should 
read  “§  57.6306”. 

§  57.6330  [Corrected] 

8.  Page  46513,  in  the  first  column, 

§  57.6330,  in  the  Note.  “§  56.6330"  should 
read  “§  57.6330”. 

§  57.6501  [Corrected] 

9.  Page  46514,  in  the  first  column, 

§  57.6501,  paragraph  (c)(5),  third  line, 
“blast  area”  should  read  “blast  site”. 

§57.7055  [Corrected] 

10.  Page  46517,  in  the  second  column, 
section  heading.  “§  56.7055  Intersecting 
holes.”  should  read  “§  57.7055 
Intersecting  holes.” 

Dated:  October  11. 1991. 

Patricia  W.  Silvey, 

Director.  Office  of  Standards,  Regulations 
and  Variances. 

(FR  Doc.  91-25072  Filed  10-17-91:  8:45  am) 
BILUN6  CODE  4510-43-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 
[DoD  6010.8-R] 

RIN  0720-AA02 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Mental  Health  Services 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Final  rule. 

summary:  This  final  rule  implements 
changes  required  by  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1992  and  the  Department  of 
Defense  Appropriations  Act  for  Fiscal 
Year  1991,  as  amended  by  the  Persian 
Gulf  Conflict  Supplemental 
Authorization  and  Personnel  Benefits 
Act  of  1991,  concerning  mental  health 
services  under  CHAMPUS.  The  Acts 
change  the  existing  day  limits  and 
waiver  criteria  for  acute  inpatient 
psychiatric  care,  introduce  new  day 
limits  for  residential  treatment  center 
care,  and  protect  against  economic 
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interests  in  referrals  to  inpatient 
facilities  by  health  care  professionals. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  November  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
Stephen  R.  Knight  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs,  Health  Services 
Financing,  room'lB6S7,  Pentagon. 
Washington.  DC.  20301-1200.  telephone 
(703)  697-8975. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1991.  Public  Law  lOl- 
510.  and  the  Defense  Appropriations  Act 
for  Fiscal  Year  1991.  Public  Law  101-511. 
Congress  firmly  addressed  the  problem 
of  spiraling  costs  for  mental  health 
services  under  CHAMPUS.  As  stated  by 
the  House  Armed  Services  Committee: 

The  cost  of  mental  illness  and  substance 
abuse  is  of  particular  concern  to  the 
committee.  While  CHAMPUS  expenditures 
have  generally  increased  by  50  percent 
between  1988  and  1989.  CHAMRJS  mental 
health  expenditures  have  more  than  doubled. 
Last  year  mental  health  costs  accounted  for 
about  one-quarter  of  CHAMPUS's  total 
spending,  far  above,  the  typical  proportion  in 
private  employers'  health  care  plans. 

Closer  inspection  of  CHAMPUS  costs 
shows  that  diildren  and  adolescents 
(dependents  of  active-duty  and  retired 
military  personnel)  are  particularly  heavy 
users  of  inpatient  mental  health  care.  Care  in 
hospitals  and  residential  treatment  centers 
(RTCs)  accounts  for  about  80  percent  of  their 
total  mental  health  costs  *  *  * 

Thus,  control  of  inpatient  costs, 
particularly  for  children  and  adolescents,  is 
essential  to  slowing  the  rise  in  CHAMPUS 
mental  health  expenditures. 

H.  Kept  No.  101-665,  p,  289,  The  Senate 
Appropriations  Committee  sounded  the 
same  call: 

In  recent  years,  CHAMPUS  mental  health 
costs  have  increased  faster  than  other 
elements  of  the  benefit  package.  Mental 
health  costs  more  than  doubl^  between  1986 
and  1989  from  $303,000,000  to  $633.000,00a  In 
1989,  mental  health  care  presented  about  25 
percent  of  the  total  CHAMPUS  program, 
costs.  In  contrast,  private  sector  firms 
average  mental  health  cost  was  about  11 
percent  of  total  costs.  Mental  health  costs  in 
the  Blue  Cross/Blue  Shield  Federal  employee 
plan,  which  originally  served  as  a  model  for 
CHAMPUS.  represented  about  4  percent  of 
total  costs. 

CHAMPUS  mental  health  benefits  are  more 
generous  than  plans  available  to  Federal  or 
private  sector  employees  *  *  *. 

The  Committee  feels  that  the  time  has 
come  to  address  the  ever-increasing  cost  of 
mental  health  care  provided  under 
CH.\MPUS  and  has  included  a  general 
provision  which  establishes  certain 
limitations  with  respect  to  mental  health 
care. 

S.  Rept.  No.  101-521.  p.  43. 


Motivated  by  the  desire  to  bring 
CHAMPUS  mental  health  care  costs 
under  control.  Congress — in  both  the 
Authorization  and  Apprc^riations 
Acts — established  certain  benefit 
changes  and  management  procedures 
and  required  that  they  take  effect 
February  15, 1991.  These  statutes  made 
two  principal  changes.  First,  they 
established  new  day  limits  for  inpatient 
mental  health  services — 30  days  for 
acute  care  for  patients  19  years  of  age 
and  older,  45  days  for  acute  care  for 
patients  under  19  years  of  age,  and  150 
days  of  residential  treatment — each  of 
these  limits  subject  to  waiver  in  special 
cases  after  review  by  an  outside  expert 
that  takes  into  account  the  level, 
intensity  and  availability  of  the  care 
needs  of  the  patient  Second,  the 
statutes  mandated  prior  authorization 
for  all  nonemeigency  inpatient  mental 
health  admissions,  with  required 
certification  of  emergency  admissions 
within  72  hours. 

However,  in  March  of  1991,  Congress 
decided  to  “delay  the  effective  date  of 
the  reduction  in  CHAMPUS  mental 
health  benefits  required  by”  the  two 
statutes  based  on  a  judgment  that  “these 
benefits  should  not  be  ^uced  during  a 
period  when  the  requirement  for 
dependent  mental  health  care  is 
increasing  because  of  the  stresses  of 
Operation  Desert  Storm."  S.  Rept.  No. 
102-18,  p.  8-7.  Accordingly,  in  section 
316  of  the  Persian  Gulf  Conflict 
Supplemental  Authorization  and 
Personnel  Benefits  Act  of  1991,  Public 
Law  102-25,  Congress  delayed  fit>m 
February  15, 1991,  until  October  1, 1991 
the  effective  date  of  the  new  statutory 
mandates. 

In  the  meantime.  DoD  had  issued, 
February  IS,  1991,  an  interim  final  rule 
to  implement  the  new  requirements,  56 
F.R.  6268.  Thus,  after  the  1991 
Congressional  action.  DoD  withdrew  the 
interim  final  rule,  56  F.R.  13,758  (April  4. 
1991),  and  went  back  to  the  drawing 
board.  The  decision  was  made  to  split 
the  subject  matter  of  the  interim  rule 
into  two  proposed  rules,  the  first  dealing 
with  the  preadmission  authorization 
program,  wiiich  was  published  July  2, 
1991,  and  the  second  dealing  with  the 
benefit  changes  Congress  postponed 
until  October  1.  The  second  proposed 
rule  was  published  July  8, 1991.  In 
developing  both  of  these  proposed  rules, 
we  considered  major  comments 
received  in  response  to  the  interim  final 
rule. 

The  final  rule  relates  to  the  second  of 
these  two  proposed  rules.  However,  one 
matter  addressed  in  the  proposed  rule  is 
not  included  in  this  final  rule.  That 
matter  is  the  establishment  of  a  partial 
hospitalization  program  for  mental 


health  services  under  CHAMPUS  A 
final  rule  concerning  partial 
hospitalization  is  being  deferred  pending 
the  completion  of  Congressional  action 
on  legislative  proposals.  Final 
Congressional  action,  expected  by 
October  1,  will  likely  affect  the  specific 
attributes  of  the  program.  Thus,  we  mus< 
await  that  action.  We  expect  to  consider 
issuance  of  •  final  rule  soon  after  the 
legislative  action. 

We  received  six  public  comments 
regarding  the  proposed  rule,  not 
including  comments  which  discussed 
only  the  partial  hospitalization  issue.  All 
comments  were  from  representatives  of 
providers  in  the  mental  health  care 
industry.  The  comments  are  discussed 
below, 

B.  Provisions  of  this  Final  Rule 
Implementing  New  Statutory 
Requirements 

1.  Day  Limits  and  Waiver  Authority 

This  final  rule  amends  the  regulation 
to  reflect  the  new  Congressionally 
mandated  day  limits  and  waiver  criteria. 
The  present  60-day  acute  care  limit  and 
waiver  criteria  based  upon  danger  to 
self  or  others  is  replaced  with  the  new 
day  limits  and  waiver  criteria  for  mental 
health  services  provided  on  and  after 
October  1. 1991.  The  interim  rule 
addressed  the  new  day  limits  in  relation 
to  a  “benefit  year,"  defined  as  a  365-day 
period  beginning  on  the  first  date  of 
covered  care.  The  current  method 
applies  day  limits  on  a  calendar  year 
basis,  a  method  that  produces 
inequalities  in  benefits  based  solely  on 
the  calendar. 

A  number  of  commenters  on  the 
interim  rule  objected  to  these  provisions, 
primarily  on  the  grounds  that  it  would 
be  administratively  difficult  to  keep 
track  of  individual  “benefit  years."  In 
addition,  at  least  one  commenter 
suggested  a  fiscal  year  basis  for 
applying  the  day  limits,  the  same  basis 
as  CHAMPUS  uses  for  the  annual 
deductible  and  catastrophic  payment 
limits.  We  believe  there  is  some  merit  to 
these  suggestions. 

On  the  other  hand,  we  continue  to 
believe  that  automatically  restarting  the 
day  count  based  solely  on  the  calendar 
produces  results  that  cannot  be  squared 
with  clear  Congressional  intent.  For 
example,  in  the  case  of  an  RTC 
admission  150  days  before  the  end  of  the 
year,  the  arrival  of  the  first  day  of  the 
year  would  start  a  new  150  day  count. 
This  would  result  in  that  patient  having 
a  300  day  stay  before  even  being 
reviewed  under  the  waiver  criteria  to 
determine  whether  any  care  after  150 
days  was  actually  necessary.  This  result 
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is  cieariy  inconsistent  with  what 
Ck>ngress  intends  to  happen. 

Therefore,  in  the  proposed  rule,  we 
suggested  a  middle  ground  position, 
which  we  now  adopt.  The  day  limits 
would  generally  be  based  on  fiscal 
years,  except  that  if  the  applicable 
number  of  days  is  reached  during  a 
single  admission,  the  day  limit  waiver 
will  also  be  required.  It  should  be  noted 
again  that  the  day  limits  do  not  result  in 
a  rigid  limit  on  benefits,  but  only  in 
triggering  the  waiver  review  process. 

This  final  rule  establishes  waiver 
criteria  consistent  with  the  new 
statutory  provisions.  To  give  meaning  to 
the  statutory  day  limits,  the  rule 
establishes  a  presumption  against  the 
appropriateness  of  inpatient  services 
beyond  those  limits.  This  presumption 
can  be  overcome,  however,  by 
demonstrating  that  a  true  need  exists. 
The  criteria  that  would  be  applied  to 
this  are  the  same  criteria  used  to 
consider  medical  or  psychological 
necessity  at  the  admission  and 
concurrent  review  stages. 

To  implement  the  new  statutory 
mandates  for  intensive  review  of 
medical /psychological  necessity  to 
exceed  day  limits,  the  final  rule  focuses 
on  the  patient's  progress  under  the 
patient’s  individualized  diagnosis/ 
treatment  plan. 

In  unusual  cases  in  which  serv'ices 
beyond  the  maximum  day  limits  are 
needed,  the  emphasis  is  on  adopting 
necessary  adjustments  to  the  treatment 
plan  and  completing  necessary  services 
to  permit  discharge  or  transfer  to  less 
intensive  levels  of  care.  The  primary 
thrust  is  on  appropriate,  high  quality, 
medically  necessary  care  as 
demonstrated  by  adequate 
documentation  and  review. 

More  than  one  commenter  protested 
the  proposed  rule’s  reference  to  a 
"statutory  presumption’’  against  mental 
health  services  in  excess  of  the  statutory 
day  limits.  We  have  made  no  change  in 
this  regard.  Congress  established  the 
specific  day  limits  and  a  waiver 
authority.  We  know  of  no  other  way  to 
give  the  day  limits  some  meaningful 
effect  than  to  consider  them 
presumptive  limits,  subject  to  waiver. 

Several  commenters  suggested  that 
the  wording  of  §§  199.4(b)(B)(ii)(A)  and 
199.4(b)(9)(iii)(A)  that  refers  to  the  peer 
reviewer  as  “a  health  professional  who 
is  not  a  federal  employee"  be  revised  to 
specify  that  the  health  professional  must 
be  a  physician  or  doctoral-level 
professional.  For  several  reasons,  we 
have  made  no  change  to  the  regulatory 
wording.  First,  this  is  the  statutory 
wording,  which  we  have  repeated 
without  change.  Secondly,  our  current 
practice  reflects  a  careful  balance 


between  providers’  desires  for  prompt 
answers  to  preadmission  or  waiver 
requests  and  the  need  te  assure 
appropriate  professional  judgment.  The 
balance  is  that  approval  authority 
generally  rests  with  trained  non¬ 
physician  (such  as  nurses)  reviewers  in 
cases  in  which  established  screening 
criteria  are  clearly  met.  but  denial 
authority  rests  only  with  physicians  or 
doctoral-level  professionals.  Under  this 
approach,  providers  are  protected 
against  both  uninformed  denials  and 
unreasonable  delays. 

More  than  one  comment  referred  to 
the  requirement  in  §  199.4(b)(8)(ii)(C) 
that  in  discharge  planning.  RTCs  seek 
to  arrange  for  any  necessary  supportive 
and  adjunctive  resources  that  might  be 
necessary  to  address  family  or  social 
issues.  The  commenters  noted  that 
because  RTCs  do  not  control  such 
resources,  case-specific  flexibility  is 
necessary  is  applying  the  rule.  We  agree 
that  case-speciHc  flexibility  is  called  for 
and  believe  it  will  be  accomplished 
under  the  case-by-case  waiver  process. 

Several  commenters  raised  concerns 
regarding  the  provision  in 
§§  ig9.4(b)(8)(ii)(D)  and 
199.4(b](9](iii)(D)  of  the  proposed  rule 
calling  for  RTC  day  limit  waiver 
requests  to  be  received  by  the  135th  day 
of  RTC  care  and  acute  care  requests  one 
week  before  the  limit  These 
commenters  pointed  out  that  there  was 
no  time  limit  for  the  reviewers  to 
respond  to  the  request  This  point  is  well 
taken.  We  have  deleted  the  proposed 
requirements  for  requesting  waivers  by 
the  135th  day  for  RTC  care  and  one 
week  prior  for  acute  care.  As  a  general 
matter,  we  expect  anticipated  waiver 
issues  concerning  both  acute  care  and 
RTC  care  to  be  identihed  during 
concurrent  reviews  adequately  in 
advance  of  the  day  limit  When  the  day 
limit  is  near,  the  request  can  be  made, 
either  during  a  concurrent  review  or  at  a 
point  in  time  agreed  to  during  the  most 
recent  concurrent  review.  At  the  time 
any  required  documentation  is  received 
by  the  peer  review  contractor,  a 
response  will  generally  be  provided  in 
one  working  day. 

One  commenter  requested 
clarification  regarding  the  applicability 
of  reconsideration  and/or  appeal 
procedures  to  waiver  decisions.  This 
was  addressed  in  our  other  rule,  which 
stated  that  various  procedures,  including 
reconsideration  and  appeals  procedures, 
now  followed  in  the  CHAMPUS  PRO 
program  will  be  the  model  for  the 
procedures  available  concerning  waiver 
decisions. 


2.  Economic  Interest  Exclusion 

As  required  by  the  Defense 
Appropriations  Act.  this  final  rule 
excludes  CHAMPUS  payment  for  care 
received  when  a  patient  is  referred  to  a 
provider  of  inpatient  mental  health  care 
or  residential  treatment  care  by  a  health 
care  professional  having  an  economic 
interest  in  the  facility  to  which  the 
patient  is  referred,  unless  coverage  is 
granted  by  a  waiver.  The  Congressional 
purpose  of  this  requirement  is  to  protect 
against  improper  economic  motivations 
by  individual  providers  in  referring 
patients  to  inpatient  facilities. 

This  Hnal  rule  does  not  establish  a 
debnition  of  "economic  interest"  more 
speciflc  than  that  found  in  the  statute.  If 
a  situation  arises,  however,  wherein  a 
decision  is  reached  to  exclude 
CHAMPUS  payment  solely  on  the  basis 
of  a  provider’s  economic  interest  in  the 
referral  facility,  the  normal  CHAMPUS 
appeals  process  will  be  available  to  the 
provider. 

In  addition,  this  rule  establishes  the 
procedure  for  granting  a  waiver  bom  the 
economic  interest  exclusion.  The  final 
rule  states  that  a  waiver  request  will  be 
considered  in  connection  with  the 
request  for  preadmission  authorization. 
The  only  additional  requirement  would 
be  that  the  economic  interest  be 
disclosed  so  that  the  criteria  for 
medical /psychological  necessity  can  be 
applied  with  knowledge  of  the  economic 
interest.  This  will  assure  that  the 
admission  is  not  improperly  affected  by 
the  economic  interest. 

A  number  of  commenters  protested 
our  position  in  the  proposed  rule  not  to 
attempt  a  further  debnition  of 
"economic  interest,"  although  they 
provided  little  in  the  way  of  specibc 
suggestions.  Two  specibc  suggestions 
were  that  medical  directorships  and 
minority  ownership  interest  should  not 
be  considered  as  economic  interests. 
There  could  be  other  examples  in  which 
certain  economic  relationships  and 
interests  could  be  argued  for  exclusion 
from  the  definition  on  the  basis  of  a 
judgment  that  there  is  not  a  significant 
risk  that  the  interest  would  be  a 
provider’s  motivation  for  a  referral  for 
an  inpatient  admission.  We  have  several 
difbculties  with  this  approach.  First,  the 
statute  does  not  give  us  authority  to 
debne  the  term  in  such  a  way  as  to 
distinguish  between  economic  interests 
we  bnd  more  likely  to  cause  improper 
patient  referrals  and  those  we  bnd  less 
likely  to  do  so.  Second,  as  evidenced  by 
the  recent  rules  of  the  HHS  Inspector 
General  establishing  “safe  harbors" 
from  antikickback  laws,  any  serious 
effort  to  sort  out  various  forms  of 
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economic  relationships  and  interest 
inevitably  would  become  extremely 
complicated.  Further,  based  on  some  of 
the  reactions  to  the  safe  harbor 
regulation,  even  very  elaborate 
dabnitions  and  distinctions  leave 
substantial  gray  areas.  Third,  and 
perhaps  most  importantly,  the 
identification  of  an  economic  interest 
has  no  direct  impact  on  any  decision.  It 
is  merely  a  matter  to  be  identified  at  the 
time  of  the  preadmission  authorization 
review  so  that  it  will  be  a  matter  of 
record  when  the  medical  necessity  of 
the  admission  is  considered.  For  these 
reasons,  we  believe  our  position  is  most 
appropriate. 

We  have  revised  the  economic 
interest  provision  in  the  final  rule  to 
clarify  applicable  reconsideration  and 
appeal  rights.  Waiver  decisions  will  be 
treated  the  same  as  day  limit  waiver 
decisions,  which,  in  turn,  follow  the 
existing  CHAMPUS  PRO  program 
procedures.  Under  these  procedures,  the 
general  rule  is  that  regarding  medical 
determinations,  the  peer  reviewer  shall 
provide  for  reconsideration,  and  the 
reconsidered  determination  will  be  final. 
Exceptions  to  this  include  beneficiary 
appeals  and  decisions  on  issues  that  are 
not  primarily  medical  determinations.  In 
the  latter  category  are  decisions 
regarding  whether  a  provider  knew  or 
could  reasonably  have  been  expected  to 
know  that  certain  services  were 
excludable  on  the  grounds  of  medical 
necessity.  All  of  these  CHAMPUS 
procedures  are  modeled  closely  after 
Medicare’s  procedures. 

Decisions  on  economic  interest  waiver 
requests  will  be  subject  to  the 
reconsideration  procedures.  Because 
they  involve  medical  determinations 
concerning  the  medical  criteria  for 
waiver,  reconsidered  determination  are 
final  for  providers.  However,  because 
decisions  on  whether  a  particular 
economic  relationship  constitutes  an 
economic  interest  within  the  meaning  of 
the  statutory  exclusion  are  not  medical 
judgments,  these  will  be  appealable  in 
the  same  way  as  determinations  of 
whether  a  provider  knew  or  could 
reasonably  have  been  expected  to  know 
that  certain  services  were  excludable. 

C.  Other  Mental  Health  Program 
Revision 

Provider  certification  categories  for 
mental  health  specialized  treatment 
facilities  (STFs)  are  clarified  by  the  final 
rule.  Unless  a  facility  type  is  specifically 
listed,  authorized  provider  status  will 
not  be  granted.  The  statement,  ‘‘The  list 
is  for  example  only  and  is  not  construed 
as  being  all-inclusive"  is  deleted  from 
the  regulation.  The  listing  of  mental 
health  STF  facility  categories  will  then 


be  all-inclusive.  Provisions  have  been 
added  for  provider  certiHcation  of 
substance  use  disorder  treatment 
facilities. 

One  commenter  objected  to  the 
reference  in  §  199.4(cj(3)(ix)  to 
‘‘licensed,  qualified  mental  health 
professional  as  the  provider  who  could 
diagnose  a  mental  disorder.  The 
commenter  suggested  that  the  rule 
should  limit  this  function  to 
psychiatrists  and  other  specifically 
trained  physicians.  We  have  made  no 
change.  It  is  our  view  that  if  a  non¬ 
physician  qualiHed  mental  health 
professional  is  acting  within  his  or  her 
state-granted,  licensed  authority  in 
providing  health  care  services,  we 
should  not  disallow  payment  for  these 
services. 

Another  commenter  addressed  the 
provision  that  services  provided  by 
alcoholism  rehabilitation  counselors  and 
certified  addiction  counselors  are 
covered  only  when  rendered  in  a 
CHAMPUS-authorized  substance  abuse 
rehabilitation  facility.  The  commenter 
suggested  that  this  should  be  changed  to 
be  inclusive  of  all  approved  inpatient 
treatment  settings.  We  agree  with  this 
suggestion  and  have  revised  the 
provision  accordingly. 

D.  Rulemaking  Procedures 

Regarding  regulatory  procedures. 
Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  “major  rule”  is 
deHned  as  one  which  would  result  in  an 
annual  effect  on  the  national  economy 
of  $100  million  or  more  or  have  other 
substantial  impacts. 

Section  605(b]  of  the  Regulatory 
Flexibility  Act  requires  that  each  federal 
agency  prepare,  and  make  available  for 
public  comment,  a  regulatory'  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

This  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  Also,  we 
certify  that  this  rule  will  not 
signiBcantly  affect  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act.  For  the 
most  part,  this  rule  would  implement 
new  statutory  requirements. 

One  commenter  questioned  our 
statement  in  the  proposed  rule  that  this 
rule  will  not  have  an  impact  of  $100 
million  or  more.  This  commenter 
suggested  that  this  rule  would  reduce 
CHAMPUS  mental  health  benefits  by 
several  hundred  million  dollars.  We  are 
aware  of  no  basis  for  such  predictions 
and  stand  by  our  estimates  of  a  much 
more  modest  impact  of  this  rule. 


In  addition,  this  rule  does  not  impose 
information  collection  requirements. 
Therefore,  it  does  not  need  to  be 
reviewed  by  the  Executive  Office  of 
Management  and  Budget  under 
authority  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501-3511). 

This  final  rule  has  been  approved  by 
the  Departments  of  Health  and  Human 
Services  and  Transportation. 

List  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped,  Health 
insurance.  Military  personnel. 

Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

PART  199— (AMENDED] 

The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  10  U.S.C.  1079, 1086.  5  U.S.C.  301. 

2.  Section  199.4  is  amended  by  adding 
new  paragraphs  (b)(8),  and  (b)(9);  by 
adding  5  new  sentences  to  the  end  of  the 
introductory  text  of  paragraph  (c)(3)(ix): 
and  by  revising  paragraphs 
(c)(3)(ix)(A)(4)  and  (5),  (c)(3)(ix)(B)(2). 
and  (c)(3)(ix)(C):  by  revising  paragraphs 
(g)(39).  and  (g)(72);  by  redesignating 
paragraph  (g)(73)  as  paragraph  (g)(74) 
and  by  adding  a  new  paragraph  (g)(73), 
as  follows: 

§  199.4  Basic  program  benefits. 

A  *  *  *  « 

(b)  *  *  * 

(8)  ETC  day  limit,  (i)  With  respect  to 
mental  health  services  provided  on  or 
after  October  1. 1991,  benefits  for 
residential  treatment  are  generally 
limited  to  150  days  in  a  fiscal  year  or  150 
days  in  an  admission  (not  including 
days  of  care  prior  to  October  1, 1991). 
The  RTC  benefit  limit  is  separate  from 
the  benefit  limit  for  acute  inpatient 
mental  health  care. 

(ii)  Waiver  of  the  RTC  day  limit.  (A) 
There  is  a  statutoi-y  presumption  against 
the  appropriateness  of  residential 
treatment  services  in  excess  of  the  150 
day  limit.  However,  the  Director, 
OCHAMPUS,  (or  designee)  may  in 
special  cases,  after  considering  the 
opinion  of  the  peer  review  designated 
by  the  Director  (involving  a  health 
professional  who  is  not  a  federal 
employee)  confirming  that  applicable 
criteria  have  been  met,  waive  the  RTC 
benefit  limit  in  paragraph  (b)(8)(i)  of  this 
section  and  authorize  payment  for  care 
beyond  that  limit. 

(B)  The  criteria  for  waiver  shall  be 
those  set  forth  in  paragraph  (b)(4)(vii)  of 
this  section.  In  applying  those  criteria  to 
the  context  of  waiver  request  reviews, 
special  emphasis  is  placed  on  assuring 
that  the  record  documents  that: 
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(1)  Active  treatment  has  taken  place 
for  the  past  ISO  days  and  substantial 
progress  has  been  made  according  to  the 
plan  of  treatment 

[2]  The  progress  made  is  insufficient.  ^ 
due  to  the  complexity  of  the  illness,  for 
the  patient  to  be  discharged  to  a  less 
intensive  level  of  care. 

(J)  Specific  evidence  is  presented  to 
explain  the  factors  which  interfered 
with  treatment  progress  during  the  150 
days  of  RTC  care. 

(•f)  The  waiver  request  includes 
specific  timeh'ames  and  a  specific  plan 
of  treatment  which  will  lead  to 
discharge. 

(C)  Wnere  family  or  social  issues 
complicate  transfer  to  a  lower  level  of 
intensity,  the  RTC  is  responsible  fcH* 
determining  and  arranging  the 
supportive  and  adjunctive  resources 
required  to  permit  appropriate  transfer. 

If  the  RTC  fails  adequately  to  meet  this 
responsibility,  the  existence  of  such 
family  or  social  issues  shall  be  an 
inadequate  basis  for  a  waiver  of  the 
benefit  limit 

(D)  It  is  the  responsibility  of  the 
patient's  primary  care  provider  to 
establish,  through  actual  documentation 
from  the  medical  record  and  other 
sources,  that  the  conditions  for  waiver 
exist 

(iii)  RTC  day  limits  do  not  apply  to 
services  provided  under  the  program  for 
the  handicapped  (§  199.5  of  this  part)  or 
services  provided  as  partial 
hospitalization  care. 

(9)  Acute  care  day  limits,  (i)  With 
respect  to  mental  health  care  services 
provided  on  or  after  October  1. 1991. 
payment  for  inpatient  acute  hospital 
care  is.  in  general,  statutorily  limited  as 
follows: 

(A)  Adults,  aged  19  and  over — 30  days 
in  a  fiscal  year  or  30  days  in  an 
admission  (excluding  days  provided 
prior  to  October  1. 1991). 

(B)  Children  and  adolescents,  aged  18 
and  under — 45  days  in  a  fiscal  year  or  45 
days  in  an  admission  (excluding  days 
provided  prior  to  October  1. 1991). 

(ii)  It  is  the  patient's  age  at  the  time  of 
admission  that  determines  the  number 
of  days  available. 

(iii)  Waiver  of  the  acute  care  day 
limits.  (A)  There  is  a  statutory 
presumption  against  the  appropriateness 
of  inpatient  acute  services  in  excess  of 
the  day  limits  set  forth  in  paragraph 
(b)(9)(i)  of  this  section.  However,  the 
Director,  OCHAMPUS  (or  designee) 
may  in  special  cases,  after  considering 
the  opinion  of  the  peer  review 
designated  by  the  Director  (involving  a 
health  professional  who  is  not  a  federal 
employee)  confirming  that  applicable 
criteria  have  been  met,  waive  the  acute 
inpatient  limits  described  in  paragraph 


(b)(9)(i)  of  this  section  and  authorize 
payment  for  care  beyond  those  limits. 

(B)  The  criteria  for  waiver  of  the  acute 
inpatient  limit  shall  be  those  set  forth  in 
paragraph  (bH6)(i)  of  this  section.  In 
applying  those  criteria  in  the  context  Of 
waiver  request  review,  special  emphasis 
is  placed  on  determining  whether 
additional  days  of  acute  inpatient 
mental  health  care  are  medically/ 
psychologically  necessary  to  complete 
necessary  elements  of  the  treatment 
plan  prior  to  implementing  appropriate 
discharge  planning.  A  waiver  may  also 
be  granted  in  cases  in  which  a  patient 
exhibits  well-documented  new 
symptoms,  maladaptive  behavior,  or 
medical  complications  which  have 
appeared  in  the  inpatient  setting 
requiring  a  significant  revision  to  the 
treatment  plan. 

(C)  The  clinician  responsible  for  the 
patient's  care  is  responsible  for 
documenting  that  a  waiver  criterion  has 
been  met  and  must  establish  an 
estimated  length  of  stay  beyond  the  date 
of  the  inpatient  limit  There  must  be 
evidence  of  a  coherent  and  specibc  plan 
for  assessment  intervention  and 
reassessment  that  reasonably  can  be 
accomplished  within  the  time  frame  of 
the  additional  days  of  coverage 
requested  under  the  waiver  provision. 

(D)  For  patients  in  ceue  at  the  time  the 
inpatient  limit  is  reached,  a  waiver  must 
be  requested  prior  to  the  limit  For 
patients  being  readmitted  after  having 
received  30  or  45  days  in  the  fiscal  year, 
the  waiver  review  will  be  conducted  at 
the  time  of  the  preadmission 
authorization. 

(iv)  Acute  care  day  limits  do  not  apply 
to  services  provided  under  the  program 
for  the  handicapped  (section  199.5  of 
this  part)  or  services  provided  as  partial 
hospitalization  care. 

(c) - 

(3)  *  *  * 

(ix)  Treatment  of  mental  disorders. 

*  •  *  In  order  to  qualify  for  CHAMPUS 
mental  health  benefrts.  the  patient  must 
be  diagnosed  by  a  CHAMPUS- 
authorized  licensed,  qualified  mental 
health  professional  to  be  suffering  firom 
a  mental  disorder,  according  to  the 
criteria  listed  in  the  most  current  edition 
of  the  Diagnostic  and  Statistical  Manual 
of  Mental  Disorders  which  may  be 
purchased  from  the  American 
Psychiatric  Press,  Inc.,  1400  K  Street. 
NW..  suite  1101,  Washington,  DC  20005. 
Benefits  are  limited  for  certain  mental 
disorders,  such  as  specific 
developmental  disorders.  No  benefits 
are  payable  for  “Conditions  Not 
Attributable  to  a  Mental  Disorder,"  or  V 
codes.  In  order  for  treatment  of  a  mental 
disorder  to  be  medically  or 
psychologically  necessary,  the  patient 


must,  as  a  result  of  a  diagnosed  mental 
disorder,  be  experiencing  both  physical 
or  psychological  distress  and  an 
impairment  in  his  or  her  ability  to 
function  in  appropriate  occupational 
educational  or  social  roles.  It  is 
generally  the  degree  to  which  the 
patient's  ability  to  function  is  impaired 
that  determines  the  level  of  care  (if  any) 
required  to  treat  the  patient's  condition. 

(A)  •  *  • 

(4)  Psychoanalysis.  Psychoanalysis  is 
covered  when  provided  by  a  graduate  or 
candidate  of  a  psychoanalytic  training 
institution  recognized  by  the  American 
Psychoanalytic  Association  and  when 
preauthoriz^  by  the  Director. 
OCHAMPUS.  or  a  designee. 

(5)  Psychological  testing  and 
assessment.  Psychological  testing  and 
assessment  is  generally  limited  to  six 
hours  of  testing  in  a  fiscal  year  when 
medically  or  psychologically  necessary 
and  in  conjunction  with  otherwise 
covered  psychotherapy.  Testing  or 
assessment  in  excess  of  these  limits 
requires  review  for  medical  necessity. 
Benefits  will  not  be  provided  for  the 
Reitan-Indiana  battery  when 
administered  to  a  patient  under  age  five, 
for  self-administeiW  tests  administered 
to  patients  under  age  13,  mr  for 
psychological  testing  and  assessment  as 
part  of  an  assessment  for  academic 
placement. 

•  •  •  *  • 

(B)  •  *  • 

(2)  Inpatient  psychotherapy.  Coverage 
of  inpatient  psychotherapy  is  based  on 
medical  or  psychological  necessity  for 
the  services  identified  in  the  patient's 
treatment  plan.  As  a  general  rule,  up  to 
five  psychotherapy  sessions  per  week 
are  considered  appropriate  when 
specified  in  the  treatment  as  necessary 
to  meet  certain  measurable/observable 
goals  and  objectives.  Additional 
sessions  per  w'eek  or  more  than  one  type 
of  psychotherapy  sessions  performed  on 
the  same  day  (for  example,  an 
individual  psychotherapy  session  and  a 
family  psychotherapy  session  on  the 
same  day)  could  be  considered  for 
coverage,  depending  on  the  medical  or 
psychological  necessity  for  the  services. 
Benefits  for  inpatient  psychotherapy  will 
end  automatically  when  authorization 
has  been  granted  for  the  maximum 
number  of  inpatient  mental  health  days 
in  accordance  with  the  limits  as 
described  in  this  section,  unless 
additional  coverage  is  granted  by  the 
Director.  OCHAMPUS  or  a  designee. 

(C)  Covered  ancillary  therapies. 
Includes  art,  music,  dance,  occupational, 
and  other  ancillary  therapies,  when 
included  by  the  attending  provider  in  an 
approved  inpatient,  residential 
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treatment  plan  and  under  the  clinical 
supervision  of  a  licensed  doctoral  level 
mental  health  professional.  These 
ancillary  therapies  are  not  separately 
reimbursed  professional  services  but  are 
included  within  the  institutional 
reimbursement. 


(39)  Counseling.  Counseling  services 
that  are  not  medically  necessary  in  the 
treatment  of  a  diagnosed  medical 
condition;  for  example,  educational 
counseling,  vocational  counseling,  and 
counseling  for  socio-economic  purposes, 
diabetic  self-education  programs,  stress 
management,  life  style  modification,  etc. 
Services  provided  by  a  marriage  and 
family,  pastoral  or  mental  health 
counselor  in  the  treatment  of  a  mental 
disorder  are  covered  only  as  specifically 
provided  in  §  199.0.  Services  provided 
by  alcoholism  rehabilitation  counselors 
and  certiHed  addiction  counselors  are 
covered  only  when  rendered  in  a 
CHAMPUS-authorized  treatment  setting 
and  only  when  the  cost  of  those  services 
is  included  in  the  facility's  CHAMPUS- 
o’etermined  allowable  cost-rate. 

*  *  •  «  * 

(72)  Inpatient  mental  health  services. 
Effective  for  care  received  on  or  after 
October  1, 1991,  services  in  excess  of  30 
days  in  any  fiscal  year  (or  in  an 
admission),  in  the  case  of  a  patient 
nineteen  years  of  age  or  older,  45  days 
in  any  Hscal  year  (or  in  an  admission)  in 
the  case  of  a  patient  under  19  years  of 
age,  or  150  days  in  any  fiscal  year  (or  in 
an  admission)  in  the  case  of  inpatient 
mental  health  services  provided  as 
residential  treatment  care,  unless 
coverage  for  such  services  is  granted  by 
a  waiver  by  the  Director.  OCHAMPUS, 
or  a  designee.  In  cases  involving  the  day 
limitations,  waivers  shall  be  handled  in 
accordance  with  paragraphs  (b)(8)  or 
(b)(9)  of  this  section.  For  services  prior 
to  October  1, 1991,  services  in  excess  of 
60  days  in  any  calendar  year  unless 
additional  coverage  is  granted  by  the 
Director,  OCHAMPUS,  or  a  designee. 
***** 

(73)  Economic  interest  in  connection 
with  mental  health  admissions. 

Inpatient  mental  health  services 
(including  both  acute  care  and  RTC 
services)  are  excluded  for  care  received 
when  a  patient  is  referred  to  a  provider 
of  such  services  by  a  physician  (or  other 
health  care  professional  with  authority 
to  admit)  who  has  an  economic  interest 
in  the  facility  to  which  the  patient  is 
referred,  unless  a  waiver  is  granted. 
Requests  for  waiver  shall  be  considered 
under  the  same  procedure  and  based  on 
the  same  criteria  as  used  for  obtaining 
preadmission  authorization  (or 


continued  stay  authorization  for 
emergency  admissions),  with  the  only 
additional  requirement  being  that  the 
economic  interest  be  disclosed  as  part  of 
the  request.  The  same  reconsideration 
and  appeals  procedures  that  apply  to 
day  limit  waivers  shall  also  apply  to 
decisions  regarding  requested  waivers 
of  the  economic  interest  exclusion. 
However,  a  provider  may  appeal  a 
reconsidered  determination  that  an 
economic  relationship  constitutes  an 
economic  interest  within  the  scope  of 
the  exclusion  to  the  same  extent  that  a 
provider  may  appeal  determinations 
under  §  199.15(i)(3).  This  exclusion  does 
not  apply  to  services  under  the  program 
for  the  handicapped  (§  199.5  of  this  part) 
or  provided  as  partial  hospital  care.  If  a 
situation  arises  where  a  decision  is 
made  to  exclude  CHAMPUS  payment 
solely  on  the  basis  of  the  provider's 
economic  interest,  the  normal 
CHAMPUS  appeals  process  will  be 
available. 

3.  Section  199.6  is  amended  by 
revising  the  introductory  texts  of 
paragraphs  (b)(4)(x)(B)  and 
{b)(4)(x)(B)(5);  by  revising  paragraphs 
(b)(4)(x)(B)(J)(;V)  and  (b)(4)(x)(B)(5)(v;l; 
by  removing  the  NOTE  immediately 
following  paragraph  (b)(4)(x)(B)(J)(v;‘): 
and  by  adding  new  paragraph 
(b)(4)(x)(B)(5)(v/0. 

§  199.6  Authorized  providers. 
***** 


(B)  Types  of  providers.  The  following 
is  a  list  of  facilities  that  have  been 
designated  speciHcally  as  STFs. 

***** 

(5)  Substance  use  disorder 
rehabilitation  facilities.  In  order  to  be 
authorized  under  CHAMPUS  as  a 
provider  of  substance  use  detoxification, 
rehabilitative  services,  outpatient 
treatment,  and  family  therapy, 
substance  use  rehabilitation  facilities, 
both  freestanding  facilities  and  hospital- 
based  facilities,  shall  operate  primarily 
for  the  purpose  of  providing  treatment  of 
substance  use  disorders  (on  either  an 
inpatient  (including  partial  care)  or  an 
outpatient  basis)  and  shall  meet  the 
following  criteria: 

***** 

(/v)  The  facility  shall  be  accredited  by 
and  shall  remain  in  substantial 
compliance  with  standards  issued  by 
either  the  Joint  Commission  on 
Accreditation  of  Healthcare 
Organizations  under  the  Consolidated 
Standards  Manual,  or  the  Commission 
Accreditation  of  Rehabilitation 
Facilities  (CARF),  or  shall  meet  such 
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other  requirements  as  the  Director, 
OCHAMPUS.  finds  necessary  in  the 
interest  of  the  health  and  safety  of  the 
individuals  who  are  furnished  services 
in  the  facility. 

***** 

(v/")  The  substance  use  rehabilitation 
facility  shall  not  be  considered  to  be  a 
CHAMPUS-authorized  provider  and 
CHAMPUS  beneHts  shall  not  be  paid  for 
services  provided  by  the  substance  use 
rehabilitation  facility  until  the  date  the 
participation  agreement  is  signed  by  the 
Director,  OCHAMPUS,  or  a  designee. 

[vii]  The  substance  use  rehabilitation 
facility  is  not  designated  by  the  Health 
Care  Financing  Administration  as  an 
alcohol  and  drug  abuse  hospital  for 
purposes  of  applicability  of  the 
Medicare  prospective  payment  system. 
***** 

Dated:  October  10, 1991. 

L.M.  Bynum, 

Alternate  Federal  Register  Liaisan  Officer, 
Department  of  Defense. 

[FR  Doc.  91-24865  Filed  10-17-91;  8:45  am) 
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32  CFR  Part  199 

[OoO  6010.8-R] 

RIN-0720-AA03 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Mental  Health  Services 

agency:  Office  of  the  Secretary,  DoD. 
action:  Final  rule. 

summary:  This  final  rule  establishes  a 
mandatory  preadmission  authorization 
program  for  mental  health  services 
under  CHAMPUS.  Such  a  program  is 
needed  to  promote  quality  assurance 
and  contain  rapidly  increasingly  costs  in 
inpatient  psychiatric  care  under 
CHAMPUS.  By  maintaining  most  of  the 
procedures  of  the  current  voluntary 
preadmission  authorization  program,  the 
final  rule  minimizes  inconveniences  for 
providers. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  November  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  R.  Knight,  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs.  Health  Services 
Financing,  room  1B657,  Pentagon. 
Washington,  DC.  20301-1200,  telephone 
(703)  697-8975. 

SUPPLEMENTARY  INFORMATION: 

A.  Regulatory  and  Statutory  Background 

In  1989,  the  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
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announced  plans  to  establish  a  national 
utilization  review  and  quality  assurance 
program  for  inpatient  mental  health 
admissions  under  CHAMPUS.  Initial 
implementation  of  these  plans  focused 
on  establishment  of  a  voluntary, 
comprehensive  program  for 
authorization  and  concurrent  review  of 
mental  health  care  delivered  in 
psychiatric  hospitals  and  residential 
treatment  facilities.  Extension  of  this 
program  to  psychiatric  admissions  in 
general  hospitals  was  deferred  until  the 
basis  system  was  firmly  established. 
This  system  became  operational  in 
January  of  1990,  primarily  through  a 
contract  with  Health  Management 
Strategies  International,  Inc.  (HMS)  of 
Alexandria,  Virginia. 

Several  months  later,  an  outside 
consultant’s  report  on  the  alarming 
increases  in  mental  health  costs  under 
CHAMPUS  recommended  that  DoD 
proceed  expeditiously  with  mandatory  . 
preauthorization  for  all  mental  health 
inpatient  care,  as  well  as  make  a 
number  of  other  program  changes. 
Aware  of  these  alarming  cost  increases. 
Congress  took  action  in  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1991,  Public  Law  101-510,  and  the 
Defense  Appropriations  Act  for  1991, 
Public  Law  101-511.  In  these  statutes. 
Congress  directed  that  the  mandatory 
preauthorization  program  be 
implemented  by  February  15. 1991. 
Further,  Congress  enacted  certain 
benefit  changes  concerning  authorized 
days  of  inpatient  mental  health  services 
(also  to  take  effect  February  15}  and 
required  to  report  to  Congress  on  DoD's 
plan  to  bring  mental  health  cost  under 
control. 

To  implement  these  new  statutory 
requirements,  DoD  issued  an  interim 
final  rule  (56  FR  6268,  February  15, 1991), 
which  solicited  public  comments  and 
put  into  place  rules  and  procedures  that 
would  apply  during  the  interim  period. 
However,  subsequent  to  that.  Congress 
enacted  the  Persian  Gulf  Conflict 
Supplemental  Authorization  and 
Personnel  Benefits  Act  of  1991,  Public 
Law  102-25  (April  6, 1991),  which,  in 
section  316,  delayed  the  effective  date  of 
the  new  statutory  requirements  until 
October  1, 1991.  This  provision  restored, 
for  the  time  being,  all  prior  statutory 
authority  to  its  status  prior  to  February 
15.  The  reason  for  this  Congressional 
action  was  a  desire  to  avoid  changes  in 
mental  health  benefits — i.e.,  the  new 
day  limits — ^while  family  stresses 
associated  with  the  Persian  Gulf  conflict 
were  still  proximate. 

Based  on  this  Congressional  action,  in 
early  April,  DoD  restored  the 
CHAMPUS  "egulation  to  its  state  prior 


to  February  15,  (56  FR  13758).  We  then 
began  the  rulemaking  process  anew 
with  a  notice  of  proposed  rulemaking  (56 
FR  30360,  July  2, 1991).  This  proposed 
rule  reflected  an  initial  policy  preference 
for  returning  to  the  original  plan  of 
proceeding  expeditiously  with 
expansion  of  our  current  voluntary 
preauthorization  program  into  a 
mandatory  preadmission  program.  This 
was  premised  on  our  prior  statutory 
authority  and  independent  of  any  of  the 
statutory  requirements  postponed  until 
October  1.  I^eadmission  authorization  is 
a  procedure  to  efiect  longstanding 
medical  and  psychological  necessity 
requirements  of  law,  including  10  U.S.C. 
1079(a)(13). 

This  proposed  rule  was  followed  by  a 
second  proposed  rule,  56  FR  30887,  July 
8, 1991,  on  benefit  issues,  including  the 
new  statutory  day  limits  that  take  effect 
October  1.  That  proposed  rule  also 
addressed  the  new  statutory  protection 
against  economic  interests  by 
professional  providers  (which  takes 
effect  October  1)  and  a  new  partial 
hospitalization  benefit.  A  final  rule 
concerning  these  matters  will  be  issued 
soon.  This  final  rule  relates  to  the 
proposed  rule  published  at  56  FR  30360, 
July  2, 1991.  We  received  seven  public 
comments  in  response  to  the  proposed 
rule,  all  fi*om  representatives  of  the 
mental  health  provider  industry.  These 
are  addressed  below. 

B.  The  Need  for  Mandatory 
Preadmission  Review 

Since  1966,  when  CHAMPUS  benefits 
were  legislatively  expanded  to  include 
mental  health  services,  the  cost  and 
utilization  of  these  benefits  have  grown 
steadily — and  at  rates  exceeding  those 
for  all  other  types  of  care.  Between 
fiscal  years  1986  and  1989,  the  cost  of 
CHAMPUS  inpatient  mental  health  care 
almost  doubled.  During  this  same 
period,  inpatient  medical,  surgical  and 
obstetrical  costs  rose  by  only  6.1 
percent,  and  actually  decreased  from 
FY87  to  FY89.  In  FY89,  mental  health 
expenditures  totaled  more  than  $600 
million,  approximately  one  quarter  of 
the  cost  of  the  entire  program.  An 
important  characteristic  of  the  increased 
cost  for  mental  health  services  has  been 
the  dramatic  increase  in  inpatient 
utilization  rates  for  children  and 
adolescents. 

Between  FY86  and  FY89,  the  entire 
cost  increase  for  CHAMPUS  inpatient 
care  can  be  explained  by  increased 
admissions  and  bed-days  for 
beneficiaries  between  the  ages  of  1  and 
19  for  inpatient  care.  This  means  that  if 
the  cost  for  this  age  group  were 
excluded,  the  cost  for  all  CHAMPUS 


inpatient  care  would  have  remained 
constant  over  this  period  (FY86  to  FY89). 

An  analysis  of  utilization 
characteristics  for  adolescents  (ages  10- 
19)  reveals  a  number  of  important 
changes  during  the  FY86  to  FY89  period: 

1.  Admissions  increased  by  over  7,500 
to  19,228 — an  increase  of  64  percent, 

2.  Hospital  days  increased  by  over 
440,000  days  to  952,085 — an  increase  of 
86  percent, 

3.  Benefit  costs  increased  by  over  $207 
million  to  $342  million — an  increase  of 
154  percent. 

Preliminary  data  from  the  National 
Mental  Health  Utilization  Management 
Program,  administered  by  Health 
Management  Strategies  International, 
Inc.  (HMS)  of  Alexandria,  Virginia, 
indicate  that  the  voluntary 
preauthorization,  concurrent  review  and 
waiver  procedures  instituted  in  1990 
have  begun  to  result  in  a  reduction  in 
both  numbers  of  residential  treatment 
center  ((RTC)  admissions  and  lengths  of 
stay  among  adolescents.  This  has  been 
accomplished  with  a  focus  on  providing 
necessary  and  appropriate  care,  and  the 
contractor  has  no  financial  incentive  to 
deny  needed  care.  The  effect  in  FY90, 
based  on  part-year  results,  shows  a 
slowing  of  cost  increases. 

The  experience  under  this  program, 
especially  during  the  second  half  of 
FY90,  has  reinforced  our  conviction  that 
strengthened  utilization  management 
tools  can  assure  access  for  necessary 
and  appropriate  high  quality  care  for  our 
beneficiaries  and  still  have  the  potential 
to  contain  costs.  Even  though 
preauthorization  has  been  voluntary,  a 
substantial  proportion  of  RTC 
admissions  have  been  submitted  for 
preadmission  review,  with  only  about  3 
percent  of  those  submitted  being  denied 
for  clinical  reasons  and  another  3 
percent  for  administrative  deficiencies. 
Similarly,  the  acute  care  denial  rate  was 
only  about  5  percent.  This  is  a  strong 
indicator  that  the  process  is  within  the 
capability  of  providers,  and  that  it  has 
not  resulted  in  wholesale  denial  of 
admissions. 

This  final  rule  seeks  to  ensure  routine 
early  clinical  review  of  the  necessity 
and  appropriateness  of  care  without 
imposing  an  onerous  burden  on 
responsible  providers. 

C  Provisions  of  the  Final  Rule 

This  final  rule  is  similar  to  the 
provisions  of  the  February  15  interim 
rule  concerning  preadmission 
authorization.  However,  after 
considering  conunents  we  received  on 
the  interim  rule,  we  incorporated  several 
revisions  in  the  July  2, 1991,  proposed 
rule.  In  addition,  there  were  some  new 
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provisions  in  the  proposed  rule, 
inchiding  a  proposal  on  payment 
reduction  in  cases  in  which  providers 
fail  to  comply  with  preadmission 
certiHcation  requirements.  A  summary 
of  the  key  provisions  of  the  final  rule 
follows. 

1.  Incorporation  of  Peer  Review 
Organization  Procedures 

Like  the  interim  rule,  this  final  rule 
($  199.4{a)(12Ki))  generally  incorjxirates 
for  purposes  of  the  mental  health 
utilization  review  program  procedures 
similar  to  those  in  place  for  the 
CHAMPUS  utilization  review  progium 
for  other  medical  services — the  Peer 
Review  Organization  program.  This 
does  not  niean  that  the  peer  review 
organization  contractors  used  by 
CHAMPUS  (the  same  PROs  that 
perform  similar  services  for  Medicare) 
will  be  used  for  mental  health  services 
reviews.  In  fact,  different  contractors, 
axe  being  used  (the  current  major 
contractor  is  HMSk  referenced  above). 

This  provision  simply  means  that 
basic  review  processes  for  mental 
health,  concerning  matters  such  as 
hospital  cooperation,  confidentiality  of 
records,  appeals  and  hearings, 
limitations  on  beneficiary  liability,  and 
the  like.  wUl  be  con^iarable  to  those  in 
place  for  the  rest  of  the  CHAMPUS 
program.  Adoption  of  such  procedures  is 
already  provided  for  in  the  CHAMPUS 
regulation  at  $  199.15(f)  and  our 
underlying  statutory  authority,  including 
section  8074  of  Public  Law  101-511, 
which  authorizes  the  Secretary  of 
Defense  to  adopt  for  CHAMPUS 
requirements  similar  to  the  utilization 
and  quaUty  review  rules  and  procedures 
of  the  Mech'care  program. 

One  commenter  questioned  whether 
CHAMPUS  indeed  intended  that 
uniform  requirements  concerning 
utilization  and  quality  review 
procedures  would  apply  throughout  the 
country.  The  answer  is  that  this  is 
indeed  the  intent.  'Htis  is,  of  course, 
subject  to  ongoing  demonstration  project 
authority,  including  10  U.S.C.  1092, 
under  which  deviations  from  normally 
applicable  rules  may  be  authorized. 

Several  commenters  criticized  the 
proposal  to  make  the  appeals  procedure 
now  applicable  to  most  QIAMPUS 
admissions  also  apply  to  mental  health 
services.  Some  confusion  was  expressed 
regarding  these  procedures.  The  new 
S  199.4(a)(12)(i)  refers  to  applicable 
provisions  of  §  199.15,  which  fully  set 
forth  procedures  and  requirements  for 
reconsiderations,  appeals  and  hearings. 
These  provisions,  very  closely  modeled 
after  Medicare  procedures,  have  been 
demonstrated  to  be  fair  and  reasonable 
for  beneficiaries  and  providers. 


Under  this  final  rule,  the  Director  of 
OCHAMPUS  will  establish 
reconsideration  and  appeal  procedures 
substantially  comparable  to  those  in 
place  for  m^ical  and  surgical  care 
utilization  and  quality  review  activities. 
Under  those  procedures,  if  a  provider  or 
beneficiary  is  not  satisfied  with  an 
initial  determination  by  the  peer  review 
contractor,  the  fwovidCT  or  beneficiary 
may  obtain  a  reconsideration,  which  is 
provided  by  the  same  contractcw 
organization,  but  by  completely  different 
reviewers.  Thus,  it  is  an  independent, 
second  determination. 

At  that  point  if  still  dissatisfied,  a 
beneficiary  may  appeal  to  OCHAMPUS. 
But,  as  under  Medicare’s  rules,  a 
reconsidered  determination  regarding 
medical  necessity  is  final  for  providers. 

Procedures  substantially  comparable 
to  these  will  be  provided  fern  mental 
health  services.  However,  one 
additional  step  will  be  added  in  cases  in 
which  the  peer  review^  entity  also  has 
overaU  responsibibty  for  managing  the 
delivery  of  health  care  services.  'Diis  is 
the  case  in  connection  with  the 
CHAMPUS  Reform  Initiative  in 
California  and  Hawaii  and  the  Contract 
Provider  Agreement  program  in  the 
Tidewater  area  of  Virginia.  Because 
these  contractors  are  financially 
responsible  for  these  services,  there  are 
potential  incentives  for  them  to  be  strict 
in  utilization  decisions,  even  though 
only  qualified  professional  personnel 
make  the  decisions. 

To  assure  confidence  in  the  process,  a 
second  reconsiderabon  will  be  provided 
in  connection  with  services  in  places 
covered  by  contracts  involving  those 
potential  incentives.  The  second 
reconsideration  will  be  by  a  completely 
independent  contractor,  such  as  HMS, 
which  will  apply  its  own  standards. 
Thus,  our  reconsideration  and  appeal 
procedures  will  assure  a  fair  process  for 
all  parties. 

2.  Payment  Reduction  for 
Noncompliance  With  Preadmission 
Authorization  Requirements 

The  final  rule  ({  199.4(a](12)(ii)] 
establishes  a  reduction  in  payment  in 
cases  wherein  institutional  providers 
fail  to  comply  with  the  mandatory- 
preadmission  authorization 
requirements.  The  reduction  would  be  to 
exclude  payment  for  each  day  of  care 
provided  before  the  effective  date  of  the 
authorization,  up  to  a  maximum  of  five 
days  of  care.  In  cases  for  which 
payment  is  on  a  per-discharge  (rather 
than  a  per-diem)  basis,  a  $500  per  day 
amoimt  will  be  used.  Patients  may  not 
be  billed  for  any  payment  reductions. 

This  reduction  would  apply  only  in 
connection  with  days  of  care  provided 


before  the  effective  date  of  an 
authorization.  As  explained  below, 
authorizations  will  t^ically  be 
considered  effective  on  the  date  of 
receipt  of  the  request  for  authorization, 
or,  in  the  case  of  acute  hospital 
emergency  admissions  occurring  prior  to 
the  date  of  the  request,  the  date  of  the 
admission.  Requests  may  be  received 
seven  days  a  week,  24  hours  a  day. 

Thus,  providers  who  follow  the  simple 
rule  of  requesting  authorization  prior  to 
admission  (except  for  bona  fide 
emergencies)  will  not  have  to  worry 
about  payment  reductions  for 
noncompliance. 

Several  commenters  objected  to  this 
provision.  One  argument  advanced  was 
that  DoO  has  no  authority  to  reduce 
payment  for  failure  to  comply  with 
mandatory  preadmission  authorization 
requirements.  It  is  our  view  that  because 
Congress  made  preadmission 
authorization  mandatory,  there  must  be 
authority  to  give  some  meaning  to  the 
mandatory  nature  of  the  requirement.  If 
there  is  absolutely  no  consequence 
attached  to  ignoring  the  “requirement,” 
then  it  is  not  mandatory  in  any  actual 
sense.  The  statute  states  “the  Secretary 
of  Defense  shall  require  preadmission 
authorization.”  To  give  this  meaning,  a 
relatively  modest  reduction  in  payment 
is  necessary  and  appropriate. 

A  related  comment  was  that  there 
should  be  no  payment  reduction  in  cases 
in  which  a  provider  states  that  it  was  an 
emergency,  but  the  peer  review  entity 
determines  that  it  was  not  a  bona  fide 
emergency.  The  reason  advanced  was 
that  such  important  decisions  should  not 
be  second  guessed.  We  think  no  change 
is  necessary.  If  mandatory  preadmission 
authorization  requirements  can  be 
avoided  by  claiming  an  emergency 
which  does  not,  in  fact,  meet  the 
standards  for  an  emergency,  then  the 
statutory  mandate  would  be  a  mirage. 
With  respect  to  the  concern  about 
second  guessing,  it  should  be  noted  that 
the  definition  of  “psychiatric 
emergency”  places  substantial  emphasis 
on  the  professional  judgment  of  the 
provider  performing  the  evaluation.  All 
appropriate  deference  will  be  accorded. 

3.  Criteria  for  Determining  Medical  or 
Psychological  Necessity  for  R  TC 
Admissions 

The  final  rule  (§  199.4(b)(4j(vii))  is 
essentially  unchanged  fi-om  ^e 
provision  in  both  the  February  interim 
rule  and  July  proposed  rule  on  this  point. 
This  provision  restates  the  basic  clinical 
circumstances  that  represent  a  need  for 
inpatient  RTC  services. 

Several  commenters  objected  to 
reference  in  our  criteria  to  "skilled 
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interventions  by  qualified  mental  health 
professionals”  based  on  fear  that  this 
could  be  construed  as  denying  payment 
for  normal  RTC  services.  This  is  not  the 
purpose  or  effect  of  this  provision. 
CHAMPUS  payments  for  normal  RTC 
services  that  support  the  provision  of 
skilled  interventions  remain  unchanged. 
It  must  be  underscored,  however,  that 
every  admission  must  be  medically  or 
psychologically  necessary.  Residential 
treatment  care  is  not  for  the  purpose  of 
ameliorating  the  growing  pains  of 
adolescence.  Rather,  there  must  be  a 
diagnosable  psychiatric  disorder, 
persistent  psychological  and/or 
emotional  disturbances,  and  active 
clinical  treatment  under  an 
individualized  treatment  plan  that 
provides  for  minimally  necessary 
attributes  of  real  clinical  treatment.  This 
is  one  of  the  fundamental  points  of  the 
recent  Congressional  action  and  of  this 
hnal  rule. 

Another  comment  in  connection  with 
this  section  criticized  the  reference  to 
OCHAMPUS  authority  to  adopt 
additional  evaluation  standards 
consistent  with  the  criteria  set  forth  in 
the  rule.  The  complaint  was  that  this 
would  circumvent  the  rulemaking 
process.  Our  response  is  that  there  will 
be  no  circumvention  of  any  applicable 
requirement.  Whatever  detailed 
standards  and  procedures  emerge  as 
implementation  proceeds,  they  will  be 
consistent  with  the  basic  rights  and 
obligations  of  all  affected  parties,  as 
established  in  the  regulation. 

4.  Preauthorization  Requirement  for 
RTC  A  d miss  ions 

The  final  rule  (§  199.4(b](4](viii)) 
establishes  mandatory  preadmission 
authorization  for  all  RTC  admissions. 
The  rule  emphasizes  the  development  of 
a  diagnosis/treatment  plan  for  the 
patient  that  addresses  the  need  for  the 
admission,  the  possibility  of  services  at 
a  less  intensive  level  of  care,  a 
comprehensive  patient  assessment, 
specific  treatment  plans,  family 
involvement,  and  discharge  planning. 
The  reason  for  this  emphasis  is  to 
prevent  the  possibility  of  inpatient 
admissions  and  prolonged  stays  without 
significant  therapeutic  attention. 

We  hold  to  this  position,  but  we  have 
made  a  signiHcant  change  from  the 
interim  rule  with  respect  to  clarification 
of  our  expectations  regarding  the 
timetable  for  the  treatment  plan,  a 
matter  addressed  by  several 
commenters  on  the  interim  rule.  Under 
the  final  rule,  the  timetable  for 
development  of  the  plan  is  as  follows; 
Development  of  the  plan  must  have 
begun  at  the  time  of  admission;  a 
preliminary  plan  must  be  developed  in 


writing  within  24  hours  of  the  admission; 
and  a  master  plan  must  be  established 
within  ten  days  of  the  admission.  The 
timetable  for  a  master  plan  contained  in 
the  proposed  rule  was  seven  days.  We 
have  changed  it  to  ten  days  in  response 
to  a  comment  which  argued  that  the 
need  for  multidisciplinary  assessments 
and  interaction  in  the  development  of  an 
appropriate  individualized  treatment 
plan  required  the  additional  time. 

One  commenter  suggested  the 
inclusion  of  a  psychiatric  emergency 
exception  to  preadmission  authorization 
for  RTC  admissions.  It  is  our  experience 
in  connection  with  RTC  care  that  no 
such  exception  is  necessary. 

5.  Concurrent  Review  of  RTC  Care 

The  final  rule  (§  199.4(b)(4](ix)] 
restates  in  the  regulation  current 
practice  for  concurrent  reviews  of  RTC 
care. 

Several  commenters  noted  that  the 
rule  states  that  concurrent  review  will 
occur  no  less  frequently  than  every  30 
days  and  proposed  that  it  also  stipulate 
that  reviews  may  be  no  more  frequent 
than  every  30  days.  We  do  not  concur 
with  this  suggestion.  Our  statutory 
obligation  is  to  ensure  that  all  care 
provided  is  medically  necessary.  We  do 
not  believe  we  can  meet  this  obligation 
in  all  cases  by  limiting  reviews  to  every 
30  days  or  every  $12,000  (the 
approximate  cost  of  30  days  of  care  at 
the  RTC  payment  cap).  Thus,  when 
appropriate,  we  believe  authority  must 
be  preserved  to  conduct  concurrent 
reviews  more  frequently  than  every  30 
days. 

6.  Criteria  for  Determining  Medical  or 
Psychological  Necessity  for  Acute  Care 

The  Hnal  rule  (§  199.4(b)(6)(i))  restates 
currently  applicable  criteria  for 
determining  medical  or  psychological 
necessity  for  acute  inpatient  mental 
health  services.  The  criteria  focus  on  the 
severity  of  the  patient’s  condition  and 
the  intensity  of  the  treatment  needed. 

Several  commenters  suggested  that 
the  rule  not  refer  to  acute  inpatient 
services  as  following  a  "brief’  intensive 
treatment  model  on  the  grounds  that 
individual  needs  might  require 
something  longer  than  brief  treatment.  It 
is  our  response  that  in  view  of  the  day 
limits  enacted  by  Congress  and  of  the 
proper  care  model  for  acute  services, 
“brief’  is  an  accurate  and  appropriate 
component  of  the  general  treatment 
model.  Of  course,  in  any  given  case, 
there  is  sufficient  flexibility  to  address 
the  needs  of  the  patient. 

A  related  comment  argued  that  it  is 
inappropriate  for  DoD  to  describe  acute 
care  as  relating  to  stabilization  of  a  life 
threatening  or  severely  disabling 


condition.  It  is  our  view  that  it  is  part  of 
DoD’s  responsibility  to  promulgate 
reasonable  standards  of  medical 
necessity  and  that  the  standards 
established  in  the  Hnal  rule  are 
necessary,  appropriate  and  consistent 
with  sound  medical  practice. 

Another  comment  suggested  that  our 
reference  to  a  patient’s  need  for  “high 
dosage,  unusual  medication”  as  a 
criteria  for  an  acute  care  admission  be 
changed  to  “high  dosage,  intensive 
medication”  on  the  grounds  that  the 
focus  should  be  on  the  potential  for 
serious  side  effects,  regardless  of  how 
unusual  the  medication  involved  might 
be.  We  agree  with  this  suggestion  and 
have  revised  the  provision  accordingly. 

7,  Preauthorization  Requirements  for 
Acute  Mental  Health  Care 

The  final  rule  (§  199.4(b)(6)(iii)) 
establishes  the  general  requirement  for 
preadmission  authorization  for  all  non¬ 
emergency  acute  hospital  admissions  for 
mental  health  services.  As  in  the  interim 
rule,  emphasis  is  placed  on  the 
development  of  an  individual  diagnosis/ 
treatment  plan.  The  plan  must  address 
the  necessity  for  the  admission,  the 
needed  level  of  intensity  of  care,  a 
comprehensive  patient  assessment,  a 
specific  treatment  plan,  family 
involvement,  and  discharge  planning. 
The  importance  of  this  is  to  assure  that 
actions  and  plans  of  the  providers 
responsible  are  based  on  appropriate 
therapeutic  considerations. 

Responding  to  a  number  of  comments 
with  respect  to  the  interim  rule,  the  final 
rule  clarifies  the  timetable  for 
development  of  the  diagnosis/treatment 
plan.  Under  the  final  rule,  the  plan  must 
be  under  development  at  the  time  of 
admission,  a  preliminary  plan  must  be 
established  within  24  hours  of  the 
admission,  and  a  master  treatment  plan 
must  be  developed  within  five  days 
(rather  than  72  hours,  as  stated  in  the 
proposed  rule]  of  the  admission.  W'e 
have  also  significantly  changed  the 
interim  rule’s  provision  concerning  the 
timing  of  the  request  for  preadmission 
authorization  by  eliminating  the 
requirement  for  a  request  48  hours  in 
advance  of  the  proposed  non-emergency 
admission.  Under  the  final  rule,  the 
request  may  be  at  any  time  prior  to  the 
admission.  In  general,  the  decision 
regarding  preauthorization  will  be  made 
within  one  business  day  following 
receipt  of  the  request.  If  authorization  is 
granted  in  response  to  the  request,  even 
if  that  granting  takes  place  after  the 
admission,  the  effective  date  of  the 
preadmission  authorization  will  be  the 
date  the  request  was  received.  'Thus,  the 
authorization  will  apply  from  the  first 
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day  of  the  admission.  If.  however,  that 
request  is  denied  and  the  provider  has 
already  admitted  the  patient,  neither 
CHAMPUS  nor  the  patient  may  be  billed 
for  the  services  ren^red. 

In  emergency  cases,  preauthorization 
is  not  mandatory.  However,  notification 
of  the  admission  should  be  made  within 
24  hours  or.  in  the  case  of  a  holiday,  the 
next  business  day.  If  the  admission  was 
a  bona  fide  emergency,  the  effective 
date  of  the  preauthorization  will  be  the 
date  of  the  admission.  However,  if  it 
was  not  an  emergency  (but  the 
admission  can  be  authorized  as 
medically  w  psychologically  necessary), 
the  efi^ective  date  will  be  the  date  the 
request  was  received.  Under  the 
payment  reduction  provision,  discussed 
above,  days  of  care  prior  to  the  effective 
date  of  the  authorization  will  not  be 
reimbursed  (up  to  a  maximiun  payment 
reduction  of  five  days  of  services). 

One  commenter  criticized  the 
definition  of  "psychiatric  emerg>^ncy” 
included  in  the  proposed  rule  (proposed 
§  199.2(b))  on  the  grounds  that  it 
requires  that  a  psychiatric  evaluation 
prior  to  admission,  contrary  to 
prevailing  standards  which  require  an 
evaluation  within  24  hours  after 
admission.  This  comment  confuses  two 
separate  requirements.  An  evaluation 
within  24  hours  is  a  requirement  for  all 
admissions,  lot  purposes  of  initiating 
active  treatment  of  the  patient.  The 
evaluation  necessary  for  authorizing  an 
emergency  admission  is  much  difierent 
It  is  simply  to  ascertain  whether  an 
enmrgency  circumstance  exists.  Thus,  no 
diange  is  made  in  the  final  rule. 

Another  comment  concerning  the 
definition  of  psychiatric  emergency 
argued  that  harm  to  self  or  others  is  too 
narrow  a  standard.  We  disagree.  If  this 
circumstance  is  not  present^  based  on 
the  reasonable  medical  judgment  of  the 
responsible  provider,  then  we  believe 
there  is  no  emergency  that  requires  an 
acute  care  admission  prior  to  following 
the  simple  procedure  of  requesting 
preadmission  authorization. 

Another  comment  relating  to  the 
definition  of  "psychiatric  emergency” 
was  that  only  physicians,  not 
psychologists,  should  be  recognized  as 
competent  to  make  this  and  certain 
other  clinical  judgments.  We  believe  the 
provision  in  the  rule  that  accepts  the 
requirements  of  the  applicable  state  law 
on  this  matter  is  the  appropriate  DoD 
position  regarding  clinical  competence. 

Several  commenters  expressed 
concern  that  the  utilization  review 
contractor  is  not  available  around  the 
clock  to  consider  preadmission 
authorization  requests  and  that,  as  a 
result,  full  payment  might  be  denied.  It 
is  true  that  our  utilization  review 


contractors’  offices  are  not  staffed  seven 
days  a  week.  24  hours  a  day.  It  is  for  this 
reason  that  the  rule  makes  preadmission 
authorization  a|q)rovals  elective  the 
date  the  request  was  received,  nut  the 
date  it  was  approved.  Through 
telephone  facsimile  device  or  telephone 
recording  machine,  the  review 
contractor  will  provide  a  mechanism  for 
requests  to  be  received  around  the 
clock,  with  a  recevd  created  as  to  the 
date  and  time  of  the  request.  Thus,  as 
long  as  the  provider  maikes  the  request 
at  the  proper  time,  the  approval  will 
cover  the  initial  days  of  the  admission. 
Ibis  is  similar  to  the  process  now  in 
effect  under  the  CHAMPUS  peer  review 
organization  program. 

Several  commenters  raised  concerns 
regarding  the  applicability  of 
preadmission  authorization 
requirements  in  cases  in  which 
CHAMPUS  is  the  second  payer,  the 
concern  relating  to  the  bunlen  of 
potentially  requiring  authorizations  from 
more  than  one  payer.  We  have  made  no 
change  for  two  reasons.  First,  the 
statutory  requirement  is  applicable  to 
every’  case  in  which  CHAMPUS 
payment  is  sought,  regardless  of 
whether  it  is  on  a  first  payer  or  second 
payer  basis.  Second,  we  believe  the 
requirement  is  not  a  significant  burden. 

Another  comment  suggested  that  the 
rule  require  written  confirmation  by  the 
utilization  review  contractor  of  the 
preadmission  authorization  decision. 

We  agree  and  have  revised 
§§  199.4(b)(4)(viii){D)  and 
199.4(b)(6](iii)(D)  accordingly. 

Another  comment  proposed  that  the 
timetable  for  developing  a  master 
treatment  plan  be  extended  from  72 
hours  to  five  days.  We  believe  this  is  a 
good  suggestion.  There  is  an  important 
need  for  the  providers  to  proceed 
expeditiously  with  development  of  a 
treatment  plan.  Five  days  appears 
consistent  with  this  need.  We,  therefore, 
have  made  this  change. 

Several  commenters  suggested  that 
the  general  standard  for  deciding  on 
preauthorization  requests  should  be 
changed  from  one  business  day  after 
receipt  of  the  request  of  the  same  day  of 
the  request.  Our  response  is  that 
although  same  day  responses  are  often 
possible,  some  requests  require 
additional  analysis  and  consideration. 
Because  of  this,  we  do  not  think  it 
practicable  to  commit  ourselves  to 
same-day  decisions. 

8.  Concurrent  Review  of  Acute  Care 

The  final  rule  (§  199.4(b)(6)(iv)) 
restates  in  the  regulation  current 
practice  for  concurrent  review  of  acute 
care. 


Several  commenters  suggest  that  we 
establish  a  standard  timeframe  fw 
issuing  decisions  on  concurrent  review. 
We  agree.  We  added  to  the  rule  the 
general  standard  that  decisions  will  be 
issued  within  one  business  day  after  the 
reidew.  This,  of  course,  assumes  that  all 
necessary  documentation  has  been 
received  by  the  reviewer. 

9.  Limitations  on  Liability 

The  final  rule  (S§  199.4(h)(5)(vi)  and 
199.6(a)(6))  reinforces  current  regulatory 
requirements  (applicable  to  both 
institutional  and  individual  providers) 
regarding  limitations  on  liability  for 
services  excluded  because  they  were 
not  medically  or  psychologically 
necessary.  The  current  regulation 
provides  that  potentially  excludable 
services  may  be  reimbursed  if  the 
provider  could  not  reasonably  have 
known  of  the  exclusion.  The  final  rule 
makes  it  explicit  that  this  possibility  will 
not  be  available  to  any  provider  who 
fails  to  follow  available  preadmission 
authorization  procedures  that  would 
have  provided  the  definitive  answer. 
Also,  the  final  rule  would  make  it  an 
explicit  requirement  for  providers  to 
adhere  to  CHAMPUS  rules  which 
disallow  billing  the  patient  for  excluded 
services  unless  the  patient  (1) 
specifically  understood  that  the  services 
would  likely  not  be  covered  and  (2) 
agreed  to  pay. 

Some  commenters  expressed  concern 
about  the  effect  of  these  provisions. 
Clarification  of  several  points  might  be 
useful.  First,  the  relevance  of  these  two 
new  provisions  can  only  be  understood 
in  the  conjunction  with  current  section 
199.4(b)  of  the  CHAMPUS  regulation, 
which  establishes  the  limitation  on 
liability  rules.  Among  these  existing 
rules  is  that  neither  providers  nor 
beneficiaries  will  be  financially  liable 
for  ser\’ices  excludable  as  not  medically 
necessary  if  the  provider  or  beneficiary 
did  not  know  and  could  not  reasonably 
have  been  expected  to  know  that  the 
services  were  excludable.  In  the  case  of 
beneficiaries,  one  application  of  this  rule 
is  that  beneficiaries  are  not  liable  unless 
they  knowingly  agree  to  accept  financial 
responsibility  for  services  that  are 
excluded  from  CHAMPUS  payment  As 
part  of  the  CHAMPUS  peer  review 
organization  program,  Uiese  rules  have 
been  in  place  for  most  CHAMPUS 
services,  but  until  now,  not  for  most 
mental  health  services. 

The  second  point  of  clarification  is 
that  §  199.4(a)(12)(i)  of  this  final  rule, 
discussed  above,  make  the  limitation  on 
liability  rules  and  other  procedures  of  * 
Ihe  CHAMPUS  peer  review  organization 
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program  applicable  to  mental  health 
services. 

The  thud  point  of  clarification  is  that 
the  new  8f  199.4(hHS)(vi)  and  199.6(a)(6| 
apply  to  all  CHAMPUS  services.  Their 
purpose  and  effect  is  to  reinforce  the 
current  limitation  on  liability  rules.  The 
first  of  these  provisions  simply  provides 
that  a  provider  will  not  be  able  to  claim 
that  it  did  not  know  and  could  not 
reasonably  have  been  expected  to  know 
that  a  particular  admission  would  have 
been  determined  to  be  not  medically 
necessary  if  the  provider  failed  to  follow 
preadmission  authorization  (or 
concurrent  review)  procedures  that 
would  have  given  the  answer.  The 
second  of  these  new  provisions  simply 
restates  in  the  section  of  the  CHAMPUS 
regulation  relating  to  general 
requirements  applicable  to  authorized 
providers  that  providers  must  comply 
with  applicable  limitation  on  liability 
requirements. 

10.  Otiter  Matters 

Without  reference  to  any  specific 
provision  of  the  proposed  rule,  several 
commenters  suggested  that  DoD  should 
establish  rules  to  prevent  conflicts  of 
interest  or  inappropriate  decisions  by 
the  peer  reviewers  conducting  the 
utilization  reviews.  We  believe  we  have 
addressed  this  above  in  the  discussion 
of  appeal  procedures.  In  addition,  all 
reviews  are  conducted  pursuant  to 
contractual  arrangements  between  DoD 
and  the  peer  review  entity.  Mechanisms 
exist  for  DoD  to  correct  any  possible 
problems  regarding  objectivity  of  the 
peer  review  contractor  Any  person  who 
has  information  supporting  any 
allegation  of  impropriety  in  the  review 
process  should  notify  the  Director. 
OCHAMPUS. 

D.  Rulemaking  Procedures 

Executive  Order  12291  requires  that  a 
regulatory  impact  analysis  be  performed 
on  any  major  rule.  A  "major  rule"  is 
defin^  as  one  which  would  result  in  an 
annual  effect  on  the  national  economy 
of  $100  million  or  more  or  have  other 
substantial  impacts.  Section  e0S(b)  of 
the  Regulatory  Flexibility  Act  requires 
that  each  fed^al  agency  prepare,  and 
make  available  for  public  comment,  a 
regulatory  flexibility  analysis  when  the 
agency  issues  a  regulation  which  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

This  final  rule  is  not  a  major  rule 
under  Executive  Order  12291.  Also,  we 
certify  that  this  final  rule  will  not 
significantly  affect  a  substantial  number 
of  small  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act 

In  addition,  this  final  ^e  would  not 
impose  information  collection 


requirements.  Therefore,  it  does  not 
need  to  be  reviewed  by  the  Executive 
Office  of  Management  and  Budget  under 
authority  of  the  Paperwork  Redwtion 
Act  of  IMO  (44  U.S.C.  3S01-3S11). 

(n  accord^oe  with  usual  CHAMPUS 
procedures,  this  final  rule  has  been 
approved  by  the  Departments  of  Health 
and  Human  Services  and 
Transportation. 

(ist  of  Subjects  in  32  CFR  Part  199 

Claims,  Handicapped.  Health 
insurance.  Military  personnel 
Accordingly,  32  CFR  part  199  is 
amended  as  follows: 

PART  199— (AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  10  US.a  1079, 1088,  5  U.S.C.  301. 

2.  Section  199.2  (b)  is  amended  by 
adding  a  definition  for  "psychiatric 
emergency"  in  alphabetical  order  as 
follows: 

§199.2  Definitions. 


Psychiatric  emergency,  A  psychiatric 
inpatient  admission  is  an  emergency 
when,  based  on  a  psychiatric  evaluation 
performed  by  a  physician  (or  other 
qualified  mental  health  care 
professional  with  hospital  admission 
authority),  the  patient  is  at  immediate 
risk  of  serious  harm  to  self  or  others  as  a 
result  of  a  mental  disorder  and  requires 
immediate  continuous  skilled 
observation  at  the  acute  level  of  care. 

•  •  •  *  « 

3.  Section  199.4  is  amended  by 
redesignating  the  current  paragraph 

(a) (12)  as  (a](13);  by  adding  a  new 
paragraph  (a)(12);  by  adding  new 
paragraphs  (b)(4)(vii],  {b)(4)(viii).  and 

(b) (4)(ix);  by  redesignating  paragraphs 
(b)(6)  as  paragraph  (b)(7);  by 
redesignating  paragraph  (b][S](ix) 
introductoiy  text  as  paragraph  (b)(6) 
introductory  text;  by  removing 
paragraphs  (bK5)(ix)  (A)  and  (B);  by 
adding  new  paragraphs  (b)(6)(i)  through 
(ivh  and  by  adding  a  new  paragraph 
(h)(5Kvi),  as  follows: 

§  199.4  Basic  program  benefits. 

(a)  •  *  • 

(12)  Utilization  review,  quality 
assuranxx  and  preauthorization  for 
inpatient  mental  health  services— {\]  In 
general.  The  Director.  OCHAMPUS 
shall  provide,  either  directly  or  through 
contract,  a  program  of  utilization  and 
quality  review  for  all  mental  health  care 
services.  Among  other  things,  this 
program  shaH  include  mandatory 
preadmission  authorization  before 


nonemergency  inpatient  mental  health 
services  may  be  provided  and 
mandatory  approval  of  continuation  of 
inpatient  services  within  72  hours  of 
emergency  admissions,  litis  program 
shall  also  include  requirements  for  other 
pretreatment  authorization  procedures, 
concurrent  review  of  continuing 
inpatient  and  outpatient  care, 
retrospective  review,  and  other  such 
procedures  as  determined  appropriate 
by  the  Director,  OCHAMPUSL  The 
provisions  of  paragraph  (h)  of  this 
section  and  §  199.15(0  shall  apply  to  this 
program.  The  Director.  OCHAMPUS. 
shall  establish,  pursuant  to  that 
§  199.15(f).  proc^ures  substantially 
comparable  to  requirements  of 
paragraph  (h)  of  this  section  and 
§  199.15.  If  the  utilization  and  quality 
review  program  for  mental  health  care 
services  is  provided  by  contract,  the 
contractorfs)  need  not  be  the  same 
contractor{s)  as  are  engaged  under 
§  199.15  in  connection  with  the  review  of 
other  services. 

(ii)  Preadmission  authorization.  (A) 
This  section  generally  requires 
preadmission  authorization  for  all 
nonemergency  inpatient  mental  health 
services  and  prompt  continued  stay 
authorization  after  emeigency 
admissions.  Institutional  services  for 
which  payment  would  otherwise  be 
authorized,  but  which  were  provided 
without  compliance  with  preadmission 
authorization  requirements,  do  not 
qualify  for  the  same  payment  that  would 
be  provided  if  the  preadmission 
requirements  had  been  met 

(B)  In  cases  of  noncompliance  with 
preadmission  authorization 
requirements,  institutional  payment  will 
be  reduced  by  the  amount  attributable 
to  the  days  of  services  without  the 
appropriate  certification  up  to  a 
maximum  of  five  days  of  services.  In 
cases  in  which  payment  is  determined 
on  a  prospectively  set  per-dischaige 
basis  (such  as  the  DRG-based  payment 
system),  the  reduction  shall  be  $500  for 
each  day  of  services  provided  without 
the  appropriate  preauthorization,  up  to  a 
maximum  of  five  days  of  services. 

(C)  For  puiposes  of  paragraph 
(a)(12)(iiKB)  of  this  section,  a  day  of 
services  without  the  appropriate 
preauthorization  is  any  day  of  services 
provided  prior  to: 

(7)  the  receipt  of  an  authorization;  or 

(2)  the  effective  date  of  an 
authorization  subsequently  received. 

(D)  Services  for  which  payment  is 
disallowed  under  paragraph 
(a)(12)(ii)(B)  of  this  section  may  not  be 
billed  to  the  patient  (or  the  patient’s 
family). 
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(b)  *  *  * 

(4)  *  *  * 

(vii)  Criteria  for  determining  medical 
or  psychological  necessity.  In 
determining  the  medical  or 
psychological  necessity  of  services  and 
supplies  provided  by  RTCs.  the 
evaluation  conducted  by  the  Director. 
OCHAMPUS  (or  designee)  shall 
consider  the  appropriate  level  of  care 
for  the  patient,  the  intensity  of  services 
required  by  the  patient,  and  the 
availability  of  that  care.  In  addition  to 
the  criteria  set  forth  in  this  paragraph 
(b)(4)  of  this  section,  additional 
evaluation  standards,  consistent  with 
such  criteria,  may  be  adopted  by  the 
Director.  OCHAMPUS  (or  designee). 
RTC  services  and  supplies  shall  not  be 
considered  medically  or  psychologically 
necessary  imless,  at  a  minimum,  all  the 
following  criteria  are  clinically 
determined  in  the  evaluation  to  be  fully 
met: 

(A)  Patient  has  a  diagnosable 
psychiatric  disorder. 

(B)  Patient  exhibits  patterns  of 
disruptive  behavior  with  evidence  of 
disturbances  in  family  functioning  or 
social  relationships  and  persistent 
psychological  and/or  emotional 
disturbances. 

(C)  RTC  services  involve  active 
clinical  treatment  under  an 
individualized  treatment  plan  that 
provides  for 

(1)  SpeciHc  level  of  care,  and 
measurable  goals/objectives  relevant  to 
each  of  the  problems  identified; 

(2)  Skilled  interventions  by  qualiBed 
mental  health  professionals  to  assist  the 
patient  and/or  family; 

(3)  Time  frames  for  achieving 
proposed  outcomes;  and 

(4)  Evaluation  of  treatment  progress  to 
include  timely  reviews  and  updates  as 
appropriate  of  the  patient’s  treatment 
plan  that  reflects  alterations  in  the 
treatment  regimen,  the  measurable 
goals/objectives,  and  the  level  of  care 
required  for  each  of  the  patient's 
problems,  and  explanations  of  any 
failure  to  achieve  the  treatment  goals/ 
objectives. 

(D)  Unless  therapeutically 
contraindicated,  the  family  and/or 
guardian  must  actively  participate  in  the 
continuing  care  of  the  patient  either 
through  direct  involvement  at  the 
facility  or  geographically  distant  family 
therapy.  (In  the  latter  case,  the 
treatment  center  must  document  that 
there  has  been  collaboration  with  the 
family  and/ or  guardian  in  all  reviews.) 

(viii)  Preauthorization  requirement. 

(A)  All  admissions  to  RTC  care  are 
elective  and  must  be  certified  as 
medically/psychologically  necessary 
prior  to  admission.  'The  criteria  for 


preauthorization  shall  be  those  set  forth 
in  paragraph  (b)(4)(vii)  of  this  section.  In 
applying  those  criteria  in  the  context  of 
preadmission  authorization  review, 
special  emphasis  is  placed  on  the 
development  of  a  specific  diagnosis/ 
treatment  plan,  consistent  with  those 
criteria  and  reasonably  expected  to  be 
effective,  for  that  individual  patient. 

(B)  The  timetable  for  development  of 
the  individualized  treatment  plan  shall 
be  as  follows: 

[1]  The  plan  must  be  under 
development  at  the  time  of  the 
admission. 

[2]  A  preliminary  treatment  plan  must 
be  established  within  24  hours  of  the 
admission. 

(J)  A  master  treatment  plan  must  be 
established  within  ten  calendar  days  of 
the  admission. 

(C)  The  elements  of  the  individualized 
treatment  plan  must  include: 

(i)  The  diagnostic  evaluation  that 
establishes  the  necessity  for  the 
admission; 

{2]  An  assessment  regarding  the 
inappropriateness  of  services  at  a  less 
intensive  level  of  care; 

(J)  A  comprehensive,  biopsychosocial 
assessment  and  diagnostic  formulation; 

(4)  A  specific  individualized  treatment 
plan  that  integrates  measurable  goals/ 
objectives  and  their  required  level  of 
care  for  each  of  the  patient’s  problems 
that  are  a  focus  of  treatment; 

(5)  A  specific  plan  for  involvement  of 
family  members,  unless  therapeutically  ' 
contraindicated;  and 

(d)  A  discharge  plan,  including  an 
objective  of  referring  the  patient  to 
further  services,  if  needed,  at  less 
intensive  levels  of  care  within  the 
beneBt  limited  period. 

(D)  Preauthorization  requests  should 
be  made  not  less  than  two  business 
days  prior  to  the  planned  admission.  In 
general,  the  decision  regarding 
preauthorization  shall  be  made  within 
one  business  day  of  receipt  of  a  request 
for  preauthorization,  and  shall  be 
followed  with  written  confirmation. 
Preauthorizations  are  valid  for  90  days. 

(ix)  Concurrent  review.  Concurrent 
review  of  the  necessity  for  continued 
stay  will  be  conducted  no  less 
frequently  than  every  30  days.  The 
criteria  for  concurrent  review  shall  be 
those  set  forth  in  paragraph  (b)(4)(vii)  of 
this  section.  In  applying  those  criteria  in 
the  context  of  concurrent  review,  special 
emphasis  is  placed  on  evaluating  the 
progress  being  made  in  the  active 
individualized  clinical  treatment  being 
provided  and  on  developing  appropriate 
discharge  plans. 

***** 

(6)  *  *  * 


(i)  Criteria  for  determining  medical  or 
psychological  necessity.  In  determining 
the  medical  or  psychological  necessity 
of  acute  inpatient  mental  health 
services,  the  evaluation  conducted  by 
the  Director.  OCHAMPUS  (or  designee) 
shall  consider  the  appropriate  level  of 
care  for  the  patient,  the  intensity  of 
ser\'ices  required  by  the  patient,  and  the 
availability  of  that  care.  The  purpose  of 
such  acute  inpatient  care  is  to  stabilize  a 
life-threatening  or  severely  disabling 
condition  within  the  context  of  a  brief, 
intensive  model  of  inpatient  care  in 
order  to  permit  management  of  the 
patient’s  condition  at  a  less  intensive 
level  of  care.  Such  care  is  appropriate 
only  if  the  patient  requires  services  of 
an  intensity  and  nature  that  are 
generally  recognized  as  being  effectively 
and  safely  provided  only  in  an  acute 
inpatient  hospital  setting.  In  addition  to 
the  criteria  set  forth  in  this  paragraph 
(b)(6)  of  this  section,  additional 
evaluation  standards,  consistent  with 
such  criteria,  may  be  adopted  by  the 
Director,  OCHAMPUS  (or  designee). 
Acute  inpatient  care  shall  not  be 
considered  necessary  unless  the  patient 
needs  to  be  observed  and  assessed  on  a 
24-hour  basis  by  skilled  nursing  staff, 
and/or  requires  continued  intervention 
by  a  multidisciplinary  treatment  team; 
and  in  addition,  at  least  one  of  the 
following  criteria  is  determined  to  be 
met: 

(A)  Patient  poses  a  serious  risk  of 
harm  to  self  and/or  others. 

(B)  Patient  is  in  need  of  high  dosage, 
intensive  medication  or  somatic  and/or 
psychological  treatment,  with 
potentially  serious  side  effects. 

(C)  Patient  has  acute  disturbances  of 
mood,  behavior,  or  thinking. 

(ii)  Emergency  admissions.  Admission 
to  an  acute  inpatient  hospital  setting 
may  be  on  an  emergency  or  on  a  non¬ 
emergency  basis.  In  order  for  an 
admission  to  qualify  as  an  emergency, 
the  following  criteria,  in  addition  to 
those  in  paragraph  (b)(6)(i)  of  this 
section,  must  be  met: 

(A)  The  patient  must  be  at  immediate 
risk  of  serious  harm  to  self  and  or  others 
based  on  a  psychiatric  evaluation 
performed  by  a  physician  (or  other 
qualified  mental  health  professional 
with  hospital  admission  authority);  and 

(B)  The  patient  requires  immediate 
continuous  skilled  observation  and 
treatment  at  the  acute  psychiatric  level 
of  care. 

(iii)  Preauthorization  requirements. 

(A)  All  non-emergency  admissions  to  an 
acute  inpatient  hospital  level  of  care 
must  be  authorized  prior  to  the 
admission.  The  criteria  for 
preauthorization  shall  be  those  set  forth 


Federal  Better  /  Vol.  56.  No.  202  /  Friday.  October  18.  1991  7  Rules  and  Regulations 


in  paragraph  (b)(6Ki)  of  this  section.  In 
applying  those  criteria  in  the  context  of 
preauthorizatioa  review,  special 
emphasis  is  placed  on  the  development 
of  a  specific  individualized  treatment 
plan,  consistent  with  those  criteria  and 
reasonably  expected  to  be  effective,  for 
that  individual  patient 

(B)  The  timetable  for  development  of 
the  individualized  treatment  plan  shall 
be  as  follows: 

(/}The  development  of  the  plan  must 
begin  immediately  upon  admi^ion. 

(2}  A  preliminary  treatment  plan  must 
be  established  widiin  24  hours  of  the 
admission. 

(J)  A  master  h^atment  plan  must  be 
established  within  five  calendar  days  of 
the  admission. 

(C)  The  elements  of  the  individualized 
treatment  plan  nrast  include: 

(t)  The  ^agnostic  evaluation  diat 
estabtishes  6%  necessity  for  the 
admission; 

(21  An  assessment  regarding  the 
inappropriateness  of  services  at  a  less 
intensive  level  of  care; 

(J)  A  comprehensive  biopsychosocial 
assessment  and  diagnostic  fonnuiation: 

(4)  A  speciHc  individualized  treatment 
plan  that  inte^tes  measurable  goals/ 
objectives  and  their  required  level  of 
care  for  each  of  the  patient's  problems 
that  are  a  focus  of  treatment 

(5)  A  specific  plan  for  involvement  of 
family  members,  unless  therapeutically 
contraindicated:  and 

(tf)  A  discharge  plan,  including  an 
objective  of  referring  the  patient  to 
further  services,  if  needed,  at  less 
intensive  levels  of  care  within  the 
benefit  limit  period. 

(O)  The  request  for  preauthorization 
must  be  received  by  the  reviewer 
designated  by  the  Director,  OCHAMPUS 
prior  to  the  planned  admission.  In 
general  the  decision  regarding 
preauthorization  shall  made  within 
one  business  day  of  recefot  of  a  request 
for  preauthorization,  and  shall  be 
followed  with  written  confirmation.  In 
the  case  of  an  authorization  issued  after 
an  admission  resulting  from  approval  of 
a  request  made  prior  to  the  admission, 
the  effective  date  of  the  certification 
shall  be  the  date  of  the  receipt  of  the 
request  However,  if  the  request  on 
which  the  approved  authorization  is 
based  was  made  after  the  admission 
(and  the  case  was  not  an  emergency 
adiaissionj.  the  effective  date  of  the 
authorization  shall  be  the  date  of 
approval 

(E)  Authorization  prior  to  admission  is 
not  required  in  the  case  of  a  psychiatric 
emergency  requiring  an  inpatient  acute 
level  of  care,  but  authorization  for  a 
continuation  of  services  must  be 
obtained  promptly.  Admissions  resulting 


from  a  bona  fide  psychiatric  emergency 
should  be  reported  within  24  hours  of 
the  admission  or  the  next  business  day 
after  the  admission,  but  must  be 
reported  to  the  Director,  OCHAMPUS  or 
a  designee,  within  72  hours  of  the 
admission.  In  the  case  of  an  emergency 
admission  authorization  resulting  fiom 
approval  of  a  request  made  withhi  72 
hours  of  the  admission,  the  effective 
date  of  the  authorization  shall  be  the 
date  of  the  admission.  However,  if  it  is 
determined  that  the  case  was  not  a  bona 
fide  psychiatric  emergency  admission 
(but  the  admission  can  be  authorized  as 
medically  or  psychologically  necessary), 
the  effective  date  of  the  authorization 
shall  be  the  date  of  the  receipt  of  the 
request 

(iv)  Concurrent  review.  Concurrent 
review  of  die  necessity  for  continued 
stay  will  be  conducted.  The  criteria  for 
concurrent  review  shall  be  those  set 
forth  in  paragraph  (bK6)(>)  of  1^ 
section.  In  applying  those  criteria  in  die 
context  of  concurrent  review,  special 
emphasis  is  placed  on  evaluating  the 
progress  being  made  in  the  active 
clinical  treatment  being  provided  and  on 
developing/refining  appropriate 
discharge  plans.  In  general  the  decision 
regarding  concurrent  review  shall  be 
made  within  one  business  day  of  the 
review,  and  shall  be  followed  with 
written  confiimation. 
***** 

(h)  •  •  * 

(5) - 

(vi)  Preadmission  authorization  was 
available  but  not  requested,  or 
concurrent  review  requirements  were 
not  followed. 


§199^  (Amended] 

4.  Section  199.0  is  amended  by 
redesignating  paragraphs  (a)(6)  through 
(a)(9)  as  paragraphs  (a)(7)  through 
(a)(10)  respectively,  ai^  by  adding  a 
new  paragraph  (aK6).  as  follows: 

§  199.6  Authorized  providers. 
***** 

(а)  •  *  • 

(б)  Exclusion  of  beneficiary  liability. 
In  connecticHi  with  certain  utilization 
review,  quality  assurance  and 
preauthorization  requirements  of  section 
199.4  of  this  part  providers  may  not  hold 
patients  liable  for  payment  for  certain 
services  for  which  CHAMPUS  payment 
is  disallowed.  Witii  respect  to  such 
services,  providers  may  not  seek 
payment  from  the  patient  or  the 
patient's  family.  Any  such  effort  to  seek 
payment  is  a  basis  for  termination  of  the 
provider's  authorized  status. 


Dated:  October  10, 1991. 

L.M.  Byouoi. 

Alternate  Federal  Raster  Liaison  Officer. 
Depaiiment  of  Defense. 

(FR  Doc.  91-24866  Filed  10-17-91;  8:4S  amj 
BILUNQ  CODE  M10-01.«i 


EN  VffiOMMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

[CT3-1-5236:  A-1-FRL-4O10-1] 

Approval  and  PromulgaUon  of  Air 
Quality  tmptemantaWon  Plans; 
Connecdcut;  Revised  Reguladons 
Controlling  Voladle  Organic 
Compound  Emissions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Rule. 


SUMMASV:  EPA  is  aj^roving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  State  of  Connecticut. 
These  revisions  consist  of  revised 
volatile  organic  compound  (VOC) 
emission  regulations  applicable  in  the 
entire  State  of  Connecticut  'Ihe 
intended  effect  of  this  action  is  to 
approve  Connecticut's  revised  VOC 
relations  to  correct  deficiencies  of 
Connecticut's  Ozone  Attainment  Plan. 
This  action  is  being  taken  under  section 
110  and  part  D  of  the  Clean  Air  Act 
EFFECT]!^  date:  This  rule  will  become 
effective  on  November  10. 1991. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection,  by  appointment 
during  normal  business  hours  at  the  Air. 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Ihotection 
Agency.  Region  I  One  Congress  Street 
10th  Floor.  Boston.  MA:  PuUc 
Information  Reference  Unit  U.S. 
Environmental  Protection  Agency.  401 M 
Street  SW..  Washington.  DC;  and  the 
Bureau  of  Air  Management  Department 
of  Environmental  Protection.  State 
Office  Building,  165  Capitol  Avenue. 
Hartford.  CT  06106. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Judge,  (617)  565-3248;  FTS 
835-0248. 

SUPPLEMENTARY  INFORMATION:  On  May 

1&  1990  (55  FR  20614),  EPA  published  a 
Notice  of  Proposed  Rulemaking  (NPR) 
for  the  State  of  Connecticut  The  NPR 
proposed  approval  of  revised  volatile 
organic  compoimd  (VOC)  emission 
regulations  in  section  22a-174-20  of 
Connecticut's  Regulations  for  the 
Abatement  of  Air  Pollution.  The  formal 
SIP  revision  was  submitted  by  the 
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Connecticut  Department  of 
Environmental  Protection  (DEP)  on 
November  9, 1989  and  a  revision  to  that 
request  was  submitted  on  September  12. 
1991. 

Background 

On  May  25. 1988.  EPA  sent  a  letter  to 
William  A.  O’Neill,  then  Governor  of 
Connecticut,  pursuant  to  section 
110(a)(2)(H)  of  the  preamended  Clean 
Air  Act  notifying  him  that  the 
Connecticut  SIP  was  substantially 
inadequate  to  achieve  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone  in  the  entire  State.  EPA 
requested  the  State  to  respond  to  the  SIP 
call  in  two  phases — the  first  in  the  near 
future  and  the  second  following  EPA’s 
issuance  of  a  final  policy  on  how  the 
States  should  correct  their  SIPs.  The 
first  phase  of  the  response  to  the  SIP  call 
was  meant  to  consist  of  (1)  correcting 
identified  deficiencies  in  the  existing 
SIP's  VOC  regulations,  (2)  adopting 
VOC  regulations  previously  required  or 
committed  to  but  never  adopted,  and  (3) 
updating  the  area's  base  year  emissions 
inventory. 

On  June  16, 1988,  EPA  sent  a  letter  to 
the  Director  of  Connecticut’s  Air 
Compliance  Unit  outlining  the 
corrections  that  needed  to  be  made  to 
Connecticut’s  existing  VOC  regulations 
to  eliminate  the  identified  deficiencies 
and  inconsistencies  in  the  regulations  as 
compared  to  EPA  national  guidance. 
Therefore,  the  corrections  were 
necessary  to  make  Connecticut’s  SIP 
consistent  with  EPA  guidance.  The 
revised  VOC  regulations  submitted  by 
Connecticut  on  November  9, 1989  and 
September  12, 1991,  are  in  response  to 
EPA’s  May  25  and  June  16, 1988,  letters. 

On  May  18, 1990,  EPA  proposed 
approval  of  this  revision.  EPA  based  this 
approval  on  a  determination  that  the 
submittal  addressed  the  deficiencies 
identified  in  the  SIP  call.  On  November 
15, 1990,  the  Clean  Air  Act  Amendments 
of  1990  were  enacted.  (Pub.  L.  101-549, 
104  Stat.  2399,  codified  at  42  U.S.C. 
7401-7671q).  In  section  182(a)(2)(A)  of 
the  amended  Act,  Congress  codified  the 
requirement  that  States  revise  their  SIPs 
for  ozone  nonattainment  areas  so  that 
they  conform  with  EPA’s  preamendment 
guidance.  However,  EPA  is  not 
addressing  today  whether  this  action 
meets  the  requirements  of  section 
182(a)(2)(A).*  EPA  is  taking  final  action 


'  EPA  will  take  action  on  whether  thia  submittal 
meets  the  requirements  of  the  RACT  fix-up 
provision  wiftin  the  timeframe  specified  in  110(k) 
(1)  and  (2). 


because  this  action  is  consistent  with 
the  guidance  that  existed  at  the  time  of 
the  proposal,  and  because  it  will 
strengthen  the  existing  SIP. 

Content  of  Revised  Regulations 

The  Connecticut  DEP  made  the 
following  changes  to  the  VOC 
regulations  in  section  22a-174-20; 

The  applicability  levels  of 
Connecticut’s  “bulk  gasoline  terminal’’ 
regulation  and  "bulk  gasoline  plant’’ 
regulation,  which  are  subdivisions  22a- 
174-20  (b)(1)  and  (b)(4),  respectively, 
were  changed  such  that  they  are  now 
based  on  a  30-day  rolling  average.  The 
“bulk  terminal"  regulation  now  states 
that  once  a  loading  rack  exceeds  the 
applicability  cutoff  of  10,000  gallons  per 
day,  it  will  always  be  subject  to  the  80 
milligrams  per  liter  of  liquid  loaded 
emission  limitation.  Correspondingly, 
the  “bulk  plant"  regulation  now  states 
that  once  a  loading  rack  exceeds  4000 
gallons  per  day,  it  will  always  be 
subject  to  at  least  the  requirements 
covering  bulk  plants. 

2.  The  applicability  level  of 
Cormecticut’s  “service  stations — Stage 
I”  regulation  (subdivisions  22a-174-20 
(b)(5)  and  (b)(6))  was  changed  such  that 
it  is  based  on  a  30-day  rolling  average 
and  now  states  that  once  a  service 
station’s  throughput  exceeds  10,000 
gallons/month,  the  requirements  of  the 
regulations  will  always  apply. 

3.  The  applicability  of  the  surface 
coating  regulations  for  can,  coil,  fabric 
and  vinyl,  metal  furniture,  paper  and 
wire  coating  (subsections  22a-174-20(m) 
through  22a-174-20(r)  inclusive)  was 
changed  such  that  facilities  are  now 
subject  to  the  emission  limitations  if 
facility-wide  emissions  fi'om  surface 
coating  operations  exceed  15  pounds 
VOC  per  day  actual  emissions.  Further, 
these  regulations  state  that  once  the 
applicable  cuto^  is  exceeded  by  a 
facility,  it  will  always  be  subject  to  the 
applicable  emission  limitations  of  the 
regulation. 

4.  The  applicability  of  the 
miscellaneous  metal  parts  and  products 
coating  regulation  (subsection  22a-174- 
20(s))  was  changed  such  that  facilities 
are  now  subject  to  the  emission 
limitations  if  facility-wide  emissions 
from  surface  coating  operations  exceed 
15  pounds  VOC  per  day  actual 
emissions.  However,  the  regulation 
allows  facilities  to  be  exempt  provided 
they  agree  to  a  restriction  limiting  their 
VOC  emissions  to  1,666  pounds  per 
month  and  have  never  exceeded  this 
amount  since  January  1, 1987.  These 
restrictions  on  emissions  will  limit 
potential  VOC  emissions  from  a  source 
to  less  than  10  tons  per  year  (TPY) 


which  is  consistent  with  the  allowable 
applicability  level  in  EPA’s  May  25, 1988 
guidance  document  entitled  “Issues 
Relating  to  VOC  Regulation  Outpoints, 
Deficiencies,  and  Deviations."  Further, 
these  regulations  state  that  once  the 
applicable  cutoff  is  exceeded  by  a 
facility,  it  will  always  be  subject  to  the 
applicable  emission  limitations  of  the 
regulation. 

5.  The  applicability  of  Connecticut's 
pharmaceutical  regulation  (subsection 
22a-174-20(t))  was  changed  such  that 
the  regulation  is  applicable  to  any  piece 
of  equipment  that  has  potential 
emissions  exceeding  15  pounds  VOC  per 
day. 

6.  The  applicability  of  Connecticut’s 
graphic  arts  regulation  (subsection  22a- 
174-20(v))  was  changed  such  that  the 
regulation  is  applicable  to  any  printing 
line  that  has  actual  VOC  emissions 
exceeding  40  pounds  per  day  or  any 
facility  which  has  potential  facility-wide 
emissions  of  100  tons  per  year  (TPY)  or 
greater.  Further,  the  regulation  now 
states  that  once  a  source  is  subject  to 
the  applicable  emission  limitations,  it 
will  always  be  subject. 

7.  Connecticut’s  100  TPY  non-CTG 
source  regulation  (subsection  22a-174- 
20(ee))  was  changed  such  that  it  more 
clearly  defines  which  facilities  are 
subject  to  the  regulation. 

8.  The  emission  limitations  in  all  the 
surface  coating  regulations  (subsections 
22a-174-20(m)  throuqh  20(s)  inclusive) 
were  changed  such  that  they  are  all  now 
in  terms  of  “pounds  of  VOC  per  gallon 
of  coating  minus  water  and  exempt 
solvents.” 

9.  The  surface  coating  regulations  and 
the  graphic  arts  regulation  (subsections 
22a-174-20  (m)  through  (s)  inclusive  and 
20(v),  respectively)  were  revised  such 
that  the  applicable  emission  limitation 
of  the  regulations  must  be  met  for  every 
coating  being  utilized  by  the  facility. 

10.  A  calculation  procedure  was 
added  to  subsection  22a-174-20(bb) 
which  allows  the  calculation  of  the 
allowable  emissions  for  surface  coating 
sources  using  the  applicable  emission 
limit  in  terms  of  “pounds  of  VOC  per 
gallon  of  solids”  for  use  in  equivalence 
calculations  when  add-on  control 
equipment  is  utilized  to  meet  the 
emission  limit. 

11.  The  following  terms  were  either 
defined  or  the  definition  of  the  term  was 
revised  to  reflect  current  EPA  guidance: 
(a)  Vapor  balance  system;  (b)  cutback 
asphalt;  (c)  freeboard  height;  (d) 
freeboard  ratio;  (e)  refrigerated  chiller; 

(f)  interior  base  coating;  (g)  vinyl 
coating;  (h)  paper  coating;  (i)  roll 
coating;  (j)  clear  coat;  (k)  extreme 
performance  coatings;  (1) 
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pharmaceutical  products  and 
intermediates;  and  (m)  canned  pumps. 

12.  Connecticut's  previously  approved 
generic  bubble  regulation  (subdivisions 
22a-174-20(cc)  (1)  and  (2))  was  changed 
such  that  all  cross  line  averaging  now 
must  be  consistent  with  EPA's  final 
Emissions  Trading  Policy  Statement 
published  on  December  4, 1986  (51  FR 
43814),  and  must  be  submitted  as  single 
source  SIP  revisions  before  becoming 
effective. 

13.  Connecticut's  regulations  were 
changed  such  that  the  appropriate 
compliance  averaging  periods  for  the 
following  emissions  limitations  and/or 
requirements  are  now  stated:  (a)  The  "80 
milligrams  per  liter  of  liquid  loaded" 
limit  for  bulk  gasoline  terminals  (i.e.,  six 
hours);  (b)  the  reduction  requirement  for 
add-on  control  devices  on  air  dryers  and 
process  equipment  in  pharmaceutical 
plants  (i.e.,  one  hour);  (c)  the  "80 
milligrams  per  liter  of  liquid  loaded" 
limit  for  solvent  deliveries  at 
pharmaceutical  plants  (i.e.,  per 
delivery);  (d)  the  reduction  and  capture 
efficiency  requirements  for  add-on 
control  equipment  on  pneumatic  rubber 
tire  manufacturing  facilities  (i.e.,  one 
hour  except  for  carbon  adsorption 
systems);  (e)  the  reduction  and  capture 
efficiency  requirements  for  add-on 
control  equipment  on  printing  equipment 
at  graphic  arts  facilities  (i.e.,  one  hour); 

(f)  the  "0.12  kg  of  VOC/lOOO  kg  of 
product"  limitation  for  polystyrene  resin 
manufacturers  (i.e.,  one  hour);  and  (g) 
the  reduction  and  capture  efficiency 
requirements  for  surface  coating  sources 
using  add-on  control  equipment  (i.e.,  one 
hour). 

14.  Recordkeeping  requirements  were 
adopted  for  surface  coating  sources, 
owners  of  fixed  and  external  floating 
roof  tanks,  bulk  gasoline  terminals  and 
plants,  and  gasoline  service  stations. 

15.  Continuous  monitoring 
requirements  were  adopted  for  major 
stationary  sources  using  thermal 
incinerators,  catalytic  incinerators, 
condensers  or  refrigeration  systems,  or 
carbon  adsorbers. 

16.  The  most  current  EPA-approved 
VOC  test  methods  were  incorporated 
into  the  regulations  for  determining  the 
VOC  content  of  surface  coatings  (i.e.. 
Reference  Method  (RM)  24  and  2^);  the 
reduction  efficiency  of  add-on  control 
devices  (i.e.,  RM  18,  25,  25A  and  25B): 
the  total  seal  gap  area  for  floating  roofs 
(i.e.,  measurement  method  from  model 
regulation  (EPA-450/2-79-004)):  the 
efficiency  of  control  devices  at  bulk 
gasoline  terminals  (i.e.,  procedures  in  40 


CFR  60.503  (c)  and  (e))  leaks  from 
gasoline  tank  trucks  (i.e.,  RM  27);  the 
VOC  content  of  cutback  asphalt  (i.e., 
ASTM  D-244):  and  compliance  with  the 
requirements  imposed  on 
perchloroethylene  dry  cleaners  (i.e., 
certain  visual  methods,  the  test  method 
from  EPA-450/2-78-^)41,  and  a  modified 
version  of  ASTM  D-322-67).  On 
September  12, 1991,  the  Connecticut 
Bureau  of  Air  Management  submitted  a 
letter  as  an  amendment  to  the  SIP 
revision.  The  letter  requested  that  the 
last  sentence  of  subdivision  22a-174- 
20(aa)(7)  be  withdrawn  from 
consideration  as  part  of  the  SIP  revision. 
This  portion  of  the  regulations  deals 
with  capture  efficiency.  In  response  to 
the  Notice  of  Proposed  Rulemaking  for 
this  SIP  revision,  a  company  submitted 
an  adverse  comment  on  that  portion  of 
the  submittal.  The  comment  will  be 
discussed  in  more  detail  below.  In  order 
to  accommodate  the  concern,  the  Bureau 
withdrew  this  portion  of  the  regulations 
from  consideration.  Since  the  rest  of  the 
regulations  remain  approvable,  EPA  is 
approving  the  remainder  of  the 
regulations  and  withdrawing  its 
proposal  of  approval  for  the  last 
sentence  of  subdivision  22a-174- 
20(aa)(7).  Additionally,  Connecticut 
decided  that  it  will  not  mention  the  use 
of  transfer  efficiency  (TE)  credit  as  a 
compliance  option  in  its  regulations.  If  a 
facility  ever  wanted  to  utilize  TE  credits 
this  would  be  in  conflict  with  the  SIP 
and  could  only  be  done  if  EPA  approved 
it  as  a  single  source  SIP  revision. 

17.  The  following  existing  exemptions 
and/or  variances  have  been  changed  as 
noted:  (a)  The  exemption  for  bulk 
gasoline  plants  and  service  stations  that 
cannot  meet  the  requirements  of  the 
regulation  for  various  reasons  has  been 
changed  to  say  that  EPA  approval  is 
needed  for  all  waivers  granted  before 
becoming  effective;  (b)  the  exemption 
for  cold  cleaners  at  automobile  repair 
facilities  has  been  eliminated;  (c)  the 
exemption  for  conveyorized  and  vapor 
degreasers  installed  prior  to  July  1, 1980 
has  been  eliminated;  (d)  the  exemption 
for  small  metal  components  in  the 
miscellaneous  metal  parts  and  products 
coating  regulation  has  been  eliminated; 
(e)  the  exemption  for  the  interiors  of 
airplanes  in  the  miscellaneous  metal 
parts  and  products  coating  regulation 
has  been  eliminated;  (f)  the  exemption 
for  certain  types  of  pneumatic  rubber 
tire  manufacturing  operations  based  on 
size  has  been  eliminated;  and  (g)  the 
variance  provision  for  perchloroethylene 
dry  cleaners  that  cannot  meet  the 


*  This  numbering  refers  to  the  paragraphs  that 
existed  in  40  CFR  60.503  prior  to  its  last  revision  on 
February  14. 1989  (54  FR  6678). 


requirements  of  the  regulation  for 
various  reasons  has  been  changed  to 
say  that  EPA  approval  is  needed  for  all 
waivers  granted  before  becoming 
effective. 

18.  Various  provisions  of  EPA's  model 
regulations  (i.e.,  EPA-905/2-78-001  and 
EPA-450/2-79-004)  for  the  Group  I  and 
II  control  techniques  guideline  (CTG) 
documents  were  added  to  the  following 
regulations:  (a)  The  regulation  for  the 
storage  of  volatile  organic  compounds; 
(b)  the  regulation  for  the  storage  of 
volatile  organic  compounds  under 
external  floating  roofs;  (c)  the  metal 
cleaning  regulation;  and  (d)  the 
regulation  covering  perchloroethylene 
dry  cleaning  facilities. 

EPA's  review  of  the  SIP  submittal 
indicates  that  Connecticut  has 
addressed  all  of  the  deficiencies  and 
inconsistencies  in  the  existing  VOC 
regulations  identihed  by  EPA  except 
those  related  to  capture  efficiency 
testing.  The  State  of  Connecticut  will 
address  the  remaining  deHciency  in  a 
separate  submittal  in  the  future.  EPA  is 
approving  the  Connecticut  SIP  revisions 
containing  the  revised  VOC  regulations 
in  section  22a-174-20  of  Connecticut's 
Regulations  for  the  Abatement  of  Air 
Pollution,  which  were  submitted  on 
November  9, 1989  and  September  12, 
1991.  public  comments  were  submitted 
on  the  NPR  by  one  party. 

Response  to  Public  Comments 

On  June  14, 1990,  R.R.  Donnelley  and 
Sons  Company  submitted  comments  on 
the  action.  The  company  operates 
printing  presses  in  Connecticut  and 
other  States,  and  commented  on 
changes  in  the  Connecticut  regulations 
that  affect  the  printing  and  graphic  arts 
industry.  SpeciHcally,  R.R.  Donnelley 
and  Sons  commented  adversely  on 
capture  efficiency  determination 
procedures,  recordkeeping  requirements, 
continuous  monitoring  requirements, 
and  compliance  periods  for  control  and 
capture  efficiency  determinations.  For 
more  detail  on  these  responses,  see  the 
"Response  to  Comments"  memorandum 
available  in  the  docket  located  at  the 
Regional  Office  listed  in  the  ADDRESSES 
section. 

Comment:  The  company  has 
commented  that  under  the 
Recordkeeping  Requirements  and  Test 
Methods  outlined  in  subsection  22a-174- 
20(aa),  it  states  that  capture  efficiency 
determinations  shall  be  performed 
"using  a  test  method  recommended  or 
approved  by  the  Administrator."  The 
company  felt  that  it  was  only 
appropriate  for  U.S.  EPA  to  require  the 
State  regulations  to  conform  to  a 
guidance  document  or  test  method  that 
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has  been  developed  and  veriHed, 
subjected  to  public  review  and 
comment,  and  approved  by  U.S.  EPA. 

EPA  Response:  EPA,  States,  and  the 
regulated  community  have  recognized 
the  importance  of  capture  efficiency  in 
determining  compliance  with  volatile 
organic  compound  regulations  for  some 
time.  When  EPA  issued  SIP  calls  to 
States  in  May  of  1988,  EPA  recognized 
and  identified  the  lack  of  a  capture 
efficiency  test  method  in  State 
regulations  as  a  dehciency.  At  that  time. 
EPA  had  not  identified  nor  fully 
developed  an  acceptable  protocol  or  test 
method  to  determine  capture  efficiency. 
In  light  of  the  technical  issues  that 
needed  to  be  resolved  for  capture 
efficiency,  EPA  asked  that  all  States 
commit  to  adopting  methodologies  for 
determining  capture  efficiency  when 
they  became  available  from  EPA. 
Connecticut  went  a  step  further  than 
EPA  required  and  revised  its  regulations 
to  affirm  that  capture  efficiency  would 
be  determined  using  EPA’s 
■  reconunended  approach. 

The  company  raised  a  valid  concern 
in  that  it  did  not  have  the  opportunity  to 
comment  on  the  explicit  test  method 
that  sources  in  Connecticut  would  be 
subjected  to.  Therefore,  on  September 
12, 1991,  the  Connecticut  Bureau  of  Air 
Management  submitted  a  letter  as  an 
amendment  to  the  SIP  revision.  The 
letter  asked  that  the  last  sentence  of 
subdivision  22a-174-20(aa](7]  which 
reads,  “The  owner  or  ‘operator’  of  any 
premise  subject  to  this  section  shall 
determine  capture  efficiency  using  a  test 
method  recommended  or  approved  by 
the  ’Administrator’.”  be  withdrawn  from 
consideration.  Based  on  that  request. 
EPA  will  not  consider  that  portion  of  the 
rule  for  approval.  However,  since  the 
rest  of  the  regulations  remain 
approvable,  EPA  is  approving  the 
remainder  of  the  regulations. 

Connecticut  has  agreed  to  adopt  a 
specific  capture  efficiency  test  method 
into  its  regulations.  On  September  26, 
1990,  EPA  transmitted  guidance  to  the 
State  of  Connecticut  regarding  the 
adoption  of  capture  efficiency 
requirements.  That  letter  transmitted  an 
August  3. 1990  memorandum  entitled 
“Model  Regulatory  Language  for 
Capture  Efficiency  Testing”  and  an 
April  16, 1990  memorandum  entitled 
“Guidelines  for  Developing  a  State 
Protocol  for  the  Measurement  of  Capture 
Efficiency  (CE).”  With  this  detailed 
guidance.  Connecticut  is  expected  to  ' 
adopt  capture  efficiency  test  methods 
into  its  regulations.  The  public  will  have 
the  opportunity  to  comment  on  these 
test  methods  during  the  normal  public 
notice  and  hearing  process. 


Comment-  R.R.  Donnelley  commented 
that  it  understands  the  requirements  for 
maintaining  records  of  the  VOC  content 
of  materials  when  compliance  with  the 
new  regulations  is  to  be  achieved  by  use 
of  low-VOC  materials.  However,  in 
operations  where  control  equipment, 
such  as  carbon  adsorption  or 
incineration  is  employed,  it  fails  to  see 
the  need  for  extensive  daily  records  as 
proposed. 

They  continue  that  an  accurate, 
annual  VOC  usage  report  will  better 
provide  the  necessary  information 
regarding  consumption  of  all  VOC- 
containing  materials.  R.  R.  Donnelley 
further  suggests  that  if  this  were 
unacceptable,  a  suitable  alternative 
would  be  the  maintenance  of  monthly 
consumption  data  and  daily  records  of 
hours  of  operation,  so  that  average  daily 
emissions  could  be  estimated.  Those 
records  would  be  made  available  to  the 
State  or  EPA,  if  needed. 

EPA  Response:  Records  of  VOC  usage 
are  necessary  for  determining 
compliance  with  the  add-on  control 
requirements  of  Connecticut’s  graphic 
arts  regulation.  Regardless  of  the  type  of 
control  equipment  used,  Connecticut’s 
regulations  require  a  defined  overall 
percent  emission  reduction  for  all 
graphic  arts  facilities,  consistent  with 
EPA  policy.  In  order  to  demonstrate 
compliance  by  determining  an  overall 
percent  reduction  in  VOC  emissions, 
records  of  VOC  input  into  the  process 
must  be  maintained.  Ultimately,  the 
issue  is  whether  daily  records  are 
necessary. 

The  company  has  suggested  that 
when  carbon  adsorption  is  used 
compliance  could  be  determined  by  an 
overall  solvent  balance.  EPA  agrees. 
Connecticut  has  required  that  sources 
keep  daily  records  of  VOC  usages  in 
subsection  22a-174-20(aa). 

Specincaily,  daily  records  must  be 
maintained  of  the  amount  and  VOC 
content  of  each  coating  as  applied  on 
each  coating  line.  EPA  believes  that, 
while  other  records  may  potentially 
provide  information  on  daily  VOC 
usage,  records  of  VOC  contents  and 
usage  are  readily  available  and  do  not 
impose  an  unreasonable  burden.  In  fact, 
almost  any  recordkeeping  scenario 
would  mandate  similar  records  to 
determine  VOC  emissions. 

For  operations  using  incineration,  it  is 
stated  that  the  incinerator  must  achieve 
a  90  percent  reduction  regardless  of 
materials  input.  Again,  Connecticut’s 
regulations  and  EPA  policy  require  an 
overall  percent  reduction  and  not  simply 
a  destruction  efficiency  of  90  percent. 
Therefore,  maintaining  a  90  percent 


destruction  efficiency  will  not  verify 
compliance. 

EPA  policy  requires  that  compliance 
be  determined  over  no  greater  than  a  24 
hour  period.  EPA  policy  in  this  regard  is 
dictated  by  the  need  to  have  enforceable 
emission  limits  over  a  short  term  period. 
In  addition,  attainment  plans  for 
achieving  and  maintaining  the  ozone 
standard  are  developed  using  daily 
emissions.  Permitting  longer  term 
compliance  periods  could  permit 
facilities  to  emit  more  on  certain  days  in 
exchange  for  lower  emissions  at  a  later 
date.  EPA  policy  is  meant  to  ensure  that 
additional  emissions  do  not  occur  on  a 
day  that  they  would  contribute 
excessively  to  a  violation  of  the  ozone 
standard.  Using  average  daily  emission 
calculations  would  not  be  adequate  to 
achieve  this  goal.  This  issue  is  discussed 
further  in  the  response  to  comments 
about  “compliance  periods.” 

Beyond  this,  daily  records  are 
consistent  with  the  compliance  and 
enforcement  needs  of  the  Agency. 
Continuing  violations  and  excess 
emissions  are  criteria  necessary  to 
determine  the  appropriateness  and 
magnitude  of  eiiforcement  actions.  By 
requiring  daily  records  to  be  maintained, 
the  State  or  EPA  can  make  an 
assessment  of  how  long  a  source  has 
been  in  violation  of  an  emission 
limitation  or  control  efficiency 
requirement,  and  approximate  the 
emissions  beyond  the  allowable 
emission  rate.  In  this  regard,  daily 
records  can  help  ensure  that  agencies 
with  limited  resources  can  readily 
quantify  the  magnitude  of  a  violation 
and  focus  enforcement  actions 
accordingly. 

Comment:  The  SIP  revisions  include 
provisions  for  continuous  monitoring  of 
afterburners  and  carbon  adsorbers.  In 
the  case  of  thermal  incinerators,  R.R. 
Donnelley  feels  that  exhaust 
temperature  (or,  alternatively, 
combustion  chamber  temperature]  is  the 
appropriate  parameter  to  measure. 
However,  the  company  does  not  feel 
that  the  proposed  monitoring 
requirements  for  catalytic  incinerators 
and  carbon  adsorbers  are  appropriate. 

In  the  case  of  carbon  adsorption,  the 
company  continues,  the  proposed 
revisions  require  continuous  VOC 
monitoring  of  each  exhaust  stream  and 
the  pressure  drop  across  the  adsorber.  A 
typical  carbon  adsorption  system  is 
comprised  of  multiple  units,  connected 
in  parallel,  operating  in  a  semi- 
continuous  mode.  As  each  of  these 
individual  carbon  bed  units  reaches  the 
point  of  media  saturation,  the  company 
states  that  it  is  taken  off-line  and 
desorbed.  The  VOC  concentration  in  the 
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stack  just  prior  to  the  desorption  step 
would  be  signiHcantly  higher  than  that 
in  the  exhaust  streams  of  the  other  units, 
and  therefore,  would  not  be 
representative  of  the  system's  control 
efficiency. 

R.R.  Donnelley  points  out  that  the 
EPA  recognized  the  variable  VOC 
discharge  in  the  NSPS  adopted  for  this 
type  of  operation  (40  CFR  60  subpart 
QQ)  and  provided  for  a  30  day  overall 
materials  mass  balance  test  as  the  only 
way  to  accurately  measure  the 
performance  of  such  a  system.  R.R. 
Donnelley  feels  that  as  long  as  the  NSPS 
is  being  met,  there  is  no  additional  value 
to  continuously  monitoring  the  exhaust 
stack. 

EPA  Response:  The  continuous 
monitoring  requirements  in 
Connecticut's  regulations  are  not 
intended  to  directly  demonstrate 
compliance  with  the  regulations. 

Instead,  these  monitoring  requirements 
have  been  established  as  meaningful 
indicators  of  equipment  performance. 
Significant  fluctuations  in  monitored 
values  may  indicate  problems  in  the 
operation  of  the  control  equipment.  To 
use  monitoring  for  continuous 
compliance  determinations,  inlet  and 
outlet  VOC  concentrations  and  flow 
rates  would  need  to  be  monitored,  as 
well  as  the  daily  recordkeeping 
discussed  above. 

The  commenter  makes  several  valid 
points  regarding  the  limitations  of  the 
continuous  monitors  for  purposes  of 
demonstrating  continuous  compliance. 
However,  since  the  monitors  are 
indicators  of  proper  control  equipment 
performance,  the  requirement  for  their 
usage  remains  valid. 

For  catalytic  incinerators,  exhaust  gas 
temperature  and  temperature  rise  across 
the  bed  are  to  be  monitored.  The 
comment  states  that  wide  fluctuations  in 
the  amount  of  VOC  entering  the 
incinerator  would  cause  wide  variations 
in  both  of  these  measured  parameters. 
EPA  agrees  that  nonconstant  VOC  input 
to  a  catalytic  incinerator  will  not 
provide  an  immediate  indication  of 
operational  problems.  However,  over  a 
period  of  hours  or  days,  continued  low 
exhaust  gas  temperatures  and/or 
temperature  rises  across  the  bed,  when 
compared  with  daily  records  of  VOC 
input  to  process  may  indicate  that  the 
catalyst  needs  replacement.  As  a 
measure  of  performance,  discerning  use 
of  this  monitoring  data  will  provide 
valuable  insight  as  to  the  equipment 
performance. 

Similarly,  for  carbon  adsorption,  in 
the  case  where  multiple  beds  serve  a 
single  printing  line  or  lines,  changes  in 
pressure  drop  across  the  bed  may 
indicate  improper  performance  of  one  or 


more  of  the  beds.  As  an  indicator  of 
performance,  an  increased  pressure 
drop  may  indicate  that  a  bed  is  plugged 
partially  or  a  decreased  pressure  drop 
may  indicate  channeling  through  the 
packing.  Neither  demonstrate  a 
violation,  but  both  suggest  that  a 
problem  may  exist  which  warrants 
attention. 

Further,  continuous  VOC  monitoring 
of  each  exhaust  stream  may  indicate 
that  a  bed  may  not  have  been  desorbed 
properly  due  to  a  malfimction  of  the 
desorption  system  or  perhaps  that  the 
carbon  bed  is  nearing  the  end  of  its 
useful  life.  It  is  obvious  that  near  the 
end  of  a  carbon  bed  unit's  cycle,  VOC 
concentration  will  be  higher  than  at  the 
beginning  of  the  cycle.  However, 
continuously  rising  VOC  concentrations 
at  the  beginning  or  in  the  middle  of  a 
bed's  cycle  will  indicate  a  problem  with 
performance.  In  addition,  in  most  cases 
continuous  monitors  should  be  utilized 
to  determine  when  desorption  should 
take  place  rather  than  timed  cycles 
which  have  more  potential  to  allow 
excess  emissions  of  VOCs. 

The  comments  raised  indicate  real 
concerns  and  limitations  on  the  use  of 
continuous  monitoring  for  graphic  arts, 
or  any  other,  facilities  using  add-on 
control  equipment.  Nevertheless,  despite 
limitations  under  certain  circumstances, 
continuous  monitoring  remains  a  viable 
method  to  identify  trends  in 
performance  that  will  help  ensure 
proper  operation  of  air  pollution  control 
equipment. 

Comment:  R.R.  Donnelley  commented 
that  the  capture  and  control 
requirements  of  the  graphic  arts 
regulations  as  detailed  in  subdivisions 
22a-174-20(v)(2)(c)  and  22a-174(vK3) 
specify  compliance  averaging  periods  of 
one  hour  for  incineration  or  the  lesser  of 
one  adsorption  cycle  or  24  hours  for 
carbon  adsorption  systems.  As 
discussed  in  an  earlier  comment,  it  feels 
that  the  best  measure  of  a  carbon 
adsorption  system  is  the  performance 
over  a  longer  compliance  averaging 
period,  namely  the  30  day  period  as 
specified  in  the  NSPS  for  publication 
rotogravure  printing.  It  especially  favors 
application  of  this  standard  to  this 
industry  since  it  provides  for  a 
combined  capture  and  control  efficiency 
of  an  entire  facility  to  a  high  degree  of 
accuracy.  This  combined  efficiency 
measurement  eliminates  the 
inaccuracies  that  might  be  encountered 
when  determining  overall  efficiency  by 
multiplying  a  short-term  capture 
efficiency  determination  (using  a  yet- 
unspecified  technique)  by  an  adsorber 
efficiency  determined  over  a  short  time 
period,  both  of  which  are  subject  to 
significant  errors. 


EPA  Response:  As  discussed  under 
the  recordkeeping  response  to 
comments,  EPA  policy  for  sources  in 
nonattainment  areas  which  must  plan 
for  attainment  is  that  compliance  must 
be  determined  over  no  greater  than  a  24 
hour  period.  Averaging  over  longer  time 
periods  may  make  planning  for  and 
achieving  the  ozone  standard 
impossible,  because  of  the  need  to 
restrict  or  plan  for  emissions  on  a  daily 
basis. 

New  sources  in  attainment  areas  are 
not  required  to  keep  daily  records  since 
no  plan  to  achieve  the  ozone  standard  is 
necessary.  Sources  in  nonattainment 
areas,  new  or  existing,  must  be  in 
compliance  on  a  short  term  basis.  New 
Source  Performance  Standards  (NSPS) 
for  the  graphic  arts  industry  mandate 
that  on  a  facility  wide  basis  over  a  one 
month  time  period,  the  volatile  portion 
of  inks  on  average  must  not  exceed  16 
percent  VOC  by  weight.  RACT  requires 
that  each  and  every  ink  not  exceed 
approximately  22.7  percent  VOC  content 
by  weight  at  any  time.  Depending  upon 
fluctuations  of  VOC  contents  and  daily 
usages  in  use  at  a  given  facility,  RACT 
may  be  more  stringent  than  the  NSPS. 
The  NSPS  are  not  established  in  place  of 
RACT  and  are  not  intended  to  represent 
RACT. 

Most  importantly,  EPA  policy  in  this 
regard  is  articulated  in  a  memorandum 
from  John  O'Connor,  Acting  Director  of 
the  Office  of  Air  Quality  Planning  and 
Standards,  dated  January  20, 1984.  The 
memorandum  discussed  why  averaging 
periods  can  be  no  longer  than  24  hours, 
and  set  forth  explicit  criteria  to  allow  for 
averaging  periods  greater  than  24  hours 
in  State  Implementation  Plan 
regulations.  Connecticut's  regulations 
are  consistent  with  EPA  policy  in  this 
regard  and  are,  therefore,  approvable. 

Final  Action 

EPA  is  approving  the  Connecticut  SIP 
revisions  containing  the  revised  VOC 
regulations  in  section  22a-174-20  of 
Connecticut's  Regulations  for  the 
Abatement  of  Air  Pollution,  which  were 
submitted  on  November  9, 1989  and 
September  12, 1991.  These  revisions 
correct  deficiencies  of  Connecticut's 
Ozone  Attainment  Plan.  EPA  is  not 
addressing  today  whether  this  action 
meets  the  requirements  of  section 
182(a)(2)(A). 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fi'om  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b),  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impac'  ^n  a 
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substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic,  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  section  307(b)(l}  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  17, 
1991.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  bled,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).} 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Connecticut  was  approved  by  the  Director  of 
the  Federal  Register  on  )uly  1, 1982. 

Dated  September  26, 1991. 

William  K.  Rally, 

Administrator 

Part  52  of  chapter  L  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C  7401-7842 

Subpart  H— Connecticut 

2.  Section  52.370  is  amended  by 
adding  paragraph  (c)(58)  to  read  as 
follows: 

§  52.370  Identification  of  plan. 

«  *  «  •  • 

(c)  *  *  * 

(58)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Connecticut  Department  of 
Environmental  Protection  on  November 
9, 1989  and  September  12, 1991. 

(i)  Incorporation  by  reference.  (A) 
Letters  from  the  Connecticut 


Department  of  Environmental  Protection 
dated  November  9, 1989  and  September 
12, 1991  submitting  revisions  to  the 
Coimecticut  State  Implementation  Plan. 

(B)  Section  22a-174-20  of  the 
Regulations  of  the  Connecticut 
Department  of  Environmental  Protection 
Concerning  Abatement  of  Air  Pollution, 
effective  October  31, 1989,  except  for  the 
last  sentence  of  22a-174-20(aa)(7). 

[FR  Doc.  91-25025  Filed  10-17-91: 8:45  am] 
aUJJMO  CODE 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  PubNc  Land  Order  6892 
{AK-932-4214-10;  AA-S964) 

Withdrawal  of  National  Forest  System 
Lands  for  the  Sixmiie  Creek 
Recreation  Area;  Alaska 

aoency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  withdraws 
approximately  473  acres  of  National 
Forest  System  lands  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Forest  Service  to  protect  the  Sixmiie 
Creek  Recreation  Area.  The  lands  have 
been  and  will  remain  open  to  mineral 
leasing. 

EFFECTIVE  DATE:  October  18. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  C.  Thomas,  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No.  13, 
Anchorage,  Alaska  99513-7599, 907-271- 
5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976;  43  U.S.C.  1714 
(1968),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands  are  hereby  withdrawn 
from  settlement,  sale,  location,  or  entry 
under  the  public  land  laws,  including  the 
United  States  mining  laws  (30  U.S.C.  ch. 

2  (1986)),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
recreational  values  of  the  Forest  Service 
Sixmiie  Creek  Recreation  Area: 

Seward  Meridian 
Chugach  National  Forest 
Two  parcels  of  land  described  as  follows; 

(a)  Beginning  at  a  point  within  sec.  6.  T.  7 
N.,  R 1  E.,  unsurveyed,  at  the  center  of  the 
East  Fork  bridge,  at  approximately  mile  61.6 
on  the  Seward-Anchorage  Highway,  a  strip  of 
land  lying  between  the  right  bank  of  Bast 
Fork  Sixmiie  Creek  and  a  line  200  feet  west  of 
the  centerline  of  the  highway,  northeasterly 


to  a  section  line  between  secs.  25  and  28  of  T. 
8  N..  R.  1  W.,  unsurveyed. 

(b)  Beginning  on  the  section  line  between 
secs.  10  and  15,  T.  8  Nn  R.  1  W..  unsurveyed, 
at  the  Hope  Highway,  a  strip  of  land  lying 
between  the  right  bank  of  Sixmiie  Creek  and 
a  line  200  feet  west  of  the  highway,  northerly 
to  approximately  mile  5.7  on  the  Hope 
Highway  on  the  section  line  between  secs.  15 
and  22,  T.  9  N.,  R.  1  W.,  unsurveyed. 

The  areas  described  aggregate 
approximately  473  acres. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
National  Forest  System  land  under 
lease,  license,  or  permit,  or  governing 
the  dispiosal  of  its  mineral  or  vegetative 
resources  other  than  under  the  mining 
laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976, 43  U.S.C  1714(f),  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Dated:  October  15, 1991. 

Dave  O’NeaL 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  91-25194  Filed  10-17-91;  8:45  am| 
BUXING  COOE  01IKIA-M 


43  CFR  Public  Land  Order  6893 

(AK-932-4214-10;  AA-2838,  A-0534281 

Withdrawal  of  Public  Lands  for  the 
King  Salmon  Air  Force  Station;  Partial 
Revocation  of  Air  Navigation  Site  169, 
as  Amended;  Alaska 

agency:  Bureau  of  Land  Management. 
Interior. 

action;  Public  land  order. 

summary:  This  order  withdraws  640 
acres  of  public  lands  from  surface  entry 
and  mining  but  not  from  mineral  leasing 
for  a  period  of  20  years  to  protect  the 
United  States  Air  Force  King  Salmon 
Station.  This  action  also  revokes  a 
Departmental  Order  insofar  as  it  affects 
520  acres  of  public  lands  withdrawn  for 
use  by  the  Federal  Aviation 
Administration  as  Air  Navigation  Site 
No.  169.  These  lands,  no  longer  needed 
by  the  Federal  Aviation  Administration, 
are  within  the  United  States  Air  Force 
King  Salmon  Station  and  have  been 
used  under  permit  to  the  United  States 
Air  Force. 

EFFECTIVE  DATE:  October  18. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  C  Thomas,  BLM  Alaska  State 
Office.  222  W,  7th  Avenue,  No.  13, 
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AnchoFHge,  Alaska  99513-7599, 907-271- 
5477. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976, 43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  lands  are  hereby 
withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  public  land 
laws,  including  ^e  United  States  mining 
laws  (30  U.S.C.  ch.  2  (1988))  but  not  from 
leasing  under  the  mineral  leasing  laws, 
to  protect  a  United  States  Air  Force 
Station: 

Seward  Meridian 

(a)  Demolition  Area 
T.  17  S.,  R.  44  W., 

Sec.  33.  SVi.NWV4  and  NVy^^SWV*. 

The  area  described  contains  120  acres. 

(b)  Petroleum,  Oils,  and  Lubricants  Tank 
Farm 

T.  17  S  R.  45  W 

Sec.  h.  N%NWV«SEy4  and  NViSV2NWy4 
SEy4. 

The  area  described  contains  30  acres. 

(c)  Main  Base  Area 
T.  17  S..  R.  45  W.. 

Sec.  23.  NE'A.  NV-iNWVi,  SE'ANW'A,  and 
Ny2SEy4. 

The  area  described  contains  360  acres. 

(d)  Radar  Site 

T.  17  S..  R.  45  W.. 

Sec.  24.  SV4NV2SEy4SW'/4.  Sy»SEV4SWy4. 

and  SWy4SWy4SEy4; 

Sec.  25.  WVhiWV’ANEVi.  W'/4NWy4SWy4 
NEy4.  KEV*NVJV*SWV*NEV4,  sw% 
SWy4SWy4NEy4.  NEV4NWy4.  and  NMi 
SEy4Nwy4. 

The  areas  described  aggregate  130  acres. 
The  total  of  the  areas  described  aggregate 
640  acres. 

2.  The  Departmental  Order  dated 
October  15, 1941,  as  amended,  which 
withdrew  public  lands  for  Air 
Navigation  Site  No.  169,  is  hereby 
revoked  insofar  as  it  affects  all  of  the 
lands  described  in  paragraphs  1(b),  1(c), 
and  1(d),  aggregating  520  acres. 

3.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  its  mineral 
or  vegetative  resources  other  than  under 
the  mining  lawrs. 

4.  At  10  a.m.  on  November  18, 1991, 

(he  lands  will  be  opened  to  mineral 
leasing  under  the  Mineral  Leasing  Act  of 
February  25, 1920,  as  amended,  30  U.S.C. 
181. 

5.  This  withdrawal  will  expire  20 
,'ears  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 


Land  Policy  and  Management  Act  of 
1976, 43  U.S.C,  1714(f).  the  Secretary 
determines  that  the  withdrawal  shall  be 
extended. 

Datedc  October  15. 1991. 

Dave  O'NeaL 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  91-25195  Filed  10-17-91;  &45  am) 
BILUNG  CODE  4310-JA-M 


43  CFR  Public  Land  Order  6894 

[CO-932-4214-10;  COC-0102703] 

Withdrawal  of  Public  Lands  and 
National  Forest  System  Lands  for  the 
Fryingpan-Arkansas  Reclamation 
Project;  Colorado 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Public  land  order. 


summary:  This  order  withdraws  2,122.58 
acres  of  public  and  National  Forest 
System  lands  for  50  years.  The  lands 
being  withdrawn  are  for  the  protection 
of  existing  facUities,  which  are  a  part  of 
the  Fry'ingpan-Arkansas  Reclamation 
Project  as  authorized  by  Public  Law  87- 
590.  This  project  supplies  water, 
generates  and  transmits  hydroelectric 
power  and  energy,  provides  flood 
control,  and  other  useful  and  beneficial 
purposes  in  the  State  of  Colorado.  The 
797.34  acres  of  public  lands  are 
withdrawn  from  surface  entry  and 
mining  under  the  United  States  mining 
laws,  the  1,325.24  acres  of  National 
Forest  System  lands  are  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  only.  AH  of  the  lands 
have  been  and  continue  to  be  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  October  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doris  E.  Chelius,  BLM  Colorado  State 
OfHce,  2850  Youngfield  StreeL 
Lakewood.  Colorado  80215-7076  (303) 
239-3706. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands,  which 
are  under  the  jurisdiction  of  the 
Secretary  of  the  Interior,  are  hereby 
withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States  mining 
laws  (30  U.S.C  ch.  2  (1988)),  but  not 
from  leasing  under  the  mineral  leasing 
laws,  for  the  Bureau  of  Reclamation 
Fryingpan-Arkansas  Project 


Sixth  Principal  Meridian 
T.  21  S.,  R.  66  W.. 

Sec.  3,  lot  1; 

Sec.  11.  NEy4NEVi. 

T.  9  S..  R.  80  VV.. 

Sec  9.  W%SWy4; 

Sec.  16.  WViNW'A,  NWy4SWy4, 
Nysswy4swy4.  and  swy4swy4swy4: 

Sec.  18.  lot  19; 

Sec.  19,  lot  48; 

Sec.  20,  SWy4NWy4; 

Sec.  21,  WyiNWy4NWy4. 

T.  10  S..  R.  80  W., 

A  strip  of  land  being  60  feet  in  width,  being 
30  feet  either  side  of  the  centerline  of  the 
Mount  Elbert  Conduit,  crossing  the  foilorving 
public  lands  in  the  WV^SWV^  of  section  17 
and  the  SE’ANEV^  of  section  18.  The  conduit 
centerline  being  more  particulariy  described 
at  45  FR  22197-22198,  April  3, 1980,  as 
corrected  at  45  FR  24924,  April  11, 1980. 

T.  11  S.,  R.  80  W.. 

Sec  9,  NVkSVk; 

Sec.  26.  NV<tNEy4NEV4.  NWy4NEVk. 
NyiNWy4.  SWV4NW%.  NVkSEy4NWV4. 
and  SWy4SEy4NWy4. 

The  areas  described  aggregate 
approximately  797.34  acres  of  public  lands  in 
Pueblo  and  Lake  Counties. 

2.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  lands,  which  are  under  the 
jurisdiction  of  the  Secretary  of 
Agriculture,  are  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  only  (30  U.S.C.  ch.  2 
(1988)),  for  the  Bureau  of  Reclamation 
Fryingpan-Arkansas  Project: 

Sixth  Principal  Meridian 
San  Isabel  National  Forest 
T.  10  &.  R.  80  W., 

A  strip  of  land  being  60  feet  in  width,  being 
30  feet  either  side  of  the  centerline  of  the 
Mount  Elbert  Conduit,  crossing  the  following 
National  Forest  System  lands  in  the 
NEy4NWy4  and  WV4W%SEy4  of  section  2a 
and  the  SI4NEV4  of  section  29.  The  conduit 
centerline  being  more  particularly  described 
at  45  FH  22197-2219a  April  3, 1980,  as 
corrected  at  45  FR  24924,  April  11, 1980. 

T.  11  S.,  R.  80  W.. 

Sec.  5.  SWy4SEVt; 

Sec.  7.  EVkNEV4  and  NEWiSEy.; 

Sec.  a 

T.  9  S,  R.  81  W., 

Sec.  la  lots  2  and  a  and  SVV  V*; 

Sea  11,  lots  3, 4, 5, 6, 7.  and  13,  and 
NE'ANwy4: 

Sea  14,  lots  16  and  17; 

Sec.  15.  NWy4. 

The  areas  described  aggregate 
approximately  1,325.24  acres  of  National 
F'orest  System  lands  in  Lake  County. 

3.  The  withdrawal  made  by  thia  order 
does  not  alter  applicability  of  the 
appropriate  land  laws  governing  the  use 
of  the  lands  under  lease,  license,  or 
permit,  or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 
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4.  This  withdrawal  will  expire  50 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(0  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(0  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated;  October  16, 1991. 

Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  91-25328  Filed  10-17-91:  8:45  am] 
BILUNO  CODE  4310-JB-M 


43  CFR  Public  Land  Order  6895 

[CA-940-4214-10;  CACA  1568] 

Withdrawal  of  National  Forest  System 
Land  for  the  Secret  Canyon 
Recreation  Site;  California 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

summary:  This  order  withdraws  60 
acres  of  National  Forest  System  land 
from  mining  for  a  period  of  20  years  for 
the  United  States  Department  of 
Agriculture,  Forest  Service,  to  protect 
the  Secret  Canyon  Recreation  Site.  The 
land  has  been  and  will  remain  open  to 
mineral  leasing. 

EFFECTIVE  DATE:  October  18. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Viola  Andrade,  BLM  California  State 
Office,  2800  Cottage  Way,  room  E-2845, 
Sacramento,  California  95825,  916-978- 
4820. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C.  1714 
(1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws  (30  U.S.C.  ch.  2 
(1988)),  but  not  from  leasing  under  the 
mineral  leasing  laws,  to  protect  the 
United  States  Department  of 
Agriculture’s  Secret  Canyon  Recreation 
Site: 

Mount  Diablo  Meridian 
T.  20  N..  R.  11  E.. 

Sec.  31,  S^  lot  5  and  SV^SV^  lot  8. 

The  area  described  contains  60  acres  in 
Sierra  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 


mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  October  16, 1991. 

Dave  O'Neal, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  91-25327  Filed  10-17-91;  8:45  am] 
nUJNG  CODE  431(V40-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  For  International 
Development 

48  CFR  Parts  705,  706,  719,  726,  and 
752 

[AIDAR  Notice  91-4  (Final)] 

Disadvantaged  Enterprises 

agency:  Agency  for  International 
Development,  IDCA. 
action:  Final  rule. 

summary:  The  Agency  for  International 
Development  Acquisition  Regulation 
(AIDAR)  is  being  amended  to  adopt  as 
Hnal  and  make  amendments  to  the 
interim  rule  that  implemented  the 
requirements  of  section  567  of  the  FY 
1991  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act  concerning 
contracting  and  subcontracting  with 
disadvantaged  enterprises. 

EFFECTIVE  DATE:  October  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  O'Hara,  MS/PPE,  telephone 
(703)  875-1534. 

SUPPLEMENTARY  INFORMATION:  The 

Agency  is  implementing  legislative 
changes  in  the  provisions  concerning 
contracting  and  subcontracting  with 
disadvantaged  enterprises.  An  interim 
rule  was  issued  on  May  9, 1991  and 
published  in  the  Federal  Register  on 
June  13. 1991  (56  FR  27207)  with  a  30-day 
comment  period. 

The  one  comment  received  was  that 
the  deHnition  of  "small  disadvantaged 
business"  should  be  amended  either  to 
refer  correctly  to  the  FAR  deHnition  of 
"small  disadvantaged  business  concern" 
or  to  provide  a  definition  specific  to  the 
provisions  of  section  567  of  the  FY  1991 
Foreign  Operations,  Export  Financing, 
and  Related  Programs  Appropriation 
Act.  As  a  result,  the  definition  is  being 


revised  to  have  the  same  meaning  as  it 
did  before  the  interim  rule  was 
approved.  The  FAR  definition,  which 
was  incorporated  in  the  interim  rule, 
includes  coverage  of  small  business 
concerns  owned  and  controlled  by 
disadvantaged  Indian  tribes  or  by 
Native  Hawaiian  Organizations;  these 
organizations,  as  opposed  to  individuals, 
are  not  separately  covered  by  section 
567. 

The  other  change  is  editorial  and  is 
being  made  to  clarify  that  businesses 
which  are  not  small  may  qualify  as 
disadvantaged  enterprises  for  the 
subcontracting  requirement. 

The  changes  being  made  by  this 
notice  are  not  considered  significant 
rules  under  FAR  section  1.361  and 
Subpart  1.5.  This  Notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  under  the  Regulatory  Flexibility 
Act.  It  is  not  considered  a  major  rule 
under  Executive  Order  12291,  and  has 
been  submitted  to  0MB  for  review.  This 
Notice  does  not  establish  any 
information  collection  as  contemplated 
by  the  Paperwork  Reduction  Act. 

List  of  Subjects 

48  CFR  Parts  705,  706  and  726 

Government  procurement. 

48  CFR  Parts  719 

Government  procurement.  Small 
business. 

48  CFR  752 

Government  procurement.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  the  interim  rule 
amending  48  CFR  chapter  7  which  was 
published  at  56  FR  27207-27210  on  )une 
13, 1991,  is  adopted  as  a  final  rule  with 
the  following  change: 

PART  726— OTHER  SOCIOECONOMIC 
PROGRAMS 

1.  The  authority  citation  for  part  726 
continues  to  read  as  follows; 

Authority:  Sec.  621,  Pub.  L  87-195,  75  Stat. 
445  (22  U.S.C.  2381),  as  amended;  E.0. 12163, 
Sept.  29. 1979,  44  FR  56673,  3  CFR  1979  Comp., 
p.  435. 

2.  Paragraph  (e)  of  section  726.101  is 
revised  to  read  as  follows: 

726.101  Definitions 

*  *  *  *  A 

(e)  Small  disadvantaged  business 
means  a  small  business  concern  (as 
defined  in  FAR  19.001)  that  is  at  least  51 
percent  unconditionally  owned  by  one 
or  more  individuals  who  are  both 
socially  and  economically 
di.sadvantaged  (as  defined  in  this 
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section),  or  a  publicly  owned  business 
that  has  at  least  51  percent  of  its  stock 
unconditionally  owned  by  one  or  more 
socially  and  economically 
disadvantaged  individuals  (as  defined  in 
this  section)  and  that  has  its 
management  and  daily  business 
controlled  by  one  or  more  such 
individuals. 


726.301  (AmeiKtodl 

3.  Paragraph  (a)  in  section  728.301  is 
amended  by  removing  the  word 
"entities."  and  adding  "enterprises, 
including  disadvantaged  enterprises 
which  are  not  small."  at  the  end  of  the 
paragraph. 

Dated:  October  3. 1991. 

John  F.  Owens, 

Procurement  Executive. 

[FR  Doc.  91-25126  Filed  10-17-91;  8:45  am] 
BILLMO  CODE  SltS-OI-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1825 

(NASA  FAR  Supplement  Directive  89-9] 
RIN  2700-AB10 

Acquisition  Regulation;  Miscellaneous 
Amendments  to  NASA  FAR 
Supplement;  Correction 

agency;  OfHce  of  Procurement, 
Procurement  Policy  Division,  NASA. 

ACTION:  Final  rule;  correction. 


summary:  NASA  is  correcting  an  error 
in  an  amendment  to  part  1825.  The 
amendment  was  part  of  miscellaneous 
changes  to  the  NASA  FAR  Supplement 
(NFS)  appearing  in  the  Federal  Register 
on  September  26, 1991  (56  FR  48737). 

EFFECTIVE  DATE:  September  30, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  K.  Beck,  Chief,  Regulations 
Development  Branch,  Procurement 
Policy  Division  (Code  HP),  Office  of 
Procurement,  NASA  Headquarters,  " 
Washington,  DC  20546,  telephone:  (202) 
453-8250. 

SUPPLEMENTARY  INFORMATION:  NASA 
has  published  miscellaneous  * 
amendments  to  the  NASA  FAR 
Supplement.  An  amendment  to  part  1825 
is  in  error  and  is  corrected  by  this 
notice.  The  amendment  had  the  effect  of 
erroneously  removing  hrom  section 
1825.102(b)(2)  a  format  for 
nonavailability  determinations. 


Dated:  October  11. 1991. 

Darleen  A.  Druyun, 

Assistant  Administrator  for  Procurement 
The  following  correction  is  made  in 
NASA  FAR  Supplement  Directive  89-9, 
part  1825,  published  in  the  Federal 
Register  on  September  26, 1991  (56  FR 
48737). 

1825.102  [Corrected] 

On  page  48747,  Hrst  column,  correct 
amendatory  instraction  ll.a.  to  read  as 
follows: 

In  section  1825.102,  paragraph  (b)  is 
amended  by  removing  (b)(3),  revisi'ig 
(b)(1).  redesignating  (b)(2)  as  (b){2)(ii) 
introductory  text  and  republished,  and 
adding  (b)(2)(i)  to  read  as  follows: 

(FR  Doc.  91-25073  Filed  10-17-91;  8:45  am] 
BttJJNG  CODE 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  672 

(Docket  Na  901184-1042] 

Groundfish  of  the  Gulf  of  Alaska 

agency;  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
action:  Rescission  of  closures  to 
directed  Hshing  for  groundfish. 

summary;  NMFS  is  rescinding  the 
closures  to  directed  fishing  for  Pacific 
cod  in  the  Western  and  Central 
Regulatory  Areas  (WG.  CG)  of  the  Gulf 
of  Alaska  (GOA).  This  action  is 
necessary  to  achieve  the  total  allowable 
catches  (TACs)  for  Pacific  cod  in  those 
regulatory  areas.  The  intent  of  this 
action  is  to  ensure  optimum  use  of 
Pacific  cod  stocks. 

effective  OATES:  12:00  noon,  Alaska 
local  time  (AJ.t.),  October  11, 1991,  until 
further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  N.  Smoker,  Resource 
Management  Specialist,  NMFS,  907-58fr- 
722a 

SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  FHan  for  the 
Groundfish  of  the  GOA  (FMP)  governs 
the  groundfish  fishery  in  the  exclusive 
economic  zone  of  the  GOA  management 
area  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  The 
FMP  was  prepared  by  the  North  Pacific 
Fishery  Management  Council  and  is 
implemented  by  regulations  set  forth  at 
50  CFR  611.92  and  50  CFR  part  672. 

TACs  for  target  species  are  specified 
annually  under  §  672.20(a)(2).  The  1991 
TACs  specified  for  Pacific  cod  in  the 


Western  and  Central  Regulatory  Areas 
fWG,  CG)  are  30.000  metric  tons  (mt) 
and  45,000  mt  respectively,  all  of  which 
were  apportioned  to  domestic  annual 
processing  (DAP)  (56  FR  8723,  March  1, 
1991). 

Previously,  under  §  672.20(c)(2),  NMFS 
prohibited  directed  fishing  for  Pacific 
cod  in  the  WG  beginning  12:00  noon. 
A.l.t..  on  March  23, 1991,  (56  FR  12852, 
March  28, 1991)  and  in  the  CG  beginning 
12:00  noon,  A.l.t.  April  29. 1991.  (56  FR 
20144,  May  2. 1991). 

Trawl  fisheries  (other  than  pelagic 
trawling  for  pollock),  and  fishing  with 
hook-and-Iine  gear  are  limited  in  the 
GOA  by  prohibited  species  catch 
allowances  of  Pacific  halibut  (PSC) 

(§  672.20  (e)  and  (f)).  At  the  time  the 
directed  fisheries  for  Pacific  cod  were 
closed  in  the  WG  and  CG,  remaining 
amounts  of  that  species  were  expected 
to  be  needed  as  bycatch  for  anticipated 
groundfish  fisheries  targeting  for  species 
other  than  Pacific  cod  throughout  the 
rest  of  the  fishing  year.  However,  GOA 
trawl  fisheries  are  expected  to  be  closed 
due  to  attainment  of  the  halibut  PSC 
allotted  to  trawl  gear  by  October  14, 
1991,  and  hook-and-line  gear  was 
prohibited  on  July  8, 1991,  (56  FR  32119, 
july  15, 1991)  for  a  similar  reason. 
Consequently,  remaining  amounts  of 
Pacific  cod  will  no  longer  be  needed  as 
bycatch.  NMFS  is  reopening  the  directed 
fishery  for  Pacific  cod  in  the'WG  and 
CG  to  allow  additional  harvest  of  that 
species. 

With  this  action,  operators  of  vessels 
fishing  with  any  gear  except  hook-and- 
line  gear  may  fish  for  Pacific  cod  in  the 
WG  and  CG. 

Classification 

This  action  is  taken  under  §  672.20 
and  is  in  compliance  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fish,  Fisheries.  Reporting  and 
recordkeeping  requirements. 

Authority:  18  U.S.C  1801  et  seq. 

Dated:  October  11, 1991. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  91-25058  Filed  10-11-91;  3:48  pm] 
BILUNC  CODE  3510-22-M 


50  CFR  Part  672 

[Docket  No.  901184-1042] 

Groundfisli  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
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action:  Notice  of  closure. 


summary:  The  Director.  Alaska  Region, 
NMFS  (Regional  Director),  has 
determined  that  the  1991  allocation  of 
prohibited  species  catch  (PSC)  of  Pacific 
halibut  to  domestic  annual  processing 
(DAP)  vessels  using  trawl  gear  in  the 
Gulf  of  Alaska  (GOA)  has  been  reached. 
Therefore,  NMI^  is  prohibiting  directed 
fishing  for  (1)  pollock  by  vessels  using 
non-pelagic  trawl  gear,  and  (2) 
groundHsh,  except  for  pollock,  by  DAP 
vessels  using  any  trawl  gear  in  the 
GOA.  This  action  is  necessary  to  avoid 
exceeding  the  PSC  limit  of  Pacific 
halibut  established  for  trawl  gear.  The 
intent  of  this  action  is  to  ensure 
optimum  use  of  groundfish  while 
conserving  PaciHc  halibut  stocks. 
EFFECTIVE  DATE:  12:00  noon,  Alaska 
local  time  (A.l.t.),  October  14, 1991,  imtil 
the  initiation  of  the  1992  Hshing  season. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  Alaska  Region, 
NMFS.  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for 
GroundHsh  of  the  GOA  (FMP)  governs 
the  groundfish  fishery  in  the  delusive 
Economic  Zone  in  the  GOA  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.92  and  parts  620  and  672. 

Under  50  CFR  672.20(c)(2).  1991  Pacific 
halibut  PSC  limits  were  established  and 
allocated  to  gear  types  in  the  GOA.  The 
notice  of  Hnal  specifications  of 
groundfish  total  allowable  catch  and 
Pacific  halibut  PSC  (56  FR  8723,  March  1, 
1991)  established  the  1991  gear 
allocation  of  Pacific  halibut  for  trawl 
gear  as  2,000  metric  tons  (mt). 

Under  §  672.20(f)(3),  the  Regional 
Director  has  determined  that  the  PSC 
limit  for  Pacific  halibut  for  trawl  gear  in 
the  GOA  will  soon  be  reached. 

Therefore.  NMFS  is  prohibiting  directed 
fishing  for.  (1)  Pollock  by  DAP  vessels 
using  non-pelagic  trawl  gear;  and  (2) 
groundfish,  except  for  pollock,  by  DAP 
vessels  using  any  trawl  gear  in  the 
GOA,  from  12:00  noon  A.l.t..  October  14. 
1991,  for  the  remainder  of  the  fishing 
year. 

ClassiHcatioD 

This  action  is  taken  under  50  CFR 
672.20,  and  as  in  compliance  with 
Executive  Order  No.  12291. 

List  of  Subjects  in  50  CFR  Part  672 

Fisheries,  Reporting  and 
recordkeeping  requirements. 


Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  11, 1991. 

David  S.  Crestin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  91-25100  Filed  10-11-91: 4:35  pm) 
Btuma  CODE  3510-33-M 


50  CFR  Part  675 

[Docket  No.  901199-1021] 

Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Notice  of  closure. 

8UMAMRY:  The  Director,  Alaska  Region, 
N^MFS  (Regional  Director),  has 
determined  that  the  secondary 
allowance  of  the  prohibited  species 
catch  (PSC)  of  PaciHc  halibut  for  the 
domestic  annual  processing  (DAP) 
flatfish  fishery  in  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI)  soon  will  be  caught.  Therefore. 
NMFS  is  closing  the  BSAI  to  directed 
Hshing  wih  trawl  gear  for  yellowBn  sole 
and  “other  flatfish"  in  the  aggregate. 
This  action  is  necessary  to  prevent  the 
secondary  allowance  of  Pacific  halibut 
for  the  flatbsh  Bshery  from  being 
exceeded  before  the  end  of  the  fishing 
year.  The  intent  of  this  action  is  to 
ensure  optimum  use  of  groundfish  while 
conserving  Pacific  halibut  stocks. 
EFFECTIVE  DATES:  12  noon,  Alaska  local 
time  (A-l.t.),  October  15, 1991,  through 
midnight,  A.l.t.,  December  31, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  N.  Smoker,  Resource 
Management  Specialist,  NMFS,  907-586- 
7228. 

SUPPLEMENTARY  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Groundfish  Fishery  in  the  Bering  Sea 
and  Aleutian  Islands  Area  (FMP) 
governs  the  groundfish  fishery  in  the 
exclusive  economic  zone  within  the 
BSAI  management  area  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  The  FMP  was 
prepared  by  the  North  Pacific  Fishery 
Management  Council  and  is 
implemented  by  regulations  appearing 
at  50  CFR  611.93  and  parts  620  and  675. 

The  final  rule  for  amendment  16  to  the 
FMP  (54  FR  2700:  January  24, 1991) 
established  PSC  bmits  for  Pacific  halibut 
for  groundfish  fisheries  in  the  BSAI  area. 
Under  §  675.21(a)(5),  the  secondary  PSC 
limit  of  Pacific  halibut  caught  while 
conducting  any  domestic  annual  harvest 
trawl  fishery  for  groundfish  in  the  BSAI 
during  any  fishing  year  is  5,333  metric 


tons  (mt).  Section  675.21(b)(1)  requires 
that  the  PSC  limit  of  Pacific  halibut  be 
further  apportioned  into  bycatch 
allowances,  one  of  which  is  assigned  to 
the  DAP  flatfish  fishery.  The  final  notice 
of  initial  specifications  of  groundfish  in 
the  BSAI  for  1991  (56  FR  6290:  February 
15, 1991)  established  the  secondary 
Pacific  halibut  allowance  for  the  DAP 
flatfish  fishery  at  800  mt. 

Under  §  675.21(c)(l)(iv),  the  Regional 
Director  has  determined  that  U.S.  fishing 
vessels  using  trawl  gear  while 
participating  in  the  DAP  flatfish  fishery 
will  catch  the  secondary  PSC  allowance 
of  Pacific  halibut  in  the  BSAI  area  by 
October  15. 1991.  Therefore,  NMFS  is 
closing  the  BSAI  area  to  U.S.  fishing 
vessels  with  trawl  gear  and  engaged  in 
the  directed  fishery  for  yellowfin  sole 
and  “other  flatfish”  in  the  aggregate 
from  12  noon,  A.l.t.,  October  15, 1991, 
through  midnight,  A.l.t.,  December  31. 
1991. 

In  accordance  with  §  675.20(h)(8)  and 
§  675.21(b)(4)(iv).  vessels  fishing  with 
trawl  gear  in  the  Bering  Sea  and 
Aleutian  Islands  area  cannot  retain  at 
any  particular  time  during  a  trip 
amounts  of  yellowfin  sole  and  “other 
flatfish”  in  the  aggregate  that  are  equal 
to  or  greater  than  20  percent  of  the 
amount  of  all  other  fish  species  retained 
at  the  same  time  during  the  same  trip  as 
calculated  in  round  weight  equivalents. 

Classification 

This  action  is  taken  under  §  §  675.20 
and  675.21  and  complies  with  Executive 
Order  12291. 

List  of  Subjects  in  50  CFR  675 

Fish,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  15, 1991. 

Richard  H.  Schaefer, 

Director  of  Office  of  Fisheries,  Conservation 
and  Management,  National  Marine  Fisheries 
Service. 

[FR  Doc.  91-25173  Filed  10-15-91;  3:44  pm) 
BILUNG  CODE  3S10-22-M 


50  CFR  Part  685 
[Docket  No.  910489-1241] 

RIN  0648-AD98 

Pelagic  Fisheries  of  the  Western 
Pacific  Region 

agency:  National  Marine  Fisheries 
Service  (NMFS),  NOAA,  Commerce. 
ACTION:  Final  rule. 

summary:  NMFS  issues  a  final  rule  to 
implement  Amendment  3  to  the  Fishery 
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Management  Plan  for  the  Pelagic 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  This  rule  prohibits  longline 
r.shing  within  50  nautical  miles  (nm)  of 
certain  Northwestern  Hawaiian  Islands 
(NWHI)  as  well  as  within  corridors 
between  those  islands.  The  intent  of  this 
action  is  to  provide  a  protected  species 
zone  around  the  centers  of  activity  of 
the  endangered  Hawaiian  monk  seal 
[Monachus  schauinslandi],  thereby 
eliminating  the  incidental  take  of  monk 
seals  in  fishing  operations.  The  final  rule 
also  establishes  a  process  for  adjusting 
the  size  of  the  protected  species  zone 
and/or  changing  the  conservation  and 
management  measures  to  consen.  e 
Hawaiian  monk  seals  and  other 
protected  species  in  the  area. 

EFFECTIVE  DATE:  This  action  is  effective 
at  0000  hours  local  time  October  14, 

1991. 

ADDRESSES:  Copies  of  Amendment  3 
and  the  environmental  assessment  are 
available  from  Kitty  B.  Simonds, 
Executive  Director,  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  Street,  Suite  1405,  Honolulu,  HI 
S6813  (808-523-1368),  or  E.C.  Fullerton, 
Regional  Director,  Southwest  Region, 
NMFS,  300  South  Ferry  Street,  Terminal 
Island,  CA  90731. 

Send  comments  on  the  collection  of 
information  to  the  Director,  Southwest 
Region,  NMFS  (see  above),  and  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  ATTN:  Paperwork  Reduction 
Project  0648-0214,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Svein  Fougner,  Fisheries  Management 
Division,  Southwest  Region,  Terminal 
Island,  California,  (213)  514-6660,  or 
Alvin  Katekaru,  Pacific  Area  Office, 
Southwest  Region,  NMFS,  Honolulu, 
Hawaii,  (808)  955-8831. 

SUPPLEMENTARY  INFORMATION:  An 
interagency  task  force  consisting  of 
NMFS,  the  U.S.  Fish  and  Wildlife 
Service,  the  Hawaii  Department  of  Land 
and  Natural  Resources,  the  U.S.  Coast 
Guard,  and  the  Western  Pacific  Fishery 
Management  Council  (Council) 
recommended  closing  to  longline  fishing 
the  area  where  monk  seals  are  active. 

At  a  public  hearing  in  Honolulu,  Hawaii, 
on  February  26, 1991,  representatives  of 
several  environmental  groups  stated 
that  they  favored  closures  of  50  nm  or 
more  to  guarantee  that  there  would  be 
no  taking  of  monk  seals  by  longline  gear, 
and  proposed  mandatory  observer 
coverage  in  a  buffer  zone  around  the 
NWHI.  Several  representatives  of  the 
fishing  industry  indicated  that  they 
believed  interactions  were  rare  and 
would  be  limited  to  waters  much  closer 


to  the  islands.  They  felt  that  a  closure  of 
20-30  nm  would  be  sufficient  with 
observer  coverage  out  to  50  nm. 

The  Council  subsequently  met  in  an 
open  session  in  Honolulu  on  February  27 
through  March  1, 1991,  and  concluded 
that  prohibiting  longline  fishing  in 
waters  within  50  nm  of  the  NWHI, 
including  corridors  connecting  islands 
more  than  100  nm  apart,  would  be 
appropriate.  In  the  Council's  view,  there 
was  no  evidence  to  suggest  that  there 
would  be  interactions  beyond  these 
boundaries.  Because  evidence  of 
continuing  interactions  of  the  fishery 
with  the  seals  warranted  establishing  a 
closed  area,  this  was  done  by 
emergency  rule  (56  FR 15842)  on  April 

13. 1991,  as  modified  at  56  FR  33211,  July 

19. 1991.  The  details  for  these  actions 
can  be  found  in  the  cited  publications 
and  v/ill  not  be  restated  here. 

A  proposed  rule  to  establish 
permanently  this  action  was  published 
in  the  Federal  Register  on  August  2, 1991 
("6  FR  37070).  At  that  time,  a  summary 
of  the  rapid  growth  of  the  longline 
fishery  and  the  actions  taken  to  prevent 
interaction  of  fishing  vessels  with  monk 
seals  was  presented. 

In  addition,  in  order  to  prevent 
persons  from  circumventing  the  closure 
by  claiming  to  be  transiting  the 
protected  species  zone,  NMFS  has 
supplemented  the  regulations  submitted 
with  Amendment  3  by  the  Council,  to 
include  a  requirement  that  fishing  vessel 
operators  notify  the  NMFS  Southwest 
Enforcement  Office  immediately  upon 
entering  and  exiting  the  zone. 
Notification  shall  include  the  name  of 
the  vessel,  name  of  the  operator,  date 
and  time  of  the  entry  or  exit,  and 
location  of  the  vessel  by  latitude  and 
longitude  to  the  nearest  minute. 

Comments  Received  and  Responses 

Comments  were  received  from  the 
Pacific  Seabird  Group  and  the  Marine 
Mammal  Commission  (Commission). 
Although  the  Pacific  Seabird  Group 
favors  an  observ'er  program  to  ensure 
compliance,  it  supports  the  closure.  A 
discussion  of  the  major  comments  of  the 
Marine  Mammal  Commission  follows: 

Comment:  The  Commission 
recommended  that  the  amendment  be 
returned  to  the  Council  with  a  request 
that  it  be  modified  to  designate  a 
protected  species  zone  extending  to  100 
nm  fi-om  the  islands  (including  waters 
between  the  islands),  and  to  require  that 
operators  of  vessels  intending  to  fish  in 
the  waters  50-100  nm  from  the  NWHI 
notify  NMFS  before  fishing  so  that  an 
observer  could  be  assigned  on  a 
representative  sample  of  vessels.  The 
observers  would  determine  whether  any 
interactions  with  monk  seals  occur  in 


those  waters.  The  protected  species 
zone  could  be  reduced  in  size  if 
observations  demonstrate  that 
interactions  do  not  occur  in  this  broader 
zone.  The  Commission  indicated  that 
monk  seals  have  been  sighted  more  than 
50  nm  from  shore  and  that  there  is  no 
information  to  support  a  conclusion  that 
monk  seals  do  not  regularly  use  waters 
50  nm  or  more  offshore.  The 
Commission  indicated  there  was 
insufficient  justification  for  the 
argument  that  closing  a  zone  larger  than 
50  nm  would  be  burdensome  to  the  fleet. 

Response:  Though  individual  animals 
have  been  assigned  beyond  50  nm, 
available  data  indicate  that  the  monk 
seal  range  consists  of  the  islands  and 
banks  of  the  NWHI  and  the  corridors 
within  that  area.  The  50-nm  protected 
species  zone  includes  all  known  areas  of 
monk  seal  habitation,  including  most  of 
the  offshore  banks.  Close  to  100  percent 
of  the  monk  seal  population  can  be 
expected  to  be  found  within  this 
extensive  area,  and  it  is  assumed  that 
any  monk  seals  hooked  or  snagged  came 
in  contact  with  longline  gear  deployed 
within  this  area.  Keeping  fishermen 
beyond  50  nm  is  expected  to  prevent 
longline  vessels  from  interacting  with 
monk  seals,  although  it  does  not 
eliminate  all  possibility  of  interaction. 
The  conclusion  that  interaction  beyond 
50  run  is  unlikely  is  logical  even  though 
individual  animals  may  be  found  far 
from  shore  on  occasion.  There  have 
been  no  reports  of  interactions  or 
sightings  of  hooked  or  injured  seals 
since  the  closure  went  into  effect. 

Because  interaction  outside  the  area  is 
unlikely,  placing  observers  on  vessels 
fishing  beyond  the  protected  species 
zone  is  not  expected  to  yield  results  that 
would  justify  the  expense;  however,  this 
rule  does  not  prevent  imposition  of  an 
observer  requirement.  The  rulemaking 
procedure  contained  in  the  final  rule 
permits  the  Regional  Director  to  initiate 
rulemaking  to  allow  placement  of 
observers  aboard  vessels  if  necessary. 
The  rule  alerts  fishermen  to  this 
possibility.  Observers  also  my  be  placed 
on  a  vessel  volunteering  to  take 
obser\'ers  if  the  opportunity  occurs. 

Regarding  the  impact  of  different  area 
closures  on  the  longline  fishery,  longline 
vessels  fish  a  large  area,  from  near 
shore  to  beyond  200  nm.  The  area 
covered  is  determined  by  the  extensive 
migratory  habits  of  the  resources  sought, 
which  include  blue  marlin,  swordfish, 
mahi  mahi,  and  various  tunas.  Logbooks 
are  available  for  the  first  6  months  of 
1991.  The  data  show  that  163,444  fish 
were  caught  off  the  Main  Hawaiian 
Islands,  the  NWHI,  and  outside  the  U.S. 
exclusive  economic  zone  (EEZ).  The 
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catch  was  distributed  as  follows;  (1) 
Main  Hawaiian  Islands,  72,680  (44 
percent),  (2)  outside  the  EEZ,  66,325  (41 
percent),  and  (3)  NWHI,  24,439  (15 
percent).  Much  of  the  NWHI  harvest 
was  caught  in  the  50-nm  protected 
species  zone.  Although  this  catch  might 
be  recovered  from  outside  the  zone,  the 
risk  of  producing  a  significant  economic 
loss  by  forcing  vessels  farther  offshore 
increases  as  the  size  of  the  closed  zone 
increases.  The  catch  per  unit  of  effort  of 
broadbiil  swordfish,  the  major  target 
species  of  the  longline  fleet,  was  2.69 
flsh  per  thousand  hooks  off  the  Main 
Hawaiian  Islands,  10.7  off  the  NWHI, 
and  12.97  outside  the  EEZ.  The  flgures 
on  catch  in  the  various  areas  may  not  be 
indicative  of  normal  conditions  as  they 
cover  only  the  first  6  months  of  1991. 

The  movement  of  the  various  species 
may  fluctuate  widely  depending  on 
environmental  conditions,  and  the  fleet 
must  adjust  to  those  changes. 

The  modified  emergency  rule 
published  on  July  19, 1991,  contained  a 
new  definition  of  longline  gear,  which 
encompasses  all  longline  gear  regardless 
of  length.  That  definition  is  included  in 
this  final  rule  to  ensure  the  full 
protection  of  monk  seals  as  intended  by 
the  closure. 

Finally,  rejection  of  the  amendment 
would  mean  that  fishing  could  resume  in 
the  closed  area  when  the  emergency 
closure  ends  on  October  13, 1991.  Under 
the  Magnuson  Act.  emergency  rules  can 
be  in  place  for  90  days,  with  a  possible 
extension  for  a  second  90-day  period. 
The  current  emergency  closure  cannot 
be  extended  any  longer  under  the 
Magnuson  Act. 

Comment:  The  proposed  process  for 
adopting  new  measures  that  may  be 
needed  to  conserve  protected  species  is 
unclear  and  seems  unnecessary  when 
emergency  procedures  exist. 

Response:  The  anticipatory 
rulemaking  procedure  in  Amendment  3 
permits  the  Regional  Director  to  amend 
the  regulations  without  the  Council 
submitting  an  amendment  to  the  FMP. 
This  would  include  publication  of  a 
proposed  rule  with  a  period  for  public 
review  and  comment.  This  is  a  faster 
way  to  respond  to  a  problem  that  needs 
to  be  resolved  but  which  is  not  an 
emergency,  and  it  does  not  require  a 
Council  FMP  amendment  document.  If 
an  emergency  does  arise  with  regard  to 
vessels  interacting  with  monk  seals,  the 
Secretary  still  has  emergency  powers 
available.  Therefore,  Amendment  3 
introduces  a  third  way  to  amend  the 
regulations,  which,  unlike  an  emergency 
action,  is  permanent  until  rescinded  or 
modified. 

No  event  has  been  identified  that 
would  trigger  initiation  of  this 


rulemaking  process  by  the  Regional 
Director.  This  approach  has  been  taken, 
and  is  often  taken,  when  future 
problems  that  might  occur  are  unknown. 
The  anticipatory  rulemaking  procedure 
will  permit  the  Regional  Director  to  take 
a  wide  range  of  actions,  depending  on 
the  circumstances  that  exist  at  the  time. 
His  action  does  not  hinge  on  a  single 
criterion.  Also,  a  rulemaking  procedure 
includes  an  opportunity  for  public 
review  and  comment.  All  comments  on 
a  proposed  action  would  be  taken  into 
consideration  before  any  new 
management  measures  are  implemented. 

Comment  Section  685.11(c)  of  the 
proposed  rule  states  that  the  initial  size 
of  the  protected  species  zone  would  be 
50  nm  from  the  geographic  centers  of  the 
various  NWHI.  This  wording  does  not 
mention  the  corridors  between  the 
islands. 

Response:  The  definition  of  the 
protected  species  zone  was  contained  in 
the  final  rule  implementing  Amendment 
2  to  the  FMP  (58  FR  24731.  May  31. 1991). 
The  definition  was  corrected  to  include 
the  corridors  by  a  notice  in  the  Federal 
Register  on  August  2, 1991,  (56  FR 
37023).  References  to  the  protected 
species  zone  mean  the  zone  as  modified 
by  the  August  2, 1991,  notice. 

Comment  There  are  areas  in 
Amendment  3  where  a  more  complete 
discussion  could  have  been  provided, 
such  as  a  reference  to  the  new  definition 
of  longline  gear  for  the  NWHI.  a 
discussion  of  the  monk  seal  sightings  far 
from  shore,  a  discussion  of  the  recent 
declines  in  beach  counts,  a  recognition 
that  no  one  knows  where  the 
interactions  have  occurred,  and  a 
discussion  of  the  suggestion  by  the 
Commission  on  taking  observers  in  a  50- 
nm  area  outside  the  protected  species 
zone. 

Response:  All  the  above  subjects  have 
been  taken  into  consideration  in 
determining  to  issue  this  final  rule,  and 
the  Council  has  a  copy  of  the 
Commission's  letter.  These  comments 
will  also  be  considered  in  future 
amendments. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator),  has  determined  that 
Amendment  3  and  its  implementing  rule 
are  necessary  for  the  conservation  and 
management  of  the  pelagic  fishery 
resources  of  the  western  Pacific  region 
and  are  consistent  with  the  Magnuson 
Act  and  other  applicable  law. 

The  Southwest  Region,  NMFS,  in 
cooperation  with  the  Council  prepared 
an  environmental  assessment  (EA)  for 
the  amendment  The  Assistant 
Administrator  has  determined  that  there 


will  not  be  a  significant  impact  on  the 
environment  A  copy  of  the  EA  is 
available  from  the  Regional  Director  or 
the  Council  (see  addresses). 

The  Assistant  Administrator  has 
determined  that  this  is  not  a  “major 
rule"  requiring  a  regulatory  impact 
analysis  under  E.0. 12291.  This  final  rule 
will  not  have  a  cumulative  effect  on  the 
economy  of  $100  million  or  more,  nor 
will  it  result  in  a  major  increase  in  costs 
to  consumers,  industries,  government 
agencies,  or  geographical  regions.  No 
significant  adverse  effects  are 
anticipated  on  competition,  employment, 
investment,  productivity,  innovation,  or 
competitiveness  of  U.S.-based 
enterprises. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Small  Business  Administration 
that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  determination  is 
based  on  the  regulatory  impact  review 
(RIR),  which  is  incorporated  into  the 
amendment.  The  displacement  of  a 
portion  of  the  longline  effort  outside  the 
protected  species  zone,  as  currently 
defined,  is  not  expected  to  have  a 
significant  economic  effect,  because  the 
number  of  boats  involved  is  small  and 
the  harvest  can  be  anticipated  to  be 
recovered  outside  the  area. 

This  rule  contains  a  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act,  44  U.S.C. 

3501  etseq.  This  information  collection 
has  been  approved  by  the  Office  of 
Management  and  Budget  (0MB),  OMB 
Control  Number  0648-0214.  Operators  of 
longline  fishing  vessels  are  required  to 
notify  the  NMFS  Southwest 
Enforcement  Office  immediately  upon 
entering  and  departing  the  protected 
species  zone.  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  be  10  minutes,  5  minutes 
for  the  pre-transit  notification  and  5 
minutes  for  the  post-transit  notification. 
Send  comments  on  reducing  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  on  how  to  reduce  the 
burden,  to  the  Regional  Director, 
Southwest  Region,  NMFS,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs  (see  ADDRESSES). 

The  Council  has  determined  that  the 
proposed  action  is  consistent  to  the 
maximum  extent  practicable  with  the 
approved  coastal  zone  management 
program  of  the  State  of  Hawaii.  A  letter 
requesting  concurrence  with  this 
determination  was  forwarded  to  the 
appropriate  state  agency,  and  the  State 
of  Hawaii  has  concurred. 
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The  biological  opinion  issued  for 
Amendment  2.  which  defined  the 
protected  species  zone  and  required 
reporting  from  fishermen  active  within 
the  zone,  states  that  closing  the  area  to 
longline  fishing  is  a  reasonable  and 
prudent  alternative,  under  which  the 
fishery  would  not  jeopardize  the 
continued  existence  of  the  Hawaiian 
monk  seal.  This  amendment  implements 
that  alternative. 

This  proposed  rule  does  not  contain 
policies  with  federalism  implications 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  E.0. 12612. 

In  order  to  afford  maximum 
opportunity  for  public  comment  and 
participation,  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  requires 
that,  generally.  Hnal  rules  be  published 
not  less  than  30  days  before  they 
become  effective.  This  30-day  period 
may  be  shortened  or  waived  if  the 
rulemaking  agency  publishes  with  the 
rule  an  explanation  of  what  good  cause 
I'istiHes  an  earlier  date.  This  rule, 
implementing  Amendment  3  to  the  FMP. 
makes  permanent  with  few  changes 
certain  management  measures  that  were 
promulgated,  with  a  request  for 
comments,  by  emergency  rule  on  April 
18. 1991  (as  modified  on  July  19. 1991). 
The  public  has  had  opportunities  to 
comment  on  that  emergency  rule  as  well 
as  to  participate  in  the  development  of 
Amendment  3.  The  emergency  rule  is 
effective  until  October  13. 1991.  To 
prevent  a  lapse  in  the  management 
regime,  which  includes  urgent  measures 
necessary  to  protect  monk  seals  and 
assess  conditions  in  and  impacts  of  the 
fishery,  this  rule  should  be  effective 
when  the  emergency  rule  expires. 
However,  the  public  comment  period  on , 
the  proposed  rule  ended  on  September 
18. 1991,  and  although  this  final  rule  has 
been  published  as  expeditiously  as 
possible,  it  is  not  possible  to  provide  a 
full  30  days  before  the  emergency  rule 
will  expire.  Accordingly,  good  cause  is 
found  for  making  this  rule  effective  on 
0000  hours  local  time,  October  14. 1991. 

List  of  Subjects  in  50  CFR  Part  685 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  11, 1991. 

William  W.  Fox,  )r.. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  50  CFR  part  685  is  amended 
as  follows: 


PART  685— PELAGIC  FISHERIES  OF 
THE  V/ESTERN  PACIFIC  REGION 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  685.2.  the  definition  for 
"Longline  gear”  is  revised  and  a  new 
definition  for  "Northwestern  Hawaiian 
Islands"  is  added,  in  alphabetical  order, 
to  read  as  follows: 

§685.2  Definitions. 
***** 

Longline  gear  means  a  type  of  fishing 
gear  consisting  of  a  main  line  that 
exceeds  one  (1)  nautical  mile  in  length, 
is  suspended  horizontally  in  the  water 
column  either  anchored,  floating,  or 
attached  to  a  vessel,  and  from  which 
branch  or  dropper  lines  with  hooks  are 
attached:  except  that,  within  the 
protected  species  zone,  longline  gear 
means  a  type  of  fishing  gear  consisting 
of  a  main  line  of  any  length  that  is 
suspended  horizontally  in  the  water 
column  either  anchored,  floating,  or 
attached  to  a  vessel,  and  from  which 
branch  or  dropper  lines  with  hooks  are 
attached. 

***** 

Northwestern  Hawaiian  Islands 
means  the  EEZ  of  the  Hawaiian  Islands 
Archipelago  lying  to  the  west  of  161"  W. 
longitude. 

***** 

3.  In  §  685.5  new  paragraphs  (r)  and 
(s)  are  added,  in  alphabetical  order,  to 
read  as  follows: 

§  685.5  Prohibitions. 
***** 

(r)  Fish  for  management  unit  species 
with  longline  gear  within  the  protected 
species  zone  in  the  Northwestern 
Hawaiian  Islands. 

(s)  Fail  to  notify  the  NMFS  Southwest 
Enforcement  Office  of  intent  to  enter  or 
depart  the  protected  species  zone  as 
required  under  §  685.14. 

***** 

4.  In  §  685.11,  the  section  heading  is 
revised  and  paragraphs  (a)  through  (c) 
are  revised,  to  read  as  follows: 

§  685.1 1  Protected  species  conservation. 

(a)  If  the  Regional  Director  determines 
that  additional  measures  are  needed  in 
a  particular  area  to  prevent  adverse 
effects  of  longline  fishing  on  protected 
species,  the  Regional  Director  will,  with 
the  Council's  concurrence,  initiate 
rulemaking,  which  could  include: 


(1)  Requiring  additional  reporting  from 
vessels  fishing: 

(2)  Enlarging  the  protected  species 
zone; 

(3)  Restricting  the  type  of  gear  used; 

(4)  Requiring  observers  to  be  taken  on 
fishing  trips;  or 

(5)  Adopting  any  other  management 
measures  necessary  to  protect 
endangered  or  threatened  species. 

(b)  If  an  observer  requirement  is 
established  under  paragraph  (a)(4)  of 
this  section,  the  operator  of  a  fishing 
vessel  subject  to  the  permit 
requirements  of  §  685.9  of  this  part  shall 
inform  the  Pacific  Area  Office  at  least  72 
hours  (not  including  weekends  and 
holidays)  before  leaving  port  of  the 
operator’s  intent  to  fish  within  an  area 
in  which  observers  are  required.  The 
operator  shall  provide  this  notice  by 
contacting  the  Pacific  Area  Office, 
telephone  (808)  955-8831.  The  notice 
must  include  the  name  of  the  vessel,  the 
name  of  the  operator,  the  intended 
departure  date  and  location,  and  a 
telephone  number  at  which  the  operator 
or  his  agent  may  be  contacted  during  the 
business  day  (8  a.m.  to  5  p.m.  local  time) 
to  indicate  whether  an  observer  will  be 
required  on  the  fishing  trip. 

(c)  The  initial  size  of  the  protected 
species  zone  is  50  nm  from  the  center 
geographical  positions  of  Nihoa  Island, 
Necker  Island,  French  Frigate  Shoals, 
Gardner  Pinnacles,  Maro  Reef,  Laysan 
Island,  Lisianski  Island,  Pearl  and 
Hermes  Reef,  Midway  Islands,  and  Kure 
Island,  as  defined  in  §  635.2. 
***** 

5.  A  new  §  685.14  is  added,  to  read  as 
follows: 

§  685. 14  Transit  notification. 

The  operator  of  a  longline  fishing 
vessel  subject  to  this  part  transiting  the 
protected  species  zone  shall  notify  the 
NMFS  Southwest  Enforcement  Office  at 
(808)  541-2727  immediately  upon 
entering  and  immediately  upon 
departing  the  protected  species  zone. 

The  notification  must  include  the  name 
of  the  vessel,  name  of  the  operator,  date 
and  time  (GMT)  of  entry  or  exit  from  the 
protected  species  zone,  and  location  by 
latitude  and  longitude  to  the  nearest 
minute. 

(FR  Doc.  91-25075  Filed  10-11-91;  4:02  pm) 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  312, 322, 327  and  381 
[Docket  No.  90-004W] 

RIN  No.  0583-AB30 

Imported  Canadian  Product  Further 
Implementation  of  the  United  States- 
Canada  Free-Trade  Agreement 

AGENCV:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Withdrawal  of  proposed  rule. 

SUSUSARV:  The  Food  Safety  and 
Inspection  Service  fFSIS)  is  withdrawing 
its  proposal  of  June  29, 1990,  that  would 
have  amended  the  Federal  meat  and 
poultry  products  inspection  regulations 
by  exempting  the  Canadian  inspection 
system  and  imported  Canadian  product 
from  various  views  and  inspection 
requirements.  The  proposed  changes 
were  intended  to  facilitate  trade  of  meat 
and  poultry  products  between  the 
United  States  and  Canada  under  the 
United  States-Canada  Free-Trade 
Agreement.  FSIS  does  not  intend  to 
proceed  with  this  rulemaking  in  view  of 
the  comments  received. 

DATES:  This  withdrawal  is  effective 
October  la  1991. 

FOR  FURTHER  INFORMATION  CONTACT. 

Patricia  Stolfa,  Deputy  Administrator, 
International  Programs,  Food  Safety  and 
Inspection  Serv'ice,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250, 

(202)  447-3473. 

SUPPLEMENTARY  INFORMATION:  On  June 
29. 1990,  FSIS  published  a  proposed  rule 
(55  FR  26695)  to  amend  various 
provisions  of  the  Federal  meat  and 
poultry  products  inspection  regulations 
to  exempt  Canadian  meat  and  poultry 
products  intended  for  export  to  the 
United  States  from  various  requirements 
including  the  requirement  that  imported 
product  be  subject  to  reinspection  by 
United  States  import  inspectors.  FSIS 
also  proposed  to  exempt  the  Canadian 
inspection  system  from  various 
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requirements  applicable  to  other  foreign 
countries  desiring  to  obtain  and/or 
maintain  their  eligibility  to  export 
product  to  the  United  States,  and  to 
relieve  USDA  officials  from  conducting 
certain  review  activities.  In  addition, 
FSIS  proposed  to  add  a  new  export 
stamp  to  be  applied  to  United  States 
product  intended  for  export  to  Canada 
and  to  waive  the  requirement  that  an 
export  certificate  accompany  product 
intended  for  export  to  Canada.  Lastly, 
FSIS  proposed  to  provide  new 
procedures  applicable  to  United  States 
establishments  exporting  product  to 
Canada  and  to  Canadian  establishments 
exporting  products  to  the  United  States. 
If  the  proposed  provisions  had  been 
made  final  such  provisions  would  have 
been  employed  first  on  an  experimental 
basis  for  a  one-year  period.  After  the 
one-year  period  had  expired,  operations 
under  the  provisions  would  have  been 
evaluated  and  determinations  made  on 
what  permanent  changes  were 
necessary. 

The  proposal  was  intended  to 
facilitate  trade  of  meat  and  poultry 
products  between  Canada  and  the 
United  States  in  keeping  with  the  goal  of 
the  United  States-Canada  Free-Trade 
Agreement  A  considerable  number  of 
commenters  opposed  the  changes 
proposed  in  the  rulemaking. 

Based  on  its  consideration  of  the 
comments  received,  the  Agency  has 
concluded  it  will  not  proceed  with  this 
rulemaking.  Accordingly,  FSIS  hereby 
withdraws  the  proposed  rule  published 
in  the  Federal  Register  on  June  29, 1990 
(55  FR  26695). 

Done  at  Washington.  DC  on;  October  15. 
1991. 

Ronald  J.  Prucha, 

Acting  Administrator. 

[FR  Doc.  91-25193  Filed  10-17-91:  8:45  am) 
BILUNQ  CODE  MIO-OM-M 


9  CFR  Part  318 

[Docket  No.  ea-016P] 

RIN  0Sa3-AA78 

Increased  Level  of  Sodium  Citrate  as 
an  Anticoagulant  in  Fresh  Blood  of 
Livestock 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
amend  the  chart  of  approved  substances 
in  9  CFR  318.7(c)(4)  to  increase  the 
maximum  use  level  of  sodium  citrate  as 
an  anticoagulant  in  fresh  blood  of 
livestock  hem  0.2  percent  to  0.5  percent. 
Additionally,  the  permitted  level  of 
sodium  citrate  would  be  clarihed  to 
indicate  it  is  a  percent  based  on  weight. 
This  proposed  rule  is  in  response  to  a 
petition  submitted  by  American  Meat 
Protein  Corporation. 

DATES:  Comments  must  be  received  on 
or  before  December  17, 1991. 

ADDRESSES:  Written  comments  to: 

Policy  Office,  Attn:  Linda  Carey,  FSIS 
Hearing  Clerk,  room  3171,  South 
Building.  Food  Safety  and  Inspection 
Service.  U.S.  Department  of  Agriculture. 
Washington,  DC  20250.  (See  also 
“Comments"  under  “Supplementary 
Information.”) 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Edwards,  Director,  Food 
Ingredient  Assessment  Division. 
Regulatory  Programs,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250. 

(202)  205-0080. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

The  Administrator,  FSIS,  has 
determined  that  this  proposed  rule  is  not 
a  major  rule  under  Executive  Order 
12291.  It  would  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  export  or  domestic 
markets. 

Effects  on  Small  Entities 

The  Administrator,  FSIS,  has  made  an 
initial  determination  that  this  proposed 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  This  proposal  would  permit  an 
increased  use  level  of  sodium  citrate  as 
an  anticoagulant  in  fresh  blood  of 
livestock.  The  addition  of  sodium  citrate 
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facilitates  the  cleaning  and  sanitizing  of 
equipment,  and  the  separation  of  red 
blood  cells  from  plasma.  The  use  of 
sodium  citrate  in  this  proposed  manner 
is  optional  to  manufacturers.  This 
proposal  imposes  no  new  requirements 
on  industry.  Decisions  by  individual 
manufacturers  on  whether  to  use  sodium 
citrate  as  an  anticoagulant  in  fresh 
blood  of  livestock  at  the  proposed  level 
would  be  based  on  their  conclusions 
that  the  beneHts  would  outweigh  any 
implementation  costs. 

Because  the  use  of  sodium  citrate  is 
optional,  it  is  difficult  at  this  time  to 
determine  the  number  of  small  entities 
that  might  choose  to  use  this  substance. 
It  is  also  difHcult  to  accurately  assess 
the  economic  impact  on  small  entities. 
Accordingly,  FSIS  seeks  comments  from 
interested  parties  on  how  many 
manufacturers  might  choose  to  use 
sodium  citrate  as  an  anticoagulant  in 
fresh  blood  of  livestock,  as  well  as  data 
on  the  economic  impact  of  this  proposed 
change. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  proposed  role.  Written  comments 
should  be  sent  to  the  Policy  Ofbce  at  the 
address  shown  above  and  should  refer 
to  Docket  Number  86-016P.  All 
comments  submitted  in  response  to  this 
proposal  will  be  available  for  public 
inspection  in  the  Policy  Office  from  9 
a.m.  to  12:30  p.m.  and  from  1:30  p.m.  to 
4:00  p.m.,  Monday  through  Friday. 

Background 

FSIS  has  been  petitioned  by  American 
Meat  Protein  Corporation,  Ames,  Iowa, 
to  increase  the  maximum  use  level  of 
sodium  citrate  as  an  anticoagulant  in 
blood  to  0.5  percent.  The  Federal  meat 
inspection  regulations  currendy  permit 
the  use  of  sodium  citrate  for  this 
purpose  at  a  level  of  0.2  percent  [9  CFR 
318.7(c)(4)). 


At  the  0.2  percent  level,  the  petitioner 
contends,  whole  blood  has  a  tendency 
to  coagulate  in  the  holding  tank  and  in 
the  collection  buckets.  In  addition,  the 
separator  becomes  clogged  due  to  the 
coagulation  of  raw  product.  Data 
submitted  by  the  petitioner  show  that 
these  problems  were  resolved  when  the 
level  of  sodium  citrate  was  increased  to 
0.5  percent  Data  also  indicate  that  use 
of  the  higher  level  of  sodium  citrate 
resulted  in  the  plasma  being  separated 
from  the  red  cells  more  efficiently. 

Sodium  citrate  is  listed  in  21  CFR 
182.1751  as  a  substance  generally 
recognized  as  safe  (GRAS)  when  used  in 
accordance  with  good  manufacturing 
practices.  Sodium  citrate,  along  with 
citric  acid,  is  listed  in  9  CFR  318.7(c)(4) 
as  an  anticoagulant  to  prevent  clotting 
of  fresh  blood  of  livestock  at  0.2  percent 
with  or  without  water.  The  Food  and 
Drug  Administration  (FDA)  has 
determined,  in  an  October  1988  letter, 
that  the  proposed  increase  in  the  level  of 
use  for  sodium  citrate  as  an 
anticoagulant  in  fresh  blood  of  livestock 
is  consistent  with  its  regulations.*  When 
water  is  used  to  make  a  solution  of 
sodium  citrate  added  to  blood,  not  more 
than  2  parts  water  to  1  part  of  sodium 
citrate  may  be  used.  However,  the 
regulations  do  not  specify  whether  the 
0.2  percent  level  is  based  on  weight  or 
on  volume. 

The  Proposal 

After  reviewing  the  petitioner’s  data 
and  information,  FSIS  has  determined 
that  the  use  of  sodium  citrate  at  the  0.5 
percent  level  would  be  in  accordance 
with  the  provisions  of  the  Federal  Meat 
Inspection  Act  and  would  not  affect  the 
wholesomeness  of  meat  products 
because  sodium  citrate  is  a  substance 
generally  recognized  as  safe  when  used 
in  accordance  with  good  manufacturing 


'  A  copy  of  FDA’s  letter  is  available,  without 
charge,  from  the  FSIS  ffearing  Clerk. 


practices.  Therefore,  FSIS  is  proposing 
to  amend  the  chart  of  approved 
substances  in  9  CFR  318.7(c)(4)  to 
increase  the  use  level  of  sodium  citrate 
as  an  anticoagulant  in  fresh  livestock 
blood  from  0.2  percent  to  0.5  percent.  In 
order  to  reflect  Agency  policy  and 
industry  practice,  this  proposal  would 
also  clarify  that  the  use  level  of  sodium 
citrate  is  based  on  the  ingoing  weight  of 
the  product.  FSIS  has  determined  that 
the  petitioner  has  presented  technical 
data  that  demonstrates  the  efficacy  of 
sodium  citrate  for  the  intended  purpose 
at  the  0.5  percent  level. 

'This  proposal  would  revise  the 
manner  in  which  the  entry  for  citric  acid 
is  presented  in  the  chart  of  substances 
in  9  CFR  318.7(c)(4).  In  the  chart,  under 
the  Class  of  substance 
“Anticoagulants,”  citric  acid  is  listed 
with  sodium  citrate.  Due  to  the 
increased  use  level  of  sodium  citrate, 
citric  acid  will  no  longer  be  listed  with 
sodium  citrate,  but  as  a  separate  entry. 

List  of  Subjects  in  9  CFR  Part  318 

Meat  inspection.  Food  additives. 

For  reasons  discussed  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  part  318  to  read  as  follows: 

PART  318— ENTRY  INTO  OFFICIAL 
ESTABLISHMENTS;  REINSPECTION 
AND  PREPARATION  OF  PRODUCTS 

1.  The  authority  citation  for  part  318 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  450, 1901-1906:  21  U.S.C. 
601-695;  7  CFR  2.17,  2.55. 

2.  In  the  chart  in  §  318.7(c)(4),  the 
Class  of  substance  “Anticoagulants” 
would  be  revised  to  read  as  follows: 

§  318.7  Approval  of  substances  for  use  In 
the  preparation  of  products. 

*  «  •  *  * 

(c)  *  *  * 

(4)  •  •  * 


Class  of  substance  Substance  Purpose  Products 


Amount 


Anbcoagulants _  Citric  acid .  To  prevent  Fresh  blood  of  0.2  percent  vrith  or  without  water.  When  water  is  used  to  make  a  solution  of  citric  acid 

dottirtg.  livestock.  added  to  blood  of  livestock,  not  more  than  2  parts  of  wafer  to  1  part  of  citric  acid  shall 

be  used. 

Sodium  dtrate . do . . . . . do _  Not  to  exceed  0.5  percent  based  on  ingoing  weight  of  the  product  When  water  is  used  to 

make  a  solution  of  sodium  citrate  added  to  blood  of  livesfock,  not  more  than  2  parts  of 
water  to  1  part  of  sodium  citrate  shall  be  used. 
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Done  at  Washington,  DC,  on;  September  23, 
1991. 

R.J.  Pnicha, 

Acting  Administrator,  Food  Safety  and 
Inspection  Service. 

[FR  Doc.  91-25060  Filed  10-17-91:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Parts  928  and  932 

(Docket  No.  910815-1215] 

RIN  0648-AD09 

Implementing  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990; 
Phase  One 

agency:  O^ice  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM). 

summary:  This  NPRM  is  issued  to 
provide  interested  persons  with  an 
opportunity  to  contribute  to  the 
development  of  NOAA's  regulations  to 
implement  certain  provisions  of  Public 
Law  101-508,  the  Coastal  Zone  Act 
Reauthorization  Amendments  of  1990 
(1990  Reauthorization],  which  amended 
the  Coastal  Zone  Management  Act 
(CZMA).  Because  of  the  large  scope  of 
the  1990  Reauthorization  and  the 
substantial  rulemaking  required  to 
implement  many  of  its  new  provisions, 
NOAA  has  decided  to  pursue  a  phased 
approach  to  the  rulemaking.  The  first 
phase  includes  regulations  to  implement 
the  new  Coastal  Zone  Enhancement 
Grants  Program  (new  section  309], 
revised  procedures  for  conducting 
reviews  of  performance  under  section 
312,  and  new  authority  for  interim 
sanctions  under  section  312(c]. 
Regulations  for  the  Enhancement  Grants 
Program  are  required  by  the  1990 
Reauthorization  within  one  year  of 
enactment  (or  by  November  5, 1991]. 

The  regulations  will  provide  the 
procedures  for  NOAA  and  the  coastal 
States  to  follow  in  awarding 
enhancement  grants  and  carrying  out 
reviews  of  performance,  and  the  criteria 
that  NOAA  will  apply  in  evaluating 
enhancement  grant  proposals  and  in 
deciding  whether  to  invoke  interim 
sanctions.  Interested  persons  are  invited 
to  submit  detailed  written  comments. 


DATES:  Comments  must  be  received  by 
December  2, 1991. 

ADDRESSES:  Submit  comments 
concerning  this  Notice  of  Proposed 
Rulemaking  to:  Vickie  A.  Allin,  Chief, 
Policy  Coordination  Division,  Office  of 
Ocean  and  Coastal  Resource 
Management,  NOS/NOAA,  1825 
Connecticut  Avenue  NW.,  suite  701, 
Washington.  DC  20235  (tel.  202/606- 
4100]. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vickie  Allin  or  Dee  Gamer,  Policy 
Coordination  Division  (202/606-4100]. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  Notice  of  Proposed  Rulemaking  is 
issued  under  the  authority  of  the  Coastal 
Zone  Management  Act  of  1972,  as 
amended  (16  U.S.C.  1451-1464]. 

II.  Availability  of  Comments 

All  comments  submitted  in  response 
to  this  Notice  of  Proposed  Rulemaking 
will  be  available  during  normal  business 
hours  8  a.m.-4:30  p.m.]  in  suite  701, 
Universal  South  Building,  1825 
Connecticut  Avenue  NW.,  Washington 
DC  20235. 

III.  Regulatory  Issues 
A.  General  Background 

The  Coastal  Zone  Management  Act 
(CZMA]  was  enacted  to  encourage  and 
assist  coastal  States  and  territories 
(States]  in  developing  and  implementing 
management  programs  to  preserve, 
protect,  develop  and,  where  possible, 
restore  or  enhance  the  resources  of  our 
Nation's  coast.  On  November  5, 1990, 
the  President  signed  the  Coastal  Zone 
'Act  Reauthorization  Amendments  of 
1990,  which  reauthorized  the  CZMA 
through  FY  1995.  The  purpose  of  the 
reauthorization  was  to  revitalize  and 
strengthen  the  CZMA,  particularly  in  the 
area  of  water  quality.  To  do  so,  the 
reauthorization  added  several  major 
new  provisions,  including: 

•  A  new  Coastal  Nonpoint  Pollution 
Control  Program,  which  requires  each 
coastal  State  with  a  federally  approved 
coastal  zone  management  (CZM] 
program  to  develop  a  program  to  be 
implemented  through  section  306  of  the 
CZMA  and  section  319  of  the  Clean 
Water  Act,  to  protect  coastal  waters 
from  nonpoint  source  pollution.  Program 
approval  and  oversight  are  shared 
between  NOAA  and  the  Environmental 
Protection  Agency  (EPA]; 

•  A  new  enhancement  grants  program 
which  encourages  each  coastal  State  to 
improve  its  CZM  program  in  one  or 
more  of  eight  identified  national  priority 
areas:  Coastal  wetlands  management 
and  protection,  natural  hazards 


management  (including  potential  sea 
and  Great  Lakes  level  rise],  public 
improvements,  reduction  marine  debris, 
assessment  of  cumulative  and 
secondary  impacts  of  coastal 
development,  special  area  management 
planning,  ocean  resource  planning,  and 
siting  of  coastal  energy  and  government 
facilities; 

•  A  new  “Coastal  Zone  Management 
Fund”  (CZM  Fund]  consisting  of  Coastal 
Energy  Impact  Program  loan  repayments 
form  which  the  Secretary  of  Commerce 
shall  pay  (subject  to  appropriations]  for 
the  Federal  administrative  costs  of  the 
program  and  fund  special  projects, 
emergency  State  assistance  and  other 
discretionary  CZM  activities; 

•  New  requirements  for  expanded 
public  participation  opportunities  in  the 
program  evaluation  process  and 
expedited  production  of  Bnal  evaluation 
findings,  and  new  authority  to  impose 
interim  sanctions  involving  suspension 
of  Hnancial  assistance  for  6  to  36  months 
if  a  State  or  National  Estuarine 
Research  Reserve  (Reserve]  designated 
under  section  315  of  the  CZMA  is  failing 
to  adhere  to  its  federally-approved 
program  or  management  plan  of  the 
terms  of  financial  assistance  awards; 

•  A  new  requirement  for  the 
Secretary  to  provide  technical 
assistance  and  management-oriented 
research  to  support  development  and 
implementation  of  State  CZM  programs; 

•  Authorization  for  NOAA  to  make 
annual  achievement  awards  to 
individuals  and  local  governments  for 
outstanding  accomplishments  in  the 
field  of  coastal  zone  management; 

•  Clarification  of  the  scope  of  the 
CZMA’s  Federal  consistency  provisions, 
which  state  that  Federal  actions  in  or 
affecting  the  coastal  zone  must  be 
consistent  with  federal-approved  State 
coastal  management  programs,  and 
overturning  the  Supreme  Court’s  1984 
decision  in  Secretary  of  the  Interior  v. 
California,  in  which  the  Court  held  that 
OCS  oil  and  gas  lease  sales  were  not 
subject  to  Federal  consistency; 

•  Modifications  to  the  National 
Estuarine  Research  Reserve  System 
under  315  of  the  CZMA,  including 
increasing  the  maximum  amount  of 
Federal  financial  assistance  for  land  or 
water  acquisition  at  an  individual 
Reserve  from  $4M  and  $5M,  and 
increasing  the  maximum  Federal  share 
of  costs  for  managing  Reserves  and 
supporting  educational  activities  from  50 
to  70  percent; 

•  Reorganization  and  consolidation  of 
CZM  program  approval  requirements 
and  other  technical  changes,  including 
new  statements  of  findings  and  purpose, 
new  and  revised  policies  and  objectives. 
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and  new  and  revised  statutory 
definitions.  Authority  to  make  program 
development  grants  is  reinstituted 
through  FY  1993,  and  the  signiflcant 
improvement  provisions  of  section 
306(a)  are  deleted;  and 
•  Addition  of  three  new  program 
approval  requirements  at  section  306(d] 

(14),  (15)  and  (16),  dealing  with  public 
participation  in  permitting  processes, 
consistency  determinations  and  other 
similar  decisions,  providing  a 
mechanism  to  ensure  that  all  State 
agencies  will  adhere  to  the  program,  and 
requiring  enforceable  policies  and 
mechanisms  to  implement  the  applicable 
requirements  of  the  new  Coastal 
Nonpoint  Pollution  Control  Programs, 
respectively.  The  public  participation 
and  State  agency  adherence 
requirements  must  be  met  within  3  years 
of  enactment.  The  enforceable  policies 
for  nonpoint  source  pollution  must  be 
met  on  the  same  schedule  as  the 
development  of  the  Coastal  Nonpoint 
Pollution  Control  Programs. 

B.  Approach  to  Rulemaking 

Because  of  the  substantial  scope  of 
these  changes  and  the  statutory 
requirement  to  develop  regulations  for 
the  Coastal  Zone  Enhancement  Grants 
Program  within  12  months  from  the  date 
of  enactment  of  the  1990 
Reauthorization,  NOAA  has  decided  to 
undertake  a  phased  rulemaking.  This 
will  allow  us  to  concentrate  the 
necessary  resources  to  meet  the 
statutory  deadline  for  the  enhancement 
grants  rulemaking,  and  also  make 
necessary  changes  to  the  regulations  on 
review  of  performance  to  implement  the 
new  procedures  and  interim  sanctions  in 
an  equitable  and  consistent  manner. 

NOAA  believes  it  is  premature  to 
undertake  rulemaking  on  other  aspects 
of  the  reauthorization.  For  example, 
NOAA  needs  more  information  before 
proceeding  to  rulemaking  on  program 
approvability  requirements  for  the  new 
nonpoint  pollution  control  programs. 

This  is  because  EPA  must  issue 
guidance  on  management  measures  for 
sources  of  nonpoint  pollution  on  the 
basis  of  which  States  are  to  develop 
their  programs.  EPA  has  18  months  in 
which  to  develop  this  guidance.  In 
addition,  NO,\A  and  EPA  have  joint 
approval  authority  for  these  programs. 
NOAA’s  regulations  need  to  reflect 
agreement  between  NOAA  and  EPA  on 
who  will  have  authority  to  approve 
which  parts  of  the  program.  Thus, 
rulemaking  to  implement  the  Coastal 
Nonpoint  Pollution  Control  Program  will 
be  a  later  phase  of  the  rulemaking 
process. 

Similarly,  NOAA  will  not  proceed 
with  rulemaking  immediately  to 


implement  the  new  program  approval 
requirements  of  section  306(d)  (14).  (15) 
and  (16).  This  is  because  no  State  is 
required  to  meet  these  requirements 
until,  at  the  earliest,  3  years  from  the 
date  of  enactment  (or  November  1993), 
and  because  the  requirements  of 
sections  306(d)  (14)  and  (15)  have  been 
partially  met  already  by  existing  State 
programs.  NOAA  will  incorporate  the 
requirements  of  sections  306(d)  (14)  and 

(15)  into  its  program  approval 
regulations  and  issue  guidance  to  the 
States  on  meeting  these  requirements. 
The  new  requirement  of  section  306(d) 

(16)  that  State  CZM  programs  contain 
enforceable  policies  to  implement  the 
new  Coastal  Nonpoint  Pollution  Control 
Programs  will  be  incorporated  into 
program  approval  regulations  for  these 
programs,  when  those  regulations  are 
developed. 

The  changes  to  the  National  Estuarine 
Research  Reserve  System  (section  315  of 
the  CZMA)  are  non-controversial 
conforming  changes  which  will  be 
included  as  a  part  of  a  separate 
rulemaking  that  will  make  other 
necessary  clarifying  changes  to  NOAA’s 
existing  section  315  regulations. 

NOAA  does  not  propose  to  issue 
regulations  on  the  CZM  Fund,  the 
technical  assistance  program,  or  the 
C21M  achievement  awards  at  this  time. 
Also.  NOAA  does  not  intend  to  revise 
its  Federal  consistency  rules  at  this  time. 
The  changes  to  the  Federal  consistency 
provisions,  except  for  overturning  the 
Supreme  Court's  decision  on  outer 
continental  shelf  (OCS)  oil  and  gas  lease 
sales,  merely  codify  NOAA’s  existing 
regulations.  NOAA  wishes  to  gain  more 
experience  with  the  new  provisions,  the 
issues  likely  to  arise  in  their 
implementation,  and  the  public  and 
interagency  concerns,  before  deciding 
how  to  address  rulemaking  on  this 
subject. 

Under  the  phased  rulemaking 
approach  described  above.  Phase  I 
consists  of: 

(1)  Regulations  to  implement  the 
Coastal  Zone  Enhancement  Grants 
Program  (section  309  of  the  CZMA), 
required  by  statute  within  12  months  of 
enactment,  and 

(2)  Regulatory  revisions  and  new 
regulations  to  implement  the  procedural 
requirements  and  interim  sanction 
provisions  of  section  312 — Review  of 
Performance. 

C.  Preliminary  Comments 

On  February  22, 1991,  OCRM 
distributed  issue  papers  on  the 
rulemaking  for  the  Coastal  Zone 
Enhancement  Grants  Program  and 
Review  of  Performance  to 
approximately  225  interested  parties  on 


a  mailing  list  established  for  this 
rulemaking  and  maintained  by  OCRM. 
Thirty-eight  comments  were  received. 
After  considering  these  comments, 
NOAA  has  prepared  this  proposed  rule. 

D.  Legislative  Amendments  and  Issues 
to  be  Resolved  Through  Rulemaking — 
Phase  I 

1.  Coastal  Zone  Enhancement  Grants 
Program 

The  new  Coastal  Zone  Enhancement 
Grants  Program  encourages  each  coastal 
State  to  improve  its  CZM  program  in 
one  or  more  of  eight  identified  areas. 
Beginning  in  FY  1991,  the  Secretary  is 
authorized  to  make  grants  (not  less  than 
10  percent  and  not  more  than  20  percent 
of  the  amounts  appropriated  under 
sections  306  and  306A,  up  to  a  maximum 
of  $10,000,000  annually)  to  coastal  States 
to  provide  funding  for  development  and 
submission  for  Federal  approval  of 
program  changes  that  support 
attainment  of  one  or  more  coastal  zone 
enhancement  objectives.  As  part  of  this 
effort,  the  Secretary  is  required  to 
evaluate  and  rank  State  proposals  for 
funding,  and  make  funding  awards 
based  on  those  proposals.  The  Secretary 
has  the  authority  to  suspend  a  State’s 
eligibility  for  enhancement  grant  funding 
for  at  least  one  year,  if  the  Secretary 
finds  that  the  State  is  not  undertaking 
the  actions  committed  to  under  the 
terms  of  the  enhancement  grant. 

NOAA  must  issue  regulations  relating 
to  the  new  enhancement  grants  program 
within  12  months  of  enactment  (by 
November  5, 1991).  The  regulations  must 
establish:  "(1)  Specifre  and  detailed 
criteria  that  must  be  addressed  by  a 
coastal  State  (including  the  State’s 
priority  needs  for  improvement  as 
identifred  by  the  Secretary  after  careful 
consultation  with  the  State)  as  part  of 
the  State’s  development  and 
implementation  of  coastal  zone 
enhancement  objectives;  (2) 
administrative  or  procedural  rules  or 
requirements  as  necessary  to  facilitate 
the  development  and  implementation  of 
such  objectives  by  coastal  States;  and 

(3)  other  funding  award  criteria  as  are 
necessary  or  appropriate  to  ensure  that 
evaluations  of  proposals,  and  decisions 
to  award  funding,  imder  this  section  are 
based  on  objective  standards  applied 
fairly  and  equitably  to  those  proposals.” 

Since  the  statute  required  NOAA  to 
implement  the  new  enhancement  grants 
program  immediately,  NOAA  adopted 
an  interim  approach  for  FY  1991.  "rhis 
allowed  time  for  development  of  the 
statutorily-mandated  regulations  and 
identification  of  each  State’s  priority 
needs  for  improvement  with  regard  to 
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the  coastal  zone  enhancement 
objectives.  In  FY 1991,  NOAA  set  aside 
10  percent  of  the  fimds  allocated  under 
section  318(a)(2)  for  section  309 
purposes,  lliese  funds  were  allocated  to 
States  based  on  the  formula  and 
weighting  factors  at  existing  15  CFR 
927.1(c). 

The  process  developed  by  NOAA  for 
determining  a  State’s  priority  needs  has 
been  set  forth  in  NOAA  guidance  on 
“section  309  Assessments  and 
Strategies,"  issued  on  May  10. 1991,  or 
as  amended.  NOAA  guidance  is 
available  bx)m  the  Office  of  Ocean  and 
Coastal  Resource  Management,  Coastal 
Programs  Division,  Universal  South 
Building,  room  724, 1825  Connecticut 
Avenue,  NW.,  Washington,  DC  20235. 
Interested  persons  are  invited  to  submit 
detailed  written  comments  on  the 
NOAA  guidance  as  part  of  this  proposed 
rule. 

The  process  for  determining  a  State’s 
priority  needs  has  two  stages.  First,  each 
State  will  develop  a  public  assessment 
document  (“Assessment")  that  reviews 
each  enhancement  objective  as  it 
applies  to  the  State  and  identiHes  the 
relative  importance  of  each  objective. 
Based  on  the  Assessment,  NOAA,  after 
careful  consultation  with  the  State,  will 
identify  the  priority  needs  for 
improvement  in  the  State. 

Once  NOAA  has  identiHed  the 
priority  management  issues,  the  second 
stage  involves  the  development  of  a 
multi-year  strategy  (“Strategy").  The 
State,  in  consultation  with  NOAA,  will 
propose  a  Strategy  that  will  identify 
speciHc  program  changes  that  the  State 
will  seek  to  achieve  in  the  identiRed 
priority  areas.  The  Strategy  must  be 
approved  by  NOAA  and  will  guide  the 
development  of  the  State’s  FY  1992  and 
subsequent  year  section  309  grant 
proposals. 

liie  proposed  regulations 
implementing  the  new  Coastal  Zone 
Enhancement  Grants  Program  under 
section  309  of  the  CZMA,  as  amended, 
assume  that  a  State  has  completed  an 
Assessment  and  Strategy  in  accordance 
with  NOAA  guidance.  The  proposed 
regulations  are  set  forth  in  15  CFR  part 
932,  replacing  the  regulations  currently 
codiHed  at  15  CFR  part  932. 

The  proposed  regulations  at  15  CFR 
932.1  set  forth  in  the  basic  eligibility 
requirements  for  receiving  Rnancial 
assistance  under  section  309.  The 
objectives  of  assistance  under  section 
309(b),  (c)  and  (d)  are  provided  at 
proposed  15  Cra  932.2. 

Section  309(b)  authorizes  the 
Secretary  to  make  grants  to  coastal 
States  to  provide  funding  for 
development  and  submission  for  Federal 
approval  of  program  changes  that 


support  attainment  of  one  or  more 
coastal  zone  enhancement  objectives. 
The  term  “program  change”  is  deRned  at 
proposed  15  CFR  932.3  to  include  State 
actions  that  change  current  management 
programs,  such  as  the  development  of 
new  or  revised  enforceable  policies, 
authorities  and  State  coastal  land 
acquisition  and  management  programs. 
Other  key  terms,  such  as  “project  of 
special  merit,"  “Rscal  needs"  and 
“technical  needs,”  are  also  deRned  at 
proposed  15  CFR  932.3. 

Proposed  regulations  for  allocating 
funds  under  section  309  are  set  forth  at 
15  CFR  932.4.  Section  309(f)  authorizes 
the  Secretary  to  allocate  not  less  than  10 
percent  and  not  more  than  20  percent  of 
the  amounts  appropriated  under  section 
318(a)(2),  up  to  a  maximum  of 
$10,000,000  annually.  NOAA  proposes  to 
annually  determine  the  amount  of  funds 
to  be  devoted  to  section  309,  taking  into 
account  the  amount  appropriated  under 
section  318(a)(2)  of  the  CZMA,  as 
amended. 

NOAA  proposes  to  award  section  309 
funds  by:  h)  Weighted  formula  and  (2) 
individual  review  of  projects  of  special 
merit.  Projects  proposed  for  funding 
under  both  categories  are  not  State 
entitlements  and,  therefore,  would  be 
required  to  meet  the  identiRed  criteria 
discussed  below.  NOAA  would  annually 
determine  the  proportion  of  available 
funds  to  be  awarded  to  all  eligible 
coastal  States  by  weighted  formula  and 
the  proportion  to  be  awarded  to  eligible 
coastal  States  based  on  NOAA’s  review 
of  individual  project  proposals  of  special 
merit. 

Under  the  weighted  formula  approach, 
NOAA  would  establish  State  weighted 
formula  funding  targets.  The  weighted 
formula  funding  targets  would  be  the 
State  based  allocation  determined  by 
operation  of  the  formula  at  existing  15 
CFR  927.1(c),  multiplied  by  a  weighting 
factor  derived  from  NOAA’s  evaluation 
and  ranking  of  the  quality  of  the  State’s 
Strategy,  as  supported  by  the  State’s 
Assessment.  The  application  of  the 
weighting  factor  could  result  in  a 
weighted  formula  funding  target  that  is 
higher  or  lower  than  the  State's  base 
allocation. 

NOAA  proposes  to  award  the 
remaining  section  309  funds,  which  are 
not  awarded  by  the  weighted  formula 
approach,  based  on  an  annual  review  of 
projects  of  special  merit.  NOAA  would 
limit  the  funding  of  projects  of  special 
merit  to  the  highest  ranked  proposals 
based  on  criteria  set  forth  at  proposed 
15  CFR  932.(b). 

Section  309  requires  that  the  Secretary 
“evaluate  and  rank  State  proposals  for 
funding."  NOAA  interprets  the  word 
“rank”  to  mean  that  a  State’s  Strategy  or 


project  would  be  assigned  a  position  or 
rank,  relative  to  other  State 
submissions,  according  to  its 
satisfaction  of  the  applicable  criteria. 
NOAA  anticipates  that  the  ranking 
under  the  weighted  formula  approach 
could  result  in  several  ranking 
categories  (so  that  some  States  would  be 
assigned  the  same  rank.) 

'This  proposed  allocation  process 
would  allow  each  coastal  State  that  has 
a  NOAA  approved  Assessment  and 
Strategy  to  pursue  an  enhancements 
program,  while  at  the  same  time  provide 
incentive  for  States  to  develop  and 
submit  more  aggressive  proposals  which 
commit  to  making  the  greatest 
improvements  toward  the  coastal  zone 
enhancement  objectives. 

The  proposed  regulations  set  forth  the 
criteria  for  section  309  project  selection 
at  15  CFR  932.5.  States  would  be 
required  to  meet  minimum  criteria  for 
projects  that  would  be  funded  by 
weighted  formula.  For  projects  of  special 
merit.  States  would  be  required  to  meet 
both  minimum  criteria  and  additional 
criteria  that  include  the  merit  of  the 
project.  NOAA  would  evaluate  and  rank 
projects  of  special  merit  using  a  point 
system.  Following  the  Rrst  year  of 
funding  under  this  Part,  NOAA  would 
consider  a  State’s  past  performance  in 
assessing  the  merit  of  the  State’s 
individual  project  proposals. 

The  proposed  regulations  also  set 
forth  pre-application  procedures  for 
Rnancial  assistance  under  section  309  at 
15  CFR  932.6.  States  would  be  expected 
annually  to  consult  with  the  Assistant 
Administrator  or  his/her  designee  and 
to  submit  a  pre-proposal  on  a  schedule 
to  be  determined  by  the  Assistant 
Administrator  of  his/her  designee.  The 
pre-proposal  would  include  information 
on  the  section  309  projects  the  State 
proposes  for  funding  during  the  next 
fiscal  year. 

The  procedures  for  submission  of 
formal  applications  and  for  reviewing 
and  approving  projects  under  section 
309  are  set  forth  at  proposed  15  CFR 

932.7.  Applications  for  Rnancial 
assistance  under  section  309  will  be 
included  with  applications  for  Rnancial 
assistance  under  Subpart }  of  existing  15 
CFR  Part  923.  States  would  be  notiRed 
of  their  section  309  awards  at  the  same 
time  that  they  are  notiRed  of  their 
section  306/306A  awards. 

The  proposed  regulations  set  forth  the 
procedures  for  revising  a  State's 
Assessment  and  Strategy  at  15  CFR 

932.8.  States  would  be  required  to 
submit  proposed  revisions  to  the 
Assistant  Administrator  prior  to  the 
initiation  of  the  contemplated  change. 
Based  on  the  extent  to  which  the 
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proposed  revision(s)  change  the  original 
scope  of  the  State's  Strategy,  the 
Assistant  Administrator  could  require 
the  State  to  provide  public  review  and 
comment  on  the  proposed  revi8ion(s)  in 
accordance  with  NOAA  guidance. 

2.  Review  of  Performance  (Program 
Fvaluation) 

Section  312  of  the  CZMA  requires  a 
continuing  review  of  the  performance  of 
coastal  States  with  respect  to  coastal 
management,  and  detailed  written 
findings  on  the  extent  to  which  the  State 
has  implemented  and  enforced  the 
program  approved  by  the  Secretary, 
addressed  the  coastal  management 
needs  of  section  303(2](A]  through  (K), 
and  adhered  to  the  terms  of  any  grant  or 
cooperative  agreement.  Section  312 
further  requires  that  a  public  meeting  be 
conducted  as  part  of  each  evaluation 
and  that  opportunity  be  provided  for 
oral  and  written  comment  by  the  public. 
Fvaluation  reports  must  be  issued 
following  each  review  of  State 
performance. 

The  1990  Reauthoiization  mandated 
changes  to  the  procedures  for  carrying 
out  evaluations  of  State  coastal 
management  programs  and  national 
estuarine  research  reserves.  (Any 
changes  to  procedures  for  evaluation  of 
estuarine  reserves  will  be  included  as  a 
p  art  of  a  separate  rulemaking  to  revise 
KOAA's  section  315  regulations.)  These 
changes  require;  A  45  day  notice  for 
public  meetings,  written  response  to  all 
written  comments  on  the  evaluation, 
and  completion  of  the  final  evaluation 
report  within  120  days  after  the  last 
public  meeting  held  in  the  State.  The 
1990  Reauthorization  also  authorized 
new  interim  sanctions  (section  312(c)) 
which  provide  for  suspension  and 
redirection  of  any  portion  of  financial 
assistance  awards  to  State  coastal 
management  programs  or  estuarine 
reserves  if  the  State  if  failing  to  adhere 
to  its  approved  program  or  reserve 
management  plan,  or  a  portion  of  the 
program  or  plan.  Final  sanction 
provisions  at  section  312(d)  now  require 
the  Secretary  to  withdraw  program 
approval  and  financial  assistance  if  the 
State  fails  to  take  the  actions  required 
under  section  312(c). 

The  basic  requirements  for  review  of 
performance  are  set  forth  at  existing  15 
CFR  Part  928.  They  define  key  terms, 
such  as  “continuing  review.”  and 
provide  that  evaluations  will  be 
conducted  in  the  course  of  continuing 
reviews  and  that  written  findings  will  be 
prepared.  These  proposed  regulations 
would  revise  existing  15  CFR  928.4(b)(2) 
to  require  that  notice  of  public 
meeting(s)  be  provided  at  least  45  days 
in  advance.  They  would  revise  existing 


15  CFR  928.3(b)(7)  to  require  that  final 
findings  be  completed  within  120  days  of 
the  last  public  meeting  in  the  State  and 
that  copies  of  the  final  findings 
document  be  sent  to  all  persons  and 
organizations  who  write,  attend  a  public 
meeting,  or  are  interviewed  during  the 
evaluation.  Persons  who  attend  a  public 
meeting  or  are  interviewed  during  an 
evaluation  would  be  asked  to  complete 
u  card  or  sign-in  sheet  containing  their 
na.me  and  address  and  indicating  a 
desire  to  receive  the  final  findings.  A 
new  proposed  regulation  has  been 
added  at  existing  15  CFR  928.3(b)(8) 
requiring  that  ail  final  findings 
documents  contain  a  section  which 
specifically  identifies,  summarizes  and 
responds  to  the  written  comments 
received  during  the  evaluation  process. 

In  addition,  NOAA  has  determined 
that  hvo  of  the  statutory  changes  to 
section  312(b) — ^namely,  the  requirement 
to  respond  in  writing  to  all  written 
comments  received  and  the  requirement 
to  complete  the  evaluation  within  120 
days  of  the  last  public  meeting — will 
increase  the  workload  associated  with 
the  evaluation  process.  Therefore, 

NOAA  is  proposed  in  two  discretionary 
changes  to  the  procedures  on  review  of 
performance  to  make  the  increased 
workload  manageable. 

First,  NOAA  proposes  to  revise  the 
definition  of  “continuing  review"  at 
existing  15  CFR  928.2(a)  to  state  that 
evaluations  of  State  coastal 
management  programs  would  be 
conducted  and  written  findings  prepared 
at  least  once  every  three  years,  rather 
tlian  at  least  once  every  two  years  as 
currently  provided.  (NOAA’s  estuarine 
rBser\'e  regulations  at  existing  15  CFR 
922.40(b)  already  provide  for  evaluation 
of  estuarine  reserves  at  least  once  every 
three  years.)  The  phrase  “but  not  more 
than  once  every  year”  would  be  deleted, 
so  as  not  to  restrict  unnecessarily 
NOAA’s  flexibility  to  conduct  issue  or 
problem  specific  evaluations,  as 
described  below. 

Second,  because  NOAA  recognizes 
that  significant  changes  can  occur  in 
three  years.  NOAA  is  proposing  a  new 
regulation  at  existing  15  CFR  928.3(b)(9) 
providing  for  issue  or  problem  specific 
evaluations  to  be  conducted  between 
scheduled  evaluations.  These  issue  or 
problem  specific  evaluations  would 
serve  two  principle  purposes:  (1)  To 
follow-up  on  potentially  serious 
problems  or  issues  identified  in  the  most 
recent  scheduled  evaluation,  or  (2)  to 
evaluate  evidence  of  potentially  serious 
problems  or  issues  that  may  arise  during 
the  day-to-day  monitoring  of  State/ 
Reserve  performance  of  grant  tasks  and 
other  program  implementation  activities 


in  the  interim  between  scheduled 
evaluations.  These  issue  or  problem 
specific  evaluations  would  still  be 
subject  to  the  public  participation  and 
other  minimum  requirements  of  section 
312. 

The  proposed  regulations  set  forth  the 
process  for  invoking  interim  sanctions  at 
existing  15  CFR  928.5(a).  The  proposed 
regulations  replace  the  old  regulations 
on  reduction  of  financial  assistance  for 
failure  to  make  significant 
improvements,  which  were  deleted 
because  the  significant  improvement 
provisions  were  deleted  in  the  1990 
Reauthorization.  The  proposed  process 
for  invoking  interim  sanctions  would 
include  notice  to  the  State  and 
opportunity  to  comment  on  and  rebut 
the  finding  of  non-adherence  on  which 
the  sanctions  are  based  before  any 
action  is  taken.  Indicators  of  non¬ 
adherence  would  be  provided  to  inform 
States  of  what  NOAA  expects  and  on 
what  basis  interim  sanctions  might  be 
invoked. 

Implementing  the  statutory  changes  to 
section  312(d)  requires  some  revision  of 
NOAA’s  regulations  at  existing  15  CFR 
928.5(b)  on  Withdrawal  of  Program 
Approval  and  Financial  Assistance.  The 
proposed  revisions  would  delete 
references  to  “unjustifiable  deviation,” 
Vi/hich  have  been  removed  fi’om  the 
statute,  and  replace  them  with  the 
requirement  that  the  Assistant 
Administrator  would  withdraw  program 
approval  and  financial  assistance  if  he/ 
she  finds  that  a  State  has  failed  to  take 
the  actions  required  imder  the  interim 
sanction  provisions  of  section  312(c). 

IV.  Other  Actions  Associated  with  the 
Notice  of  Proposed  Rulemaking 

A.  Executive  Order  12291:  Regulatory 
Impact  Analysis 

Executive  Order  12291  requires  each 
Federal  agency  to  determine  if  a 
regulation  is  a  “major”  rule  as  defined 
by  the  Order  and,  “to  the  extent 
permitted  by  law,”  to  prepare  and 
consider  a  Regulatory  Impact  Analysis 
(RIA)  in  connection  with  every  major 
rule.  NOAA  has  concluded  that  this  is 
not  a  “major”  regulatory  action,  as 
defined  by  the  Executive  Order,  because 
it  will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more: 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
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complete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  proposed  rules  would  provide  for 
enhancement  of  State  CZM  programs  in 
eight  national  objective  areas  and  will 
improve  the  evaluation  of  their 
performance.  The  proposed  rules  only 
serve  to  strengthen  the  framework  for 
making  rational  coastal  management 
decisions  and  will  not  result  in  any 
major  direct  or  indirect  economic  or 
environmental  impacts.  Therefore, 
preparation  of  an  RIA  is  not  required. 

B.  Regulatory  Flexibility  Act  Analysis 

The  Regulatory  Flexibility  Act  (RFA) 
requires  Federal  agencies  to  consider 
explicitly  the  effect  of  regulations  on 
“small  entities."  A  Regulatory  Flexibility 
Analysis  was  not  prepared  for  this 
regulatory  action.  Hiis  proposed  rule 
sets  forth  procedures  for  the  Coastal 
Zone  Enhancement  Grants  Program  and 
review  of  performance.  The  proposed 
rules  affect  only  State  governments, 
which  are  not  “small  government 
entities,"  as  dehned  by  the  RFA. 
Accordingly,  the  General  Counsel  of  the 
Department  has  certified  to  die  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
therefore,  a  regulatory  flexibility 
analysis,  as  defined  under  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C  chapter  6),  is  not  required. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  is 
intended  to  minimize  the  reporting 
burden  on  the  regulated  community  as 
well  as  minimize  the  cost  of  Federal 
information  collection  and 
dissemination.  Information  requirements 
of  section  312 — Review  of 
Performance — embody  existing 
procedures  and  would  not  constitute 
any  increase  inn  reporting  on  the  part  of 
any  affected  party. 

The  proposed  nile  to  implement 
section  309 — Coastal  Zone  Enhancement 
Grants — contains  a  collection  of 
information  requirement  subject  to  the 
Paperwork  Reduction  Act.  This 
collection  of  information  requirement  is 
a  one-time  requirement  for  Assessments 
of  State  priority  needs  for  improvement 
in  the  eight  national  priority  areas  and 
Strategies  for  making  those 
improvements  and  is  necessary  to 
implement  section  309(d)  of  the  CZMA. 
as  amended,  which  requires  the 
Secretary  of  Commerce  to  identify  each 
State's  priority  needs  for  improvement, 
after  careful  consultation  «vith  the 
States.  These  Assessments  and 
Strategies  would  replace  an  existing 


reporting  requirement  (Part  C  of  the 
annual  performance  report)  for  FY 1991. 
Therefore,  the  paperwork  burden  has 
been  minimized 

In  addition.  States  would  be  required 
to  provide  pre-proposals  containing  their 
proposed  enhancement  grant  projects 
annually  in  April  of  each  year,  in  order 
that  NOAA  may  carry  out  the  individual 
evaluation  and  ranking  of  proposals 
required  by  statute  and  provide  States 
with  timely  information  on  approved 
projects  to  include  in  their  joint  section 
306/306Ay309  financial  assistance 
award  applications.  This  procedure  for 
pre-proposals  would  replace  a  similar 
procedure  for  interstate  grants, 
authorization  for  which  was  repealed  in 
the  Coastal  Zone  Act  Reauthorization 
Amendments  of  1990. 

Public  reporting  burden  for  this 
collection  is  estimated  to  average  480 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  completing 
and  reviewing  the  collection  of 
information,  and  developing  the 
Assessments  and  Strategies. 

A  request  to  collect  this  information 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  that  Act. 
Comments  from  the  public  on  the 
collection  of  information  requirements 
contained  in  the  proposed  rule  are 
specifically  invited  and  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC  20530,  Attn:  Desk  Officer  for  the 
Department  of  Commerce. 

D.  National  Environmental  Policy  Act 
(NEPA) 

NOAA  has  determined  that  this 
regulatory  action,  if  adopted,  would  not 
significanUy  affect  the  quality  of  the 
human  environment.  Therefore,  an 
environmental  assessment  or 
environmental  impact  statement  wiU  not 
be  prepared. 

E.  Executive  Order  12612 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  E.0. 12612. 

List  of  Subjects 

15  CFR  Part  928 

Administrative  practice  and 
procedure.  Coastal  zone.  Grant 
programs-natural  resources,  and  Natural 
resources. 


IS  CFR  Part  932 

Coastal  zone.  Grant  programs-natural 
resources.  Natural  resources,  and 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  NOAA  proposes  to 
amend  IS  CFR  Chapter  IX  as  set  forth 
below. 

PART  928.— REVIEW  OF 
PERFORMANCE 

1.  The  authority  citation  for  Part  928  is 
revised  to  read  as  follows: 

Authority:  Section  312  of  the  Ckwatal  Zone 
Management  Act  as  amended  (16  U.S.C. 
1458). 

2.  Section  928.1  is  revised  to  read  as 
follows: 

§  928.1  General. 

This  part  sets  forth  the  requirements 
for  review  of  approved  State  coastal 
zone  management  (CZM)  programs 
pursuant  to  section  312  of  the  Act  (16 
U.S.C.  1458).  This  part  defines 
“continuing  review”  and  other  important 
terms,  and  sets  forth  the  procedures  fon 

(a)  Conducting  continuing  reviews  of 
approved  State  CZM  programs; 

(b)  Providing  for  public  participation; 

(cj  Invoking  interim  sanctions  for  non¬ 
adherence  to  an  approved  coastal  zone 
management  program  or  a  portion  of 
such  program;  and 

(d)  Withdrawing  program  approval 
and  financial  assistance. 

3.  Section  928.2  is  amended  by 
revising  paragraphs  (a),  (c),  (d),  and  (g) 
to  read  as  follows; 

§  928.2  Definitions. 

(a)  Continuing  review  means 
monitoring  State  performance  on  an 
ongoing  basis.  As  part  of  the  continuing 
review,  evaluations  of  approved  CZM 
programs  will  be  conducted  and  written 
findings  will  be  produced  at  least  once 
every  three  years. 

*  «  *  •  * 

(c)  Interim  sanction  means  suspension 
and  redirection  of  any  portion  of 
financial  assistance  extended  to  any 
coastal  State  under  16  U.S.C.  1451-1464, 
if  the  Secretary  determines  that  the 
coastal  State  is  failing  to  adhere  to  the 
management  program  or  a  State  plan 
developed  to  manage  a  national 
estuarine  reserve,  or  a  portion  of  the 
program  or  plan  approved  by  the 
Secretary,  or  the  terms  of  any  grant  or 
cooperative  agreement  funded  under  16 
U.S.C  1451-1464. 

(d)  Approved  CZM  program  means 
those  elements  of  the  program  approved 
by  the  Secretary,  under  IS  CFR  Part  923 
(Development  and  Approval  Ihro visions). 
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including  any  changes  to  those  elements 
made  by  approved  amendments  and 
routine  program  implementation. 

*  *  #  *  * 

(g)  Assistant  Administrator  means  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone 
Management,  or  the  NOAA  Official 
li^sponsible  for  directing  the  Federal 
Coastal  Zone  Management  Program. 

4.  Section  928.3  is  amended  by 
revising  the  section  heading,  paragraphs 
(a),  (b)(7),  (c)(l)(ii),  (c)(3)  introductory 
text,  and  (c)(3)(iii);  and  by  adding 
paragraphs  (b)  (8)  and  (9)  to  read  as 
follows; 

§  928.3  Procedure  for  conducting 
continuing  reviews  of  approved  State  CZM 
programs. 

(a)  As  required  by  section  312(a)  of 
the  Act,  the  Secretary  shall  conduct  a 
continuing  review  of  the  performance  of 
coastal  States  with  respect  to  coastal 
management.  Each  review  shall  include 
a  written  evaluation  with  an  assessment 
and  detailed  bndings  concerning  the 
extent  to  which  the  State  has 
implemented  and  enforced  the  program 
approved  by  the  Secretary,  addressed 
the  coastal  management  needs 
identibed  in  section  303(2)(A)  through 
(K)  (16  U.S.C.  1452),  and  adhered  to  the 
terms  of  any  grant,  loan,  or  cooperative 
agreement  ^nded  under  16  U.S.C.  1451- 
1464. 

(b)  *  *  * 

(7)  The  Assistant  Administrator  will 
issue  final  findings  to  the  State  CZM 
program  manager  and  the  head  of  the 
State  CZM  agency  within  120  days  of 
the  last  public  meeting  in  the  State. 
Copies  of  the  final  Hndings  will  be  sent 
to  all  written  commentors  and  to 
persons  and  organizations  who 
participated  in  the  evaluation,  and  who 
complete  a  card  or  sign-in  sheet 
provided  by  the  evaluation  team 
indicating  that  they  wish  to  receive  the 
final  bndings.  Notice  of  the  availability 
of  the  Hnal  findings  will  also  be 
published  in  the  Federal  Register. 

(8)  The  Hnal  findings  will  contain  a 
section  entitled  “Response  to  Written 
Comments.*'  This  section  will  include  a 
summary  of  all  written  comments 
received  during  the  evaluation  and 
NOAA’s  response  to  the  comments.  If 
appropriate,  NOAA’s  response  will 
indicate  whether  NOAA  agrees  or 
disagrees  with  the  comment  and  how 
the  comment  has  been  addressed  in  the 
final  findings. 

(9)  The  Assistant  Administrator  may 
conduct  issues  or  problem-specific 
evaluations  between  scheduled 
evaluations  of  approved  State  CZM 
programs.  If  the  Assistant  Administrator 
conducts  an  issue  or  problem  specific 


evaluation,  he/she  will  comply  with  the 
procedures  and  public  participation 
requirements  of  15  CFR  928.3  and  928.4. 
(c)  *  *  * 

(1)  *  *  * 

(ii)  Addressed  the  coastal 
management  needs  identified  in  section 
303(2)(A)-(K):  and 

•  *  «  *  * 

(3)  Procedure  for  assessing  how  the 
State  has  addressed  the  coastal 
management  needs  identified  in  section 
303(2)(A)-(K).  The  assessment  of  the 
extent  to  which  the  State  has  addressed 
the  coastal  management  needs 
identified  in  section  303(2)(A)-(K)  will 
occur  as  follows; 

*  *  «  *  * 

(iii)  The  findings  concerning  how  the 
State  has  addressed  the  coastal 
management  needs  of  section  303  will 
be  used  by  the  Assistant  Administrator 
in  negotiating  the  next  Hnancial 
assistance  award. 

***** 

5.  Section  928.4  is  amended  by 
revising  paragraphs  (a),  (b)(2),  and  (b)(3) 
to  read  as  follows; 

§  928.4  Public  participation. 

(a)  As  required  by  section  312(b)  of 
the  Act,  in  evaluating  a  coastal  State’s 
performance,  the  Secretary  shall 
conduct  the  evaluation  in  an  open  and 
public  manner,  and  provide  full 
opportunity  for  public  participation, 
including  holding  public  meetings  in  the 
State  being  evaluated  and  providing 
opportunities  for  the  submission  of 
written  and  oral  comments  by  the 
public.  The  Secretary  shall  provide  the 
public  with  at  least  45  days  notice  of 
such  public  meetings  by  placing  a  notice 
in  the  Federal  Register,  by  publication  of 
timely  notices  in  newspapers  of  general 
circulation  within  the  State  being 
evaluated,  and  by  communications  with 
persons  and  organizations  known  to  be 
interested  in  the  evaluation.  Each 
evaluation  shall  be  prepared  in  report 
form  and  shall  include  written  responses 
to  the  written  comments  received  during 
the  evaluation  process. 

(b)  Requirements.  (1)  *  *  * 

(2)  Each  State  will  issue  a  notice  of 
the  public  meeting(s)  in  its  evaluation  by 
placing  a  notice  in  the  newspaper(s)  of 
largest  circulation  in  the  coastal  area 
where  the  meeting(s)  is  being  held  and 
by  taking  other  reasonable  action  to 
communicate  with  persons  and 
organizations  known  to  be  interested  in 
the  evaluation,  such  as  sending  a  notice 
of  the  meeting(s)  to  persons  on  its 
mailing  list  and  publishing  a  notice  in  its 
newsletter,  at  least  45  days  before  the 
date  of  the  public  meeting(s).  The  State 
will  provide  a  copy  of  such  notice  to  the 


Assistant  Administrator.  States  are 
encouraged  to  republish  the  newspaper 
notice  at  least  15  days  before  the  date  of 
the  public  meeting(s).  The  State  will 
inform  the  public  that  oral  or  written 
comments  will  be  accepted  and  that 
attendance  at  the  public  meeting(s)  is 
not  necessary  for  submission  of  written 
comments. 

(3)  Notice  of  the  availability  of  final 
Hndings  will  be  published  in  the  Federal 
Register.  The  notice  will  state  that 
copies  of  the  Rnal  findings  will  be 
available  to  the  public  upon  written 
request.  Copies  of  the  final  findings  will 
be  sent  to  persons  and  organizations 
who  participated  in  the  evaluation,  in 
accordance  with  15  CFR  928.3(b)(7). 

6.  Section  928.5  is  amended  by 
revising  paragraphs  (a),  (b)(1),  and 
(b)(2)(i)  and  (iii)  to  read  as  follows; 

§  928.5  Enforcement 

(a)  Procedures  and  criteria  for 
invoking  and  lifting  interim  sanctions. 

(1)  As  required  by  section  312(c)  of  the 
Act; 

(1)  The  Secretary  may  suspend 
payment  of  any  portion  of  financial 
assistance  extended  to  any  coastal 
State,  and  may  withdraw  any 
unexpended  portion  of  such  assistance, 
if  the  Secretary  determines  that  the 
coastal  State  is  failing  to  adhere  to — 

(A)  The  management  program  or  a 
State  plan  developed  to  manage  a 
national  estuarine  reserve  established 
under  section  315  of  the  Act  (16  U.S.C. 
1461),  or  a  portion  of  the  program  or 
plan  approved  by  the  Secretary:  or 

(B)  The  terms  of  any  grant  or 
cooperative  agreement  funded  under  16 
U.S.C,  1451-1464. 

(ii)  Financial  assistance  may  not  be 
suspended  under  paragraph  (a)(l)(i)  of 
this  section  unless  the  Secretary 
provides  the  Governor  of  the  coastal 
State  with — 

(A)  Written  specifications  and  a 
schedule  for  the  actions  that  should  be 
taken  by  the  State  in  order  that  such 
suspension  of  financial  assistance  may 
be  withdrawn;  and 

(B)  Written  specifications  stating  how 
those  funds  from  the  suspended 
financial  assistance  shall  be  expended 
by  the  coastal  State  to  take  the  actions 
referred  to  in  paragraph  (a)(l)(ii)(A)  of 
this  section. 

(iii)  The  suspension  of  financial 
assistance  may  not  last  for  less  than  6 
months  or  more  than  36  months  after  the 
date  of  suspension. 

(2)  Requirements,  (i)  The  Assistant 
Administrator  will  identify  the  need  for 
interim  sanctions  through  the  continuing 
review  process.  The  Assistant 
Administrator  will  use  the  criteria  at  15 
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CFR  928.5(a)(3)  in  determining  when  to 
invoke  interim  sanctions. 

(ii)  The  Assistant  Administrator  will 
issue  the  State  a  preliminary  finding  of 
non-adherence  with  the  approved  CZM 
program,  or  a  portion  thereof,  and/or 
with  a  term  or  terms  of  a  grant  or 
cooperative  agreement  This  preliminary 
Finding  of  non-adherence  may  be 
contained  in  the  draft  evaluation 
Findings,  or  in  a  preliminary  notiHcation 
letter  to  the  State  CZM  program 
manager.  If  the  preliminary  finding  is 
contained  in  a  preliminary  notibcation 
letter,  the  Assistant  Administrator  will 
comply  with  the  applicable  public 
participation  requirements  of  section 
312(b)  and  NOAA's  regulations  at 

S  928.4.  The  draft  evaluation  Hndings  or 
preliminary  notification  letter  containing 
a  preliminary  finding  of  non-adherence 
will  explain  that  if  the  finding  of  non¬ 
adherence  is  issued,  the  State  is  subject 
to  suspension  of  financial  assistance 
and.  if  the  State  fails  to  take  the  actions 
specifled  pursuant  to  section  312(c)  and 
this  part  to  withdrawal  of  program 
approval  and  financial  assistance. 

(iii)  The  State  will  be  given  30  days 
from  receipt  of  the  draft  evaluation 
Findings  or  preliminary  notification 
letter  to  comment  on  and  rebut  the 
preliminary  finding  of  non-adherence. 
During  this  30  day  period,  the  State  may 
request  up  to  15  additional  days  to 
respond,  for  a  maximum  of  45  days  from 
receipt  of  the  draft  evaluation  nndings 
or  preliminary  notification  letter. 

(iv)  After  considering  the  State’s 
comments,  the  Assistant  Administrator 
will  decide  whether  or  not  to  issue  a 
final  Finding  of  non-adherence.  If  the 
Assistant  Administrator  decides  to  issue 
a  Final  Finding  of  non-adherence,  he/she 
will  do  so  in  the  final  evaluation 
Findings  issued  pursuant  to  section 
312(b)  or  in  a  final  notification  letter  as 
provided  by  paragraph  (a)(2)(ii)  of  this 
section.  The  Assistant  Administrator 
may  invoke  interim  sanctions  provided 
by  section  312(c)  immediately  or  at  any 
time  after  issuing  the  final  evaluation 
Findings  or  final  notification  letter 
containing  the  finding  of  non-adherence, 
but  not  later  than  the  next  regularly 
scheduled  evaluation. 

(v)  If  the  Assistant  Administrator 
decides  to  invoke  interim  sanctions,  he/ 
she  will  do  so  in  a  letter  to  the  Governor 
of  the  State  and  the  State  CZM  program 
manager.  The  letter  will  contain  the 
information  required  in  section  312(c)(2) 
(.A)  and  (B).  This  information  will 
include  the  amount  of  financial 
assistance  to  be  suspended  and 
redirected,  the  actions  the  State  should 
take  in  order  to  have  the  suspension 
withdrawn,  how  the  suspended  funds 
shall  be  expended  to  take  the  required 


actions,  and  a  schedule  for  taking  the 
required  actions.  The  letter  will  also 
contain  the  length  of  the  suspension, 
which  may  not  last  for  less  than  6 
months  or  more  than  36  months.  The 
Assistant  Administrator  will  establish 
he  length  of  the  suspension  based  on  the 
amount  of  time  that  is  reasonably 
necessary  for  the  State  to  take  the 
required  actions.  If  the  State  can  take 
the  required  actiorui  faster  than 
expected,  the  suspension  can  be 
withdrawn  early  (but  not  in  less  than  six 
months). 

(vi)  The  State  must  respond  to  the 
final  notification  letter  by  developing  a 
proposed  work  program  to  accomplish 
the  required  actions  on  the  schedule  set 
forth  in  the  final  notification  letter.  The 
State  may  propose  an  alternative 
approach  to  accomplishing  the  required 
actions  and/or  an  alternative  sch^ule. 
The  Assistant  Administrator’s  approval 
of  the  State’s  work  program  will  signify 
his/her  agreement  with  the  approach 
and  schedule  for  accomplishing  the 
actions  necessary  to  withdraw  the 
suspension. 

(vii)  The  Assistant  Administrator  will 
monitor  State  performance  under  the 
work  program.  This  may  involve 
additional  direction  to  the  State  through 
the  grant  administration  process  and/or 
a  visit  to  the  State  by  appropriate 
NOAA  program  staff,  evaluation  staff 
and/or  other  experts  to  work  with  the 
State  on  a  specific  problem  or  issue.  The 
Assistant  Administrator  will  consider 
proposals  to  revise  the  work  program  on 
a  case-by-case  basis,  providing  that  the 
State  will  still  be  able  to  accomplish  the 
necessary  actions  within  a  maximum  of 
36  months. 

(viii)  The  State  must  document  that  it 
has  taken  the  required  actions  on  the 
schedule  established  under  this  section. 
The  State  must  provide  its 
documentation  in  writing  to  the 
Assistant  Administrator.  "The  Assistant 
Administrator  may  conduct  a  follow-up 
evaluation  or  otherwise  revisit  the  State 
at  his/her  discretion. 

(ix)  If  the  Assistant  Administrator 
determines  that  the  required  actions 
have  been  taken,  the  Assistant 
Administrator  will  promptly  notify  the 
Governor  and  the  State  program 
manager,  in  writing,  the  NOAA  has 
withdrawn  the  suspension  of  financial 
assistance.  If.  however,  the  State  does 
not  take  the  required  actions,  then  the 
Assistant  Administrator  wrill  invoke  the 
final  sanction  provisions  of  section 
312(d)  on  program  termination  and 
withdrawal  of  all  financial  assistance. 

(3)  Criteria  for  invoking  interim 
sanctions,  (i)  llte  Assistant 
Administrator  may  consider  the 
following  indicators  of  non-adherence  to 


an  approved  State  CZM  program  in 
determining  whether  to  invoke  interim 
sanctions. 

(A)  Ineffective  or  inconsistent 
implementation  of  legally  enforceable 
policies  included  in  the  CZM  program, 
indicators  of  ineffective  or  inconsistent 
implementation  could  include:  evidence 
of  non-compliance  with  core  authorities 
by  the  regulated  community;  insufficient 
monitoring  and  inspecting  of  coastal 
development  to  ensure  that  it  conforms 
to  program  requirements  and  applicable 
conditions:  or  inadequate  enforcement 
action  when  development  is  found  not 
to  be  in  compliance  with  the  program  or 
permit  under  which  it  is  authorized  or  is 
found  to  be  an  unpermitted  activity. 

(B)  Inadequate  monitoring  of  the 
actions  of  State  and  local  agencies  for 
compliance  with  the  program.  Indicators 
of  inadequate  monitoring  of  these 
agencies  could  include:  evidence  of 
noncompliance  of  networked  agencies 
with  the  CZM  program,  unresolved 
conflicts  between  agencies  regarding 
what  constitutes  compliance  with  the 
program,  or  lack  of  a  mechanism  to 
ensure  that  all  State  agencies  will 
adhere  to  the  program  or  to  approved 
local  coastal  programs  pursuant  to 
NOAA's  regulations  at  15  CFR  923.40 
and  new  section  306(d)(15). 

(C)  Non-compliance  of  local  coastal 
programs  with  the  approved  State 
program.  Indicators  of  non-compliance 
could  include:  local  permitting  or  zoning 
decisions  that  are  inconsistent  with 
State  standards  or  criteria,  widespread 
granting  of  variances  such  as  to  render  a 
zoning  program  ineffective  in  meeting 
State  standards  or  criteria,  changes  to 
local  comprehensive  plans  or  zoning 
maps  that  are  inconsistent  with  State 
standards  or  criteria,  or  inadequate 
monitoring  and  enforcement,  as 
described  in  paragraph  (a)(3)(i)(A)  of 
this  section. 

(D)  Ineffective  implementation  of 
Federal  consistency  authority. 

Indicators  of  ineffective  implementation 
could  include:  not  reviewing  Federal 
activities.  Federal  licenses  and  permits, 
including  offshore  oil  and  gas 
exploration  and  development,  and 
Federal  financial  assistance  to  State  and 
local  governments  for  consistency  with 
the  approved  CZM  program  or 
employing  review  proo^ures  that  are 
not  in  accordance  with  State  and  15  CFR 
part  930. 

(E)  Inadequate  opportunity  for 
intergovernmental  cooperation  and 
public  participation  in  management 
program  implementation.  Indicators  of 
inadequate  opportunity  fxiuld  include: 
not  carrying  out  procedures  necessary  to 
insure  adequate  consideration  of  the 
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national  interest  in  facilities  which  are 
necessary  to  meet  requirements  which 
are  other  than  local  in  nature,  not 
implementing  effectively  mechanisms 
for  continuing  consultation  and 
coordination,  not  providing  required 
notice  that  a  management  program 
decision  would  conflict  with  a  local 
zoning  ordinance,  decision  or  other 
action,  or  (after  November  5, 1993)  not 
providing  opportunities  for  public 
participation  in  permitting  processes, 
consistency  determinations  and  other 
similar  decisions  pursuant  to  new 
section  306(d](14). 

(F)  Non-adherence  to  the  terms  of  a 
grant  or  cooperative  agreement, 
including  the  schedule  for  funded 
activities.  The  Assistant  Administrator 
will  also  consider  the  extent  to  which 
priorities  for  expenditure  of  Federal 
funds  reflect  an  appropriate  priority  for 
activities  necessary  to  implement  and 
enforce  core  program  authorities 
effectively. 

(G)  Not  submitting  changes  to  the 
approved  program  for  Federal  approval 
in  a  timely  fashion  or  developing  and 
implementing  changes  to  the  approved 
program  without  Federal  approval 
which  are  inconsistent  with  the  Act  or 
the  approved  program  or  which  result  in 
a  reduced  level  of  protection  of  coastal 
resources. 

(ii)  The  Assistant  Administrator  may 
consider  whether  an  indication  of  non- 
adherence  is  of  recent  origin  (in  which 
case  the  State  may  be  given  a 
reasonable  opportunity  to  correct  it)  or 
has  been  repeatedly  brought  to  the 
State's  attention  without  corrective 
action  in  determining  whether  to  invoke 
interim  sanctions. 

(b)  Withdrawal  of  program  approval 
and  financial  assistance.  (1)  As  required 
by  section  312(d)  and  312(e)  of  the  Act: 

(i)  The  Secretary  shall  withdraw 
approval  of  the  management  program  of 
any  coastal  State  and  shall  withdraw 
flnancial  assistance  available  to  that 
State  under  16  U.S.C  1451-1464  as  well 
as  any  unexpended  portion  of  such 
assistance,  if  the  Secretary  determines 
that  the  coastal  State  has  failed  to  take 
the  actions  referred  to  in  paragraph 

(a) (l)(ii)(A)  of  this  section. 

(ii)  Management  program  approval 
and  financial  assistance  may  not  be 
withdrawn  under  paragraph  (b)(l)(i)  of 
this  section,  unless  the  Secretary  gives 
the  coastal  State  notice  of  the  proposed 
withdrawal  and  an  opportunity  for  a 
public  hearing  on  the  proposed  action. 
Upon  the  withdrawal  of  management 
program  approval  under  paragraph 

(b) (l)(i)  of  this  section,  the  Secretary 
shall  provide  the  coastal  State  with 
written  specifications  of  the  actions  that 
should  be  taken,  or  not  engaged  in,  by 


the  State  in  order  that  such  withdrawal 
may  be  canceled  by  the  Secretary. 

(2)  Requirements,  (i)  If  the  Assistant 
Administrator  detennines  that  the  State 
has  not  taken  the  actions  required  in 
§  928.5(a)(2).  the  Assistant 
Administrator  will  provide  the  Governor 
and  the  State  C2^  program  manager 
with  written  notice  of  this  finding  and 
NOAA's  obligation  to  withdraw 
program  approval  and  financial 
assistance  under  16  U.S.C.  1451-1464. 
The  State  will  be  given  30  days  from 
receipt  of  this  notice  to  respond  with 
evidence  that  it  has  taken  the  actions 
specified  pursuant  to  §  928.5(a)(2). 
During  this  30  day  period,  the  State  may 
request  up  to  30  additional  days  to 
respond,  for  a  maximum  of  60  days  from 
receipt  of  notice. 

(ii)  •  •  * 

(iii)  If  the  State  does  not  request  a 
public  hearing  or  submit  satisfactory 
evidence  that  it  has  taken  the  actions 
specified  pursuant  to  §  928.5(a)(2)  within 
30  days  of  publication  of  this  notice,  and 
the  Assistant  Administrator  determines 
that  the  State  has  failed  to  take  the 
actions  specified  pursuant  to 

§  928.5(a)(2),  the  Assistant 
Administrator  will  withdraw  program 
approval  and  financial  assistance  and 
will  notify  the  State  in  writing  of  the 
decision  and  the  reasons  for  it.  The 
notification  will  set  forth  actions  that 
must  be  taken  by  the  State  which  would 
cause  the  Assistant  Administrator  to 
cancel  the  withdrawal. 

•  •  •  •  * 

7.  Part  932  is  revised  to  read  as 
follows: 

PART  932— COASTAL  ZONE 
ENHANCEMENT  GRANTS  PROGRAM 

Sec. 

932.1  General. 

932.2  Objectives. 

932.3  DeHnitions. 

932.4  Allocation  of  section  309  funds. 

932.5  Criteria  for  section  309  project 
selection. 

932.6  Pre-application  procedures. 

932.7  Formal  application  for  financial 
assistance  and  application  review  and 
approval  procedures. 

932.8  Revisions  to  assessments  and 
strategies. 

Authority:  Section  309  of  the  Coastal  Zone 
Management  Act  as  amended  (16  U.S.C 
1456). 

§932.1  GeneraL 

(a)  The  purpose  of  this  part  is  to  set 
forth  the  criteria  and  procedures  for 
awarding  coastal  zone  enhancement 
grants  under  section  309  of  the  Coastal 
Zone  Management  Act  as  amended  (16 
U.S.C.  1456).  This  part  describes  the 
criteria  States  must  address  in 


developing  and  implementing  coastal 
zone  enhancement  objectives,  the 
procedures  for  allocating  section  309 
funds  between  weighted  formula  and 
individual  review  of  proposals  of  special 
merit,  how  the  amount  of  section  309 
weighted  formula  grants  will  be 
determined,  the  criteria  NOAA  will  use 
to  evaluate  and  rank  individual 
proposals  of  special  merit,  and  the 
procedures  for  applying  for  financial 
assistance  under  section  309. 

(b)  A  coastal  State  with  an  approved 
program  under  section  306  of  the 
Coastal  Zone  Management  Act  (CZMA), 
as  amended  (16  U.S.C  1455),  is  eligible 
for  grants  under  this  part  if  the  State 
meets  the  following  requirements: 

(1)  The  State  must  have  a  NOAA 
approved  Assessment  and  Strategy, 
submitted  in  accordance  with  NOAA 
guidance  and  §  932.8; 

(2)  The  State  must  be  found  to  be 
adhering  to  its  approved  program  and 
must  be  making  satisfactory  progress  in 
preforming  grant  tasks  under  section 
306;  and 

(3)  The  State  must  be  making 
satisfactory  progress  in  carrying  out  its 
previous  year’s  award  under  section  309. 

(c)  All  applications  for  funding  under 
section  309  of  the  CZMA,  as  amended, 
including  proposed  work  programs, 
funding  priorities  and  funding  awards, 
are  subject  to  the  administrative 
discretion  of  the  Assistant 
Administrator  and  any  additional 
NOAA  guidance. 

(d)  Grants  awarded  under  section  309 
may  be  used  to  support  up  to  100 
percent  of  the  allow'able  costs  of 
projects  under  section  309  of  the  C2^A, 
as  amended. 

(e)  All  application  and  pre-proposal 
application  forms  are  to  be  requested 
from  and  submitted  to:  National 
Oceanic  and  Atmospheric 
Administration.  Office  of  Ocean  and 
Coastal  Resource  Management,  Coastal 
Programs  Division.  1825  Connecticut 
Avenue,  NW..  Suite  724.  Washington. 

DC  20235. 

§932.2  ObjMtlves. 

(a)  The  objective  of  assistance  under 
this  part  is  to  encourage  each  State  with 
a  federally-approved  coastal 
management  program  to  continually 
improve  its  program  in  specified  areas 
of  national  importance,  "rhe  Secretary  is 
authorized  to  make  grants  to  a  coastal 
State  for  the  development  and 
submission  for  Federal  approval  of 
program  changes  that  support 
attainment  of  one  or  more  coastal  zone 
enhancement  objectives. 

(b)  As  required  by  section  309(a]  of 
the  Act  for  purposes  of  this  part,  the 
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term  "coastal  zone  enhancement 
objective"  means  any  of  the  following 
objectives: 

(1)  Protection,  restoration,  or 
enhancement  of  the  existing  coastal 
wetlands  base,  or  creation  of  new 
coastal  wetlands. 

(2)  Preventing  or  significantly  reducing 
threats  to  life  and  destruction  of 
property  be  eliminating  development 
and  redevelopment  in  high-hazard 
areas,  managing  development  in  other 
hazard  areas,  and  anticipating  and 
managing  the  effects  of  potential  sea 
level  rise  and  Great  Lakes  level  rise. 

(3  Attaining  increased  opportunities 
for  public  access,  taking  into  account 
current  and  future  public  access  needs, 
to  coastal  areas  of  recreational, 
historical,  aesthetic,  ecological,  or 
cultural  value. 

(4)  Reducing  marine  debris  entering 
the  Nation's  coastal  and  ocean 
environment  by  managing  uses  and 
activities  that  contribute  to  the  entry  of 
such  debris. 

(5)  Development  and  adoption  of 
procedures  to  assess,  consider,  and 
control  cumulative  and  secondary 
impacts  of  coastal  growth  and 
development,  including  the  collective 
e^ect  on  various  individual  uses  or 
activities  on  coastal  resources,  such  as 
coastal  wetlands  and  fishery  resources. 

(6)  Preparing  and  implementing 
special  area  management  plans  for 
important  coastal  areas. 

(7)  Planning  for  the  use  of  ocean 
resources. 

(8)  Adoption  of  procedures  and 
enforceable  policies  to  help  facilitate  the 
siting  of  energy  facilities  and 
Government  facilities  and  energy- 
related  activities  and  Government 
activities  which  may  be  of  greater  than 
local  significance. 

§  932.23  Definitions. 

(a)  Program  change  means  "routine 
program  implementation”  as  defined  in 
15  CFR  923.84  and  "amendment"  as 
dehned  in  15  CFR  923.80,  and  includes 
the  following: 

(1)  A  change  to  coastal  zone 
boundaries  that  will  improve  a  State's 
ability  to  achieve  one  or  more  of  the 
coastal  zone  enhancement  objectives. 

(2)  New  or  revised  authorities, 
including  statutes,  regulations, 
enforceable  policies,  administrative 
decisions,  executive  orders,  and 
memoranda  of  agreement/ 
understanding,  that  will  improve  a 
State's  ability  to  achieve  one  or  more  of 
the  coastal  zone  enhancement 
objectives. 

(3)  New  or  revised  local  coastal 
programs  and  implementing  ordinances 
that  will  improve  a  State's  ability  to 


achieve  one  or  more  of  the  coastal  zone 
enhancement  objectives. 

(4)  New  or  revised  coastal  land 
acquisition,  management  and 
restoration  program  that  improve  a 
State’s  ability  to  attain  one  or  more  of 
the  coastal  zone  enhancement 
objectives. 

(5)  New  or  revised  Special  Area 
Management  Plans  or  plans  for  Areas  of 
Particular  Concern  (APC),  including 
enforceable  policies  and  other 
necessary  implementing  mechanisms  or 
criteria  and  procedures  for  designating 
and  managing  APCs  that  will  improve  a 
State’s  ability  to  achieve  one  or  more  of 
the  coastal  zone  enhancement 
objectives. 

(6)  New  or  revised  guidelines, 
procedures  and  policy  documents  which 
are  formally  adopted  by  a  State  and 
provide  specific  interpretations  of 
enforceable  CZM  policies  to  applicants, 
local  governments  and  other  agencies 
that  will  result  in  meaningful 
improvements  in  coastal  resource 
management  and  that  will  improve  a 
State's  ability  to  attain  one  or  more  of 
the  coastal  zone  enhancement 
objectives. 

(b)  Assessment  means  a  public 
document,  prepared  by  a  State  and 
approved  by  NOAA  in  accordance  with 
guidance  on  Assessments  and  Strategies 
issued  by  NOAA  (hereafter  referred  to 
as  the  guidance*),  that  identi^es  the 
State's  priority  needs  for  improvement 
with  regard  to  the  coastal  zone 
enhancement  objectives.  The 
Assessment  determines  the  extent  to 
which  problems  exist  with  regard  to 
each  of  the  coastal  zone  enhancement 
objectives  and  the  effectiveness  of 
current  efforts  to  address  those 
problems.  The  Assessment  includes  the 
factual  basis  for  NOAA  and  the  Stales 
to  determine  the  priority  needs  for 
improvement  of  management  programs 
in  accordance  with  this  part. 

(c)  Strategy  means  a  comprehensive, 
multi-year  statement  of  goals  and  the 
methods  for  their  attainment,  prepared 
by  a  State  in  accordance  with  NOAA 
guidance  and  these  regulations  and 
approved  by  NOAA,  that  sets  forth  the 
specific  program  changes  the  State  will 
seek  to  achieve  in  one  or  more  of  the 
coastal  zone  enhancement  objectives. 
The  Strategy  will  address  only  the 
issue(s)  identiffed  in  a  State's 
Assessment  as  a  priority  need  and  will 
include  specific  tasks  and  milestones,  as 
appropriate. 


'NOAA  guidance  is  available  from  the  Office  of 
Ocean  and  Coastal  Resource  Management  Coastal 
Program  Division.  Universal  South  Building,  room 
724. 1825  Connecticut  Avenue.  NW..  Washington, 
DC  20235. 


(d)  Project  of  Special  Merit  means  a 
project  which  NOAA  will  evaluate  and 
rank  based  on  the  criteria  at  §  932.5(b). 

(e)  Fiscal  needs  means  the  extent  to 
which  a  State  must  rely  solely  on 
Federal  funds  to  complete  a  project 
under  section  309  because  State  funds 
are  not  otherwise  available. 

(f)  Technical  needs  means  the  extent 
to  which  a  State  lacks  trained  personnel 
or  equipment  or  access  to  trained 
personnel  or  equipment  to  complete  a 
project  under  section  309. 

(g)  Assistant  Administrator  means  the 
Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone 
Management,  or  the  NOAA  OfHcial 
responsible  for  directing  the  Federal 
Coastal  Zone  Management  Program. 

§  932.4  Allocation  of  section  309  funds. 

(a)  (1)  As  required  by  section  309(e)  of 
the  Act,  a  State  will  not  be  required  to 
contribute  any  portion  of  the  cost  of  any 
proposal  for  which  funding  is  awarded 
under  this  section, 

(2)  As  required  by  section  309(f)  of  the 
act,  beginning  in  fiscal  year  1991,  not 
less  than  10  percent  and  not  more  than 
20  percent  of  the  amounts  appropriated 
to  implement  sections  306  and  306.A  of 
the  act  shall  be  retained  by  the 
Secretarj'  for  use  in  implementing  this 
section,  up  to  a  maximum  of  $10,000,000 
annually. 

(b)  The  Assistant  Administrator  will 
annually  determine  the  amount  of  funds 
to  be  devoted  to  section  309,  which  shall 
be  not  less  than  10  percent  nor  more 
than  20  percent  of  the  total  amount 
appropriated  under  section  318(a)(2)  of 
the  Coastal  Zone  Management  Act,  as 
amended  (16  U.S.C.  1464),  taking  into 
account  the  total  amount  appropriated 
under  section  318(a)(2).  The  total 
amount  of  funds  to  be  devoted  to  section 
209  shall  not  exceed  $10,000,000 
annually. 

(c)  Of  the  total  amount  determined  in 
paragraph  (b)  of  this  section,  the 
Assistant  Administrator  will  annually 
determine  the  proportion  to  be  awarded 
to  eligible  coastal  States  by  weighted 
formula  and  the  proportion  to  be 
awarded  to  eligible  coastal  States  for 
projects  of  special  merit.  This 
determination  will  take  into  account  the 
total  amount  appropriated  under  section 
318(a)(2)  of  the  CZMA,  as  amended. 

(d)  Weighted  formula  funding.  (1)  A 
weighted  formula  funding  target  will  be 
determined  for  each  State  that  meets  the 
eligibility  requirements  at  §  932.1(b). 

The  weighted  formula  funding  target 
will  be  the  State  base  allocation 
determined  by  the  operation  of  the 
formula  at  15  CFR  927.1(c),  multiplied  by 
a  weighting  factor  derived  from  the 
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Assistant  Administrator's  evaluation 
and  ranking  of  the  quality  of  the  State's 
Strategy,  as  supported  by  the  State's 
Assessment  The  application  of  the 
weighting  factor  may  result  in  a 
weighted  formula  funding  target  that  is 
higher  or  lower  than  the  State's  base 
allocation.  Each  State's  weighted 
formula  funding  target  will  be  adjusted 
to  reflect  the  funds  available. 

(2)  The  Assistant  Administrator  will 
determine  each  State's  weighting  factor 
based  on  an  evaluation  and  ranking  of 
the  State's  Strategy  that  takes  into 
consideration  the  following: 

(i)  The  scope  and  value  of  the 
proposed  program  changejs)  contained 
in  the  Strategy  in  terms  of  improved 
coastal  resource  management; 

(ii)  The  technical  merits  of  the 
Strategy  in  terms  of  project  design  and 
cost  effectiveness;  and 

(iii)  The  likelihood  of  success  that  the 
State  will  have  in  attaining  the  proposed 
program  change(s),  including  an 
evaluation  of  the  State’s  past 
performance  and  support  for  the 
Strategy. 

(3)  Each  State  will  be  notified 
individually  of  its  weighting  factor,  the 
reasons  for  assigning  this  weighting 
factor,  and  any  changes  thereto.  In 
consultation  with  the  Assistant 
Administrator,  a  State  may  choose  to 
make  substantive  changes  to  its 
approved  Assessment  and  Strategy  to 
improve  its  weighting  factor,  in 
accordance  with  the  procedures  at 

§  932.8. 

(4)  The  Assistant  Administrator  may 
establish  minimum  and  maximum 
weighted  formula  funding  targets  under 
§  932.4(d). 

(e)  Funding  for  projects  of  special 
merit.  The  Assistant  Administrator  will 
award  the  remaining  section  309  funds, 
which  are  not  awarded  under  §  932.4(d). 
to  States  based  on  an  annual  evaluation 
and  ranking  of  projects  of  special  merit, 
as  dehned  in  §  932.3(d).  Funding  of 
projects  of  special  merit  will  be  limited 
to  the  highest  ranked  projects  based  on 
the  criteria  at  §  932.5(b). 

(f)  The  Assistant  Administrator  will 
notify  each  State  annually  of  the  total 
amount  of  funds  to  be  devoted  to  section 
309  pursuant  to  §  932.4(b),  the  proportion 
to  be  awarded  by  weighted  formula 
pursuant  to  §  932.4(c),  the  State’s 
weighted  formula  binding  target 
pursuant  to  §  932.4(d),  and  the  total 
amount  of  funds  available  for  funding 
for  projects  of  special  merit  pursuant  to 

§  932.4(e). 

§  932.S  Criteria  for  section  309  project 
•election. 

(a)  Section  309  criteria  for  weighted 
formula  funding.  (1)  For  Aose  projects 


that  will  be  funded  by  weighted  formula, 
the  Assistant  Administrator  will 
determine  that: 

(1)  The  project  is  consistent  with  the 
State's  approved  Assessment  and 
Strategy  and  advances  the  attainment  of 
the  objectives  of  the  Strategy; 

(ii)  Costs  are  reasonable  and 
necessary  to  achieve  the  objectives  of 
both  the  project  and  the  Strategy. 
Allowability  of  costs  will  be  determined 
in  accordance  with  the  provisions  of 
OMB  Circular  A-87:  Cost  Principles  for 
State  and  Local  Governments;  ‘ 

(iii)  The  project  is  technically  sound; 

(ivj  The  State  has  an  effective  plan  to 

ensure  proper  and  efficient 
administration  of  the  project;  and 

(v)  The  State  has  submitted  the 
required  project  information  as  specified 
in  §  932.6(b)(1). 

(2)  In  reviewing  projects  that  will  be 
considered  under  the  weighted  formula, 
the  Assistant  Administrator  will  take 
into  consideration  the  fiscal  and 
technical  needs  of  proposing  States  and 
the  overall  merit  of  each  proposal  in 
terms  of  beneflts  to  the  public. 

(b)  Section  309  criteria  for  evaluation 
and  ranking  of  projects  of  special  merit. 
(1)  The  Assistant  Administrator  will 
evaluate  and  rank  State  funding 
proposals  of  special  merit  which  may  be 
funded  under  {  932.4(e). 

(2)  In  addition  to  meeting  the  criteria 
in  paragraph  (a)(1)  of  this  section, 
proposals  will  be  evaluated  and  ranked 
under  this  subsection  using  the 
following  criteria: 

(i)  Merit  (90  points)  The  Assistant 
Administrator  will  review  each 
application  to  determine  the  following: 

(A)  Degree  to  which  the  project 
significantly  advances  the  program 
improvements  and  leads  to  a  program 
change  identified  in  the  State’s  Strategy. 
In  making  this  determination,  the 
Assistant  Administrator  may  consider 
the  weighting  factor  derived  bom  the 
evaluation  of  the  quality  of  the  State's 
Strategy,  as  supported  by  the  State’s 
Assessment,  relative  to  the  weighting 
factors  assigned  to  other  eligible  States; 

(B)  Overall  benebt  of  the  project  to 
the  public; 

(C)  innovativeness  of  the  proposal; 

(D)  Transferability  of  the  resets  to 
problems  in  other  coastal  States;  and 

(E)  The  State’s  past  performance 
under  section  309. 

(ii)  Fiscal  needs.  (5  points)  The 
Assistant  Administrator  will  review 

*  OMB  CircuUr  AST:  Cost  Principle*  for  State 
end  Local  Covemmenta  i*  available  from  the  OESce 
of  Ocean  and  Coastal  Resource  Management  Policy 
Coordination  Division,  Universal  SouA  Building, 
room  701, 1B2S  Coonecticut  Avenue  NW.. 

Washingtoa  DC  2023S. 


each  application  to  determine  the  “fiscal 
needs”  of  a  State  as  defined  in 
§  932.3(e). 

(iii)  Technical  needs.  (5  points)  The 
Assistant  Administrator  will  review 
each  application  to  determine  the 
“technical  needs'*  of  a  State  as  defined 
in  §  932.3(f). 

(c)  Section  309  funds  not  awarded  to 
States  under  §  932.S(a)  will  be  awarded 
to  States  under  §  932.5(b). 

5  932.6  Pre-application  procedures. 

(a)  Pre-submission  consultation.  Each 
State  is  expected  to  consult  with  the 
Assistant  Administrator  prior  to  the 
submission  of  its  pre-proposal  (see 

§  932.6(b))  and  formal  application  for 
section  309  funding.  The  purpose  of  th ; 
consultation  will  be  to  determine 
whether  the  proposed  projects  are 
consistent  with  the  purposes  and 
objectives  of  section  309  and  with  the 
State’s  approved  Strategy,  to  resolve 
any  questions  concerning  eligibility  for 
funding  under  section  309  (see 
§  932.1(b)),  and  to  discuss  preliminarily 
the  State’s  recommendations  regarding 
which  projects  should  be  funded  by 
weighted  formula  and  which  projects 
should  be  individually  evaluated  and 
ranked  as  projects  of  special  merit. 

(b)  Pre-proposals.  After  pre¬ 
submission  consultation.  States  shall 
submit  pre-proposals  for  section  309 
funding  annually  on  a  schedule  to  be 
determined  by  the  Assistant 
Administrator.  These  pre-proposals 
shall  contain  the  following: 

(1)  A  clear  and  concise  description  of 
the  projects  that  the  State  proposes  to 
be  funded  under  section  309.  ‘This 
description  shall  explain  the 
relationship  of  each  proposed  project  to 
the  State’s  approved  Assessment  and 
Strategy  and  how  each  proposed  project 
will  accomplish  all  or  part  of  a  program 
change  that  the  State  has  identibed  in 
its  Strategy.  In  addition,  each  project 
description  shall  include: 

(1)  A  specibc  timetable  for  completion 
of  each  project; 

(ii)  A  description  of  the  activities  that 
will  be  undertaken  to  complete  each 
project  and  by  whom; 

(iii)  The  identibcation  of  any 
subawardees,  pursuant  to  15  CFR 
923.95(d)(3)(ii);  and 

(iv)  The  estimated  total  cost  for  each 
project 

(2)  Section  309  funds  may  be  used  for 
any  of  the  following  allowable  uses 
which  support  the  attainment  of  a 
program  change: 

(i)  Personnel  costs: 

(ii)  Supplies  and  overhead; 

(iii)  Equipment  (pursuant  to  15  CFR 
part  24): 
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(iv)  Projects,  studies  and  reports;  and 

(v)  Contractual  costs  including 
subcontracts,  subawards,  personal 
service  contracts  with  individuals, 
memoranda  of  agreement/ 
understanding,  and  other  forms  of 
passthrough  Ending  for  the  purpose  of 
carrying  out  the  provisions  of  section 
309. 

(3)  Funds  may  not  be  used  for  land 
acquisition  or  low  cost  construction 
projects  that  are  eligible  for  funding 
under  section  306A  of  the  Act  (16  U.S.C. 
1455). 

(4)  The  State  may  recommend  w'hich 
projects  should  be  funded  by  weighted 
formula  under  §  932.5(a]  and  which 
projects  should  be  funded  as  projects  of 
special  merit  under  §  932.5(b). 

(5)  The  pre-proposal  shall  contain 
documentation  of  flscal  needs  and 
technical  needs,  if  any.  This 
documentation  shall  include: 

(1)  For  fiscal  needs,  information  on  the 
current  State  budget  (surplus  or  dehcit), 
the  budget  of  the  applying  agency 
(increase  or  decrease  over  previous 
fiscal  year),  future  budget  projections, 
and  what  efforts  have  been  made  by  the 
applying  agency,  if  any,  to  secure 
additional  State  funds  from  the 
Legislature  and/or  from  off-budget 
sources  such  as  user  fees;  and 

(ii)  For  technical  needs,  identiHcation 
cf  the  technical  knowledge,  skills  and 
equipment  that  are  needed  to  carry  out 
propsed  projects  and  that  are  not 
available  to  the  applying  agency,  and 
what  efforts  the  applying  agency  has 
made,  if  any,  to  obtain  the  trained 
personnel  and  equipment  it  needs  (for 
example,  through  agreements  with  other 
State  agencies). 

(6)  The  Assistant  Administrator  may 
request  additional  documentation  of 
fiscal  and  technical  needs. 

(7)  Following  the  first  year  of  funding 
under  section  309,  the  pre-proposal  shall 
describe  how  the  past  year's  work 
contributed  to  the  attainment  of  a 
program  change  as  defined  in  S  932.3(a) 
in  one  or  more  of  the  coastal  zone 
enhancement  objectives. 

(8)  The  sum  of  estimated  project  costs 
for  projects  the  State  recommends  be 
funded  under  §  932.5(a)  should  not 
exceed  the  State's  wei^ted  formula 
funding  target  pursuant  to  S  932.4(d). 

(c)  Review  of  pre-proposals.  (1)  The 
Assistant  Administrator  will  make  the 
final  determination  of  which  projects 
should  be  funded  by  weighted  formula 
and  which  projects  should  be  funded  as 
projects  of  special  merit,  taking  into 
account  the  State's  recommendations. 

(2)  The  Assistant  Administrator  may 
seek  advice  fit>m  technical  experts  in 
the  fields  of  the  coastal  zone 
enhancement  objectives  as  to  the 


technical  soundness  and  overall  merit  of 
section  309  project  proposals. 

(3)  The  Assistant  Administrator  will 
make  the  final  determinations  on  project 
selection  using  the  criteria  at  §  932.5(a) 
and  evaluate  and  raiik  projects  of 
special  merit  based  on  the  criteria  at 

§  932.5(b). 

(4)  If  the  Assistant  Administrator 
determines  that  a  State's  project 
proposaljs)  for  weighted  formula 
funding  fails  to  meet  the  criteria  at 

§  932.5(a),  the  Assistant  Administrator 
may  either  reduce  or  deny  the  amount 
available  to  the  State  under  §  932.4(d). 

(5)  Each  state  will  be  notified  of  the 
results  of  the  review  of  pre-proposis,  as 
described  in  paragraphs  (c)(3)  and  (4)  of 
this  section,  in  time  to  include  approved 
section  309  projects  in  their  applications 
for  financial  assistance  pursuant  to 
subpart }  of  15  CFR  part  932. 

§  932.7  Formal  application  for  financial 
assietanca  and  application  review  and 
approval  procedures. 

(a)  Application  for  financial 
assistance  under  this  part  must  be 
developed  and  submitted  on  the  same 
schedule  as  applications  for  financial 
assistance  under  Subpart  J  of  15  CFR 
part  923. 

(b)  Application  for  financial 
assistance  under  this  part  must  be  in  a 
separate  section  of  the  application  and 
must  contain  the  information  specified 
at  S  932.6(b)(1)  for  each  approved 
section  309  project. 

(c)  In  addition  to  the  information  at 
§  932.6(b)(1).  applications  must  also 
contain  documentation  of  fiscal  and 
technical  needs,  if  any,  pursuant  to 

§  932.6(b)(5),  and,  following  the  first 
year  of  funding  under  section  309,  a 
description  of  how  the  past  year's  work 
contributed  to  the  attainment  of  a 
program  change,  pursuant  to 
§  932.6(b)(7). 

(d)  Applications  will  be  reviewed  for 
conformance  with  the  regulations  at 
subpart }  of  15  CFR  part  923 

(e)  States  will  be  notified  of  their 
section  309  awards  at  the  time  they  are 
notified  of  their  section  306/306A 
awards. 

(f)  If  the  Assistant  Administrator 
seeks  technical  advice  pursuant  to 

§  932.6(c)(2),  anonymous  copies  of  the 
project  reviews  provided  to  the 
Assistant  Administrator  on  projects 
proposed  by  a  State  will  be  made 
available  to  the  State  upon  request  after 
October  1  of  each  year. 

(g)  If  the  Assistant  Administrator 
finds  that  a  State  is  not  undertaking  the 
actions  committed  to  under  the  terms  of 
a  section  309  grants,  the  Assistant 
Administrator  shall  suspend  the  State's 


eligibility  for  future  funding  under  this 
section  for  at  least  one  year. 

(h)  A  State's  eligibility  for  future 
funding  under  this  section  will  be 
restored  after  the  State  demonstrates,  to 
the  satisfaction  of  the  Assistant 
Administrator,  that  it  will  conform  with 
the  requirements  under  this  part. 

§  932.8  Revisions  to  assessments  and 
strategies. 

(a)  A  State,  in  consultation  with  the 
Assistant  Administrator,  may  propose  to 
revise  its  approved  Strategy.  Revision(s) 
to  an  approved  Strategy  must  be 
submitted  to  and  approved  by  the 
Assistant  Administrator  prior  to  the 
initiation  of  the  contemplated  change. 

(b)  The  Assistant  Administrator  will 
review  such  proposed  revisionjs)  and 
determine  if  public  review  and  comment 
is  required.  This  determination  will  be 
based  on  the  extent  to  which  the 
proposed  revision(s)  changes  the 
original  scope  of  the  State's  Strategy. 

(c)  If  the  Assistant  Administrator 
determines  that  public  review  and 
comment  is  necessary,  he/she  will 
notify  the  State  of  his/her 
determination.  The  State  will  be 
required  to  provide  public  review  and 
comment  in  accordance  with  NOAA 
guidance. 

(d)  A  State  that  wants  to  revise 
substantively  the  program  changes 
identified  in  its  approved  Strategy  or  to 
address  new  enhancement  objectives 
not  identified  as  a  priority  in  the  original 
Assessment,  also  must  revise  the 
Assessment  through  a  public  process  as 
described  in  NOAA's  guidance. 

(e)  The  Assistant  Administrator  will 
notify  the  State  of  his/her  decision  to 
approve  or  deny  the  proposed 
revision(s)  to  the  Strategy. 

(f)  The  Assistant  Administrator  will 
notify  the  State  of  any  change  in  the 
weighting  of  the  Strategy  at  the  time  he/ 
she  notifies  the  State  of  the  approval  of 
projects  under  this  part.  The  new 
weighting  will  apply  to  the 
determination  of  the  weighted  formula 
funding  target  in  the  subsequent  funding 
cycle. 

Federal  Domestic  Assistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration. 

Dated:  October  4, 1991. 

Frank  W.  Maloney, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Parts  404 
[Regulations  No.  4] 

RIN  0960-AB00 

Federal  Old>Age,  Survivors  and 
Disability  Insurance  and  ^pplemental 
Security  Income;  Listing  of 
impairments— Respiratory  System 

agency:  Social  Security  Administration, 
HHS. 

ACTION:  Proposed  rules. 

summary:  These  proposed  amendments 
revise  the  medical  criteria  for  evaluating 
respiratory  impairments  for  the 
disability  programs  in  title  III  and  title 
XVI  of  the  Social  Security  Act.  The 
revisions  reflect  advances  in  medical 
knowledge,  treatment,  and  methods  of 
evaluating  respiratory  impairments,  and 
will  provide  up-to-date  medical  criteria 
for  use  in  the  evaluation  of  disability 
claims  based  on  respiratory 
impairments. 

DATES:  To  be  sure  that  your  comments 
are  considered,  we  must  receive  them 
no  later  than  December  17, 1991. 
ADDRESSES:  Comments  should  be 
submitted  in  writing  to  the 
Commissioner  of  Social  Security, 
Department  of  Health  and  Human 
Services,  P.O.  Box  1585,  Baltimore,  MD 
21235,  or  delivered  to  the  Office  of 
Regulations,  Social  Security 
Administration,  3-B-l  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235,  between  8  a.m. 
and  4:30  p.m.  on  regular  business  days. 
Comments  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Ziegler,  Legal  Assistant,  3-B- 
1  Operations  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (301) 
965-1759. 

SUPPLEMENTARY  INFORMATION:  Medical 
criteria  describing  impairments 
considered  severe  enough  to  prevent  a 
person  &om  doing  any  gainful  activity 
are  found  in  the  Listing  of  Impairments. 
The  Listing  of  Impairments  describes 
these  criteria  for  each  of  the  13  major 
body  systems.  To  establish  disability 
under  the  Social  Security  Act,  the 
evidence  must  show  that  a  medically 
determinable  physical  or  mental 
impairment  has  lasted  or  can  be 
expected  to  last  for  a  continuous  period 
of  not  less  than  12  months  or  can  be 
expected  to  result  in  death. 


The  Listing  of  Impairments  is  an 
appendix  to  subpart  P  of  part  404  of  title 
20  of  the  Code  of  Federal  Regulations. 
This  appendix  is  divided  into  a  part  A 
and  a  part  B.  The  criteria  in  part  A  apply 
to  evaluating  impairments  of  adults  but 
may  be  appropriate  in  some  cases  to 
evaluating  impairments  in  children 
under  age  18.  Part  B  contains  medical 
criteria  only  for  the  evaluation  of 
impairments  of  children  under  age  18. 
Certain  criteria  in  part  A  do  not  provide 
for  the  evaluation  of  the  particular 
effects  of  certain  disease  processes  in 
children  (see  §S  404.1525  and  416.925). 
Where  part  A  criteria  are  also  repeated 
in  Part  B,  such  inclusion  is  intended  to 
eliminate  any  question  about  their 
application  to  children.  In  part  B,  a 
structural  and  content  relationship  with 
part  A  counterparts  has  been 
maintained  to  the  extent  possible. 

These  proposed  rules  also  revise  the 
criteria  we  use  when  determining 
whether  children’s  impairments  meet  or 
equal  the  severity  of  the  impairments 
found  in  the  respiratory  listings.  The 
Supreme  Court’s  February  20, 1990, 
decision  in  Sullivan  v.  Zebley,  et  al. 

_ U.S _ _  110  S.Ct.  885  (1990), 

requires  us  to  provide  an  individualized 
assessment  of  the  functional  impact  of  a 
child’s  impairment(s)  to  a  child  seeking 
benehts  because  of  disability  under  the 
supplemental  security  income  program, 
when  the  severity  of  the  child’s 
impairment(s)  does  not  meet  or  equal 
the  severity  of  the  impairment(s)  found 
in  the  Listing  of  Impairments.  Since  the 
court’s  decision  does  not  preclude  the 
use  of  the  listings  as  a  basis  for  a 
decision  that  a  child  is  disabled,  the 
listings  contained  in  these  proposed 
rules  will,  when  published  as  Hnal  rules, 
be  used  to  determine  that  a  child  is 
disabled  based  on  an  impairment  that 
meets  or  equals  the  severity  of  a  listed 
impairment.  Consistent  with  the 
Supreme  Court’s  holding  in  Zebley,  and 
the  regulations  for  determining  disability 
in  children  under  the  supplemental 
security  income  program,  published  on 
February  11, 1991,  (56  FR  5534)  we  will 
not  deny  a  child’s  claim  based  only  on  a 
finding  that  the  child’s  impairment(s) 
does  not  meet  or  equal  the  criteria  set 
out  in  these  or  any  other  listings. 

In  accordance  with  section  5036  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L  101-508),  a  child’s 
respiratory  disorder  will  be  evaluated,  if 
possible,  by  a  pediatrician  or  by  a 
specialist  in  respiratory  diseases  of 
children. 

When  the  Listing  of  Impairments  was 
revised  and  published  in  the  Federal 
Register  on  December  6, 1985  (50  FR 
50068),  we  indicated  that  medical 
advancements  in  disability  evaluation 


and  treatment  and  program  experience 
require  that  the  listings  be  periodically 
reviewed  and  updated,  and,  accordingly, 
termination  dates  of  the  listings  of  from 
4  to  8  years  were  speciHed.  Appendix  1 
of  subpart  P  of  regulations  No.  4 
provides  that  the  current  listings  in  part 
A  of  the  respiratory  system  will  no 
longer  be  effective  on  December  6, 1991 
and  part  B  criteria  will  no  longer  be 
effective  on  December  6, 1993.  We  are 
now  proposing  revisions  to  update  the 
respiratory  system  listings  in  both  3.00 
(part  A)  and  103.00  (part  B),  and  to 
extend  the  effective  date  to  7  years  from 
the  date  of  publication  of  the  hnal 
regulations. 

The  proposed  revisions  were 
developed  with  the  assistance  of 
representatives  from  medical 
professional  groups,  including  the 
American  Medical  Association,  the 
American  Thoracic  Society,  the 
American  Lung  Association,  the 
American  College  of  Chest  Physicians, 
the  American  Society  of  Internal 
Medicine,  the  American  College  of 
Physicians,  the  Cystic  Fibrosis 
Foundation,  and  the  American  Nurses 
Association,  and  with  the  help  of 
Federal  and  State  representatives  who 
have  expertise  in  the  evaluation  of 
disability  claims  involving  respiratory 
impairments. 

The  basic  concept  of  the  proposed 
revised  listings  is  to  put  less  emphasis 
on  disease  labeling,  or  diagnosis,  and  to 
emphasize  the  impact  of  impairments  on 
a  person’s  ability  to  work  or,  in  the  case 
of  a  child  (a  person  who  has  not 
attained  age  18),  on  the  child’s  ability  to 
perform  age-appropriate  activities.  By 
age-appropriate  activities,  we  mean  the 
ability  to  function  independently, 
appropriately,  and  effectively  in  an  age- 
appropriate  manner. 

The  proposed  listings  broaden  the 
criteria  to  encompass  disorders  for 
which  specific  criteria  have  not  been 
previously  published  (e.g.,  sleep-related 
breathing  disorders)  and  to  include 
state-of-the-art  evaluative  techniques. 

All  of  the  techniques  (tests,  procedures, 
etc.)  cited  in  the  proposed  regulations 
are  generally  available  and  have  beqn 
published  in  the  cumulative  list  of  New 
or  Improved  Diagnostic  Techniques  in 
the  F^eral  Register  on  May  9, 1990  at  55 
FR  19357. 

Following  is  a  summary  of  the 
proposed  changes  in  the  respiratory 
system  listings,  including  changes  in  the 
introductory  material  preceding  the 
listing  criteria  which  explains  how  the 
listing  criteria  are  used. 

Revisions  to  part  A  of  the  Listing  of 
Impairments  in  appendix  1  of  subpart  P 
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3.00  Respiratory  System 

Introduction 

We  are  proposing  to  make  the 
following  changes  to  the  introductory 
material  preceding  the  respiratory 
system  listings  in  part  A  of  the  Listing 
Impairments. 

We  are  proposing  to  expand  3.00A  to 
state  explicitly  that  evaluation  of  the 
severity  and  duration  of  a  respiratory 
disorder  should  be  performed  only  after 
prescribed  therapy  has  been  instituted, 
and  expected  therapeutic  benefits  have 
been  achieved.  A  discussion  is  being 
included  on  the  documentation  whi^ 
may  be  needed  with  a  diagnosis  of 
diffuse  interstitial  fibrosis  or  clinical 
findings  suggesting  cor  pulmonale.  This 
documentation  may  require 
measurement  of  carbon  monoxide  (CO) 
difiusirg  capacity  or  arterial  blood  gases 
at  rest  and  during  exercise  in  addition  to 
evidence  of  the  clinical  evaluation  and 
chest  roentgenography  and  spirometry. 
We  are  also  expanding  3.00A  to  include 
a  discussion  of  pulmonary  vascular 
disease  with  its  specific  documentation 
requirements. 

We  are  proposing  a  modification  of 
3.00B  to  include  other  chronic  persistent 
infections  of  the  lung  in  addition  to 
mycobacterial  and  mycotic  infections, 
thereby  broadening  the  applicability  of 
the  paragraph. 

We  are  proposing  a  revision  of  3.00C 
to  provide  greater  specificity  to  the 
documentation  requirements  for 
episodic  respiratory  disease. 
Documentation  must  include 
information  relating  to  the  adherence  to 
a  prescribed  therapeutic  regimen,  thus, 
again,  serving  to  emphasize  the 
important  of  treatment  that  the  claimant 
is  expected  to  have  received. 

The  documentation  requirements 
define  die  characteristics  of  an  attack 
fulfilling  the  intensity  component  of  the 
listing  criteria,  and  specify  that  inpatient 
hospitalizations  must  last  longer  than  24 
hours. 

A  new  paragraph  D  is  being  added  to 
the  introductory  material  in  3.00  which 
recognizes  the  increasing  number  of 
children  with  cystic  fibrosis  surviving  to 
adult  life.  The  adult  listings,  therefore, 
should  explicitly  recognize  this 
condition.  A  description  of  cystic 
fibrosis,  including  information 
concerning  the  proper  diagnostic 
approach,  has  been  added. 

We  are  proposing  to  expand  3.00E, 
currently  designated  as  3.00D,  to  include 
more  specific  requirements  for 
documentation  of  ventilatory  function 
tests.  The  proposed  revision  is 
consistent  with  published  standards  for 
test  performance  approved  by  the 
American  Thoracic  Society  (ATS) 


("American  Review  of  Respiratory 
Disease".  Vol.  136,  No.  5:  pp.  1285-1298, 
1987),  and  the  National  Institutes  of 
Health  Epidemiology  Standardization 
Project  Criteria  are  outlined  specifying 
what  constitutes  an  acceptable  study. 
This  description  includes  the  use  of  the 
back  extrapolation  technique  for  zero 
time,  the  requirement  for  early  onset  of 
peak  flow  rates,  and  specific  criteria  for 
reproducibility.  Performance  standards, 
as  proposed,  require  that  at  least  three 
acceptable  spirograms  be  obtained,  two 
which  are  reproducible.  Comprehensive 
standards  are  provided  for  calibration  of 
instruments  other  than  those  that 
generate  the  spirogram  by  direct  pen 
linkage  to  a  mechanical  displacement 
device.  Three  levels  of  calibrations  are 
required  for  primary  flow  sensing 
devices  because  some  of  these  devices 
are  not  linear  over  the  wide  range  of 
flow  rates  which  ocxur  in  tlie  spirogram. 
These  requirements  for  accuracy  and 
calibration  are  consistent  with  the 
standards  for  spirometers  endorsed  by 
the  ATS. 

The  maximum  voluntary  ventilation 
(MW)  requirement  was  deleted  as  a 
criterion  because  it  was  considered  to 
be  effort-dependent,  infrequently  used  in 
clinical  practice,  and  poorly 
standardized  among  laboratories.  In  the 
past,  the  major  usefulness  of  the  MW 
was  that  it  provided  confirmation  of  the 
degree  of  impairment  indicated  by  the 
one  second  forced  expiratory  volume 
(FEVi)  when  the  test  was  of  less  than 
optimal  quality.  The  proposed  listings 
incorporate  specific  requirements  to 
ensure  the  quality  of  forced  expiratory 
spiromentry  studies. 

We  are  proposing  to  expand  3.00F1, 
currently  designated  as  3.(X)E1,  to 
include  a  detailed  description  of  the 
specification  for  performance  of  the 
single  breath  diffusing  capacity  of  the 
lungs  for  carbon  monoxide  (DLCO) 
study  to  evaluate  impairment  of  gas 
exchange.  The  listings  are  being  revised 
to  place  greater  emphasis  on  the  use  of 
DDCO  as  a  measure  of  gas  exchange 
prior  to  consideration  of  purchasing 
arterial  gas  analysis  and  exercise 
testing.  The  use  of  DLCO  to  estimate  gas 
exchange  impairment  is  based  on  state- 
of-the-ari  information  that  diffusing 
capacity  is  an  important  indicator  of  gas 
exchange  and  work  capacity,  and  is  an 
important  predictor  of  mortality  in  lung 
disorders.  The  performance  criteria  for 
the  test  have  been  standardized  by  the 
ATS  ("American  Review  of  Respiratory 
Disease",  Vol.  136,  No.  5:  pp.  1299-1307, 
1987),  and  the  standardization  of  criteria 
has  been  incorporated  into  the  listings. 

The  criteria  for  resting  arterial  blood 
gas  studies  (ABGS)  are  being  added  to 
the  proposed  listings.  In  3.00F2,  we  also 


specify  that  before  purchase  of  ABGS  at 
rest  or  during  exercise,  a  program 
physician,  preferably  one  with 
experience  in  the  care  of  patients  with 
pulmonary  disease,  must  review  all 
clinical  and  laboratory  data  in  the 
record  to  determine  whether  obtaining 
the  test  would  present  a  significant  risk 
to  the  individual.  In  3.00F2,  we  also 
require  that  ABGS  should  be  purchased 
only  from  a  laboratory  certified  by  a 
State  or  Federal  agency. 

In  3.(K)F3,  we  specify  that  exercise 
testing  with  blood  gas  analysis  should 
only  be  done  after  the  DLCO  has  been 
estimated  and  the  documentation  has 
been  found  to  be  inadequate  for  the 
evaluation  of  the  severity  of  functional 
impairment  In  3.00F3,  we  further  specify 
that  in  individuals  with  an  FEVi  greater 
than  2.5  liters  (L)  or  a  DLCO  greater 
than  60  percent  of  predicted  normal  an 
exercise  blood  gas  study  would 
probably  not  be  needed  unless  diffuse 
interstitial  pulmonary  fibrosis  is  noted 
on  the  chest  roentgenogram  or 
documented  by  lung  biopsy. 

In  3.00F4,  currently  designated  as 
3.00E2,  we  are  revising  the  methodology 
for  performance  of  an  exercise  test  to 
include  use  of  measurements  at  two 
exercise  levels  if  the  individual  can 
satisfactorily  complete  the  lower  level  of 
exercise  at  approximately  5  METs. 

We  are  adding  3.00G  to  provide  a 
more  detailed  description  of  chronic  cor 
pulmonale  and  pulmonary  vascular 
disease  for  which  specific  new  criteria 
are  pro\ided. 

We  are  also  adding  3.00H  to  provide  a 
description  of  sleep-related  breathing 
disorders  not  currently  addressed  in  the 
listings.  Reference  criteria  are  provided 
for  the  evaluation  of  these  disorders. 

3.01  Category  of  Impairments, 
Respiratory 

We  are  proposing  to  make  the 
following  changes  to  the  respiratory 
system  listings. 

3.02  Chronic  Pulmonary  Insufficiency 

Paragraph  A  of  listing  3.02  and  Table  I 
are  being  modified  to  delete  the  MVV 
for  the  reasons  presented  above  in  the 
discussion  under  3.00E.  The  FEVi  values 
are  unchanged.  Table  I  is  modified  so 
that  rounding  of  reported  height  and 
volume  values  will  not  be  necessary. 

In  proposed  listing  3.02,  paragraph  B  is 
being  clarified  to  indicate  that  in  cases 
of  severe  kyphoscoliosis,  the  measured 
span  between  the  fingertips  when  the 
upper  extremities  are  abducted  90 
degrees  should  be  substituted  for  height 
if  greater  than  the  standing  height 
without  shoes  to  ensure  proper 
consideration  of  those- individuals  with 
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loss  of  height  due  to  spinal  deformity. 
Table  II  is  modified  so  that  rounding  of 
reported  height  and  volume  values  will 
not  be  necessary. 

In  proposed  listing  3.02,  paragraph  Cl, 
currently  paragraph  C2,  is  being  revised 
to  place  emphasis  on  the  documentation 
of  a  gas  exchange  abnormality  to 
include  single  breath  DLCO  and  ABCS 
at  rest  prior  to  consideration  of  exercise 
testing  with  measurement  of  ABCS.  The 
DLCO  criteria  are  being  modibed  from 
less  than  9  ml/min/mm  Hg,  or  less  than 
30  percent  of  ^e  predicted  normal 
value,  to  less  than  10.5  ml/min/mm  Hg, 
or  40  percent  of  the  predicted  normal 
value.  This  revision  represents  updated 
information  promulgated  by  the  ATS 
correlating  these  proposed  values  for 
DLCO  with  work  capacity  and  mortality. 
(American  Thoracic  Society  Statement 
on  Evaluation  of  Impairment/Disability 
Secondary  to  Respiratory  Disease, 
“American  Review  of  Respiratory 
Disease,”  Vol.  133,  No.  6,  pp.  1205-09, 
1986.)  Because  of  the  variation  in 
published  predicted  values,  the  listing 
criteria  specify  that  the  source  of  the 
predicted  values  should  be  reported  or, 
if  not  published,  should  be  submitted  in 
the  form  of  a  table  or  nomogram. 

Paragraph  C2  of  proposed  listing  3.02 
provides  criteria  for  both  resting  and 
exercise  ABCS.  The  major  revision  is 
the  addition  of  criteria  for  resting 
hypoxemia.  Resting  arterial  hypoxemia 
is  associated  with  increased  mortality 
and  development  of  pulmonary 
hypertension.  The  levels  of  hypoxemia, 
as  provided  in  the  proposed  listing,  are 
considered  to  be  at  a  level  that 
ordinarily  requires  continuous 
domiciliary  oxygen  administration 
which  would  ordinarily  preclude  work- 
related  activity.  The  current  listing 
provides  criteria  for  hypoxemia  at  three 
altitudes.  For  simpliHcation  of  use 
without  sacriHcing  validity,  the  listing  is 
being  revised  to  provide  criteria  for 
hypoxemia  at  two  altitudes,  i.e.,  less 
than  4,000  feet,  and  4,000  feet  and 
greater.  The  correction  of  hypoxemia  for 
carbon  dioxide  tension  is  eliminated 
from  the  proposed  tables  because 
hypoxemia  is  considered  to  be  the  major 
determinant  of  impairment  and 
mortality  rather  than  alterations  in  the 
arterial  carbon  dioxide  tension  (PaC02]. 
The  requirement  that  the  two 
measurements  of  resting  arterial  oxygen 
tension  (PaOs)  be  separated  by  an 
interval  of  three  or  more  weeks  in  order 
to  meet  the  requisite  level  of  hypoxemia 
is  based  upon  the  degree  of  technical 
and  biologic  variability  of  arterial 
oxygen  levels  and  is  consistent  with 
standards  used  in  studies  on  mortality 


and  performance  in  persons  with 
chronic  lung  disease. 

3.03  Asthma 

In  listing  3.03,  paragraph  B  is  being 
revised  to  include  hospitalization  for 
asthma  of  longer  than  24  hours  as 
equivalent  to  two  asthma  attacks  in 
oi^er  to  meet  the  frequency  requirement 
of  at  least  one  attack  every  2  months,  or 
at  least  six  times  a  year.  The  paragraph 
B  criteria  are  also  being  revised  to 
require  that  medical  evidence  of  record 
over  a  period  of  at  least  12  consecutive 
months  should  be  used  to  determine  the 
frequency  of  severe  attacks. 

3.04  Cystic  Fibrosis 

listing  3.04  is  being  added  to  establish 
criteria  for  evaluating  cystic  Bbrosis  in 
adults  because  an  increasing  number  of 
individuals  with  this  disease  are  now 
living  into  adulthood.  The  listing 
provides  new  criteria  for  the  evaluation 
of  the  pulmonary  manifestations  of  this 
multisystem  disorder. 

3.07  Bronchiectasis 

Paragraph  B  of  the  current  listing  3.07 
is  being  redesignated  as  paragraph  A, 
and  the  current  paragraph  A  is  being 
expanded  and  redesignated  as 
paragraph  B.  Listing  3.07,  bronchiectasis, 
is  somewhat  similar  to  the  clinical 
aspects  of  asthma  and  cystic  fibrosis. 
Therefore,  new  paragraph  B  is  being 
revised  to  make  the  episodic  criteria 
consistent  with  listings  3.03  (Asthma) 
and  3.04  (Cystic  fibrosis).  Paragraph  B  is 
also  being  expanded  to  indicate  that 
episodes  of  acute  bronchitis  or 
pneumonia  or  hemoptysis  at  least  six 
times  a  year  will  be  considered 
disabling. 

3.10  Cor  Pulmonale  Secondary  to 
Chronic  Pulmonary  Vascular 
Hypertension 

In  this  proposed  listing,  chronic  cor 
pulmonale,  currently  listing  3.11,  is  being 
redesignated  as  listing  3.10,  and  more 
specific  criteria  are  being  provided 
requiring  that  establishment  of  an 
impairment  due  to  chronic  cor 
pulmonale  be  associated  with  a  specific 
etiologic  disorder,  and  be  documented 
by  compatible  clinical  and  laboratory 
Hndings  (e.g.,  electrocardiogram  tracings 
showing  right  ventricular  hypertrophy). 

3.11  Sleep-Related  Breathing 
Disorders 

We  are  adding  a  new  listing  for  sleep- 
related  breathing  disorders  and  referring 
to  the  persistent  functional 
consequences  of  this  condition.  When  a 
sleep-related  breathing  disorder  limits 
or  precludes  work  activity,  the 
physiologic  basis  for  the  impairment 


may  be  chronic  cor  pulmonale 
secondary  to  a  chronic  gas-exchange 
abnormality  or  a  disturbance  in 
cognitive  performance.  Reference 
listings  are  provided  for  the  evaluation 
of  these  manifestations. 

Revisions  to  part  B  of  the  Listing  of 
Impairments  in  appendix  1  of  subpart  P. 

103.00  Respiratory  System 

Introduction 

We  are  proposing  to  make  the 
following  changes  to  the  introductory 
material  preceding  the  respirator}’ 
impairment  listings. 

New  introductory  material  is  included 
in  103.00A  which  provides  a  discussion 
of  evaluation  of  the  adverse  effects  of 
respiratory  disease  in  light  of  the  impact 
on  ability  to  perform  age-appropriate 
activities.  In  proposed  103.00B,  currently 
103.00A,  we  are  revising  and  expanding 
the  explanation  to  conform  to  state-of- 
the-art  standards  for  documenting 
pulmonary  insufHciency  by  ventilatory 
function  testing.  These  updated 
standards  for  testing  and  the  rationale 
for  inclusion  are  essentially  the  same  as 
those  being  proposed  under  3.00E  of  part 
A  of  the  Listing  of  Impairments.  A 
statement  describing  the  child's  ability 
to  understand  instructions  and  effort  to 
cooperate  in  the  testing  will  still  be 
considered  an  essential  part  of  the 
report. 

In  103.00B1,  we  are  including  more 
specific  requirements  for  documentation 
of  ventilatory  function  testing.  The 
requirements  include  the  use  of  the  back 
extrapolation  technique  for  zero  time, 
the  requirement  for  early  onset  of  peak 
flow  rates,  and  speciHc  criteria  for 
reproducibility.  Performance  standards, 
as  proposed,  require  that  at  least  three 
acceptable  spirograms  be  obtained,  two 
of  which  are  reproducible.  Guidelines 
are  included  for  when  spirometry  should 
be  repeated  after  administration  of  an 
aerosolized  bronchodilator. 
Comprehensive  standards  are  provided 
for  calibration  of  instruments  other  than 
those  that  generate  the  spirogram  by 
direct  pen  linkage  to  a  mechanical 
displacement  device.  Three  levels  of 
calibrations  are  required  for  primary 
flow  sensing  devices  because  some  of 
these  devices  are  not  linear  over  the 
wide  range  of  flow  rates  which  occur  in 
the  spirogram. 

In  103.00B2a,  new  material  is  being 
added  to  explain  the  documentation 
requirements  for  chronic  impairment  of 
gas  exchange  and  to  provide  guidance 
regarding  the  performance  of  blood  gas 
studies.  Iliis  explanation  provides 
guidance  regarding  the  use  of  pulse 
oximetry  as  a  substitute  for  arterial 
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blood  gas  (ABG)  testing  in  very  young 
children,  lliis  provision  for  documenting 
gas  exchange  abnormalities  is  necessary 
because  arterial  blood  samples  are 
diRicult  to  obtain  in  children  under  3 
years  of  age.  and  many  children  being 
evaluated  will  require  oxygen 
periodically  during  which  times  blood 
gas  determinations  cannot  be  made. 
Further,  invalid  values  can  result 
because  the  procedure  is  painful  and 
frequently  causes  crying.  Pulse  oximetry 
has  been  established  as  a  safe  and 
relatively  painless  procedure.  It  is  more 
repeatable  than  ABGS  and  more 
accurate  than  transcutaneous 
techniques.  It  is  becoming  the  state-of- 
the-art  procedure  for  determining  gas 
exchange  abnormalities  in  very  young 
children  and  is  as  available  in  hospitals 
and  clinics  as  are  blood  gas 
determinations. 

The  introductory  material  in  103.00B  is 
being  revised  and  redesignated  as 
103.00C.  A  statement  is  being  added 
which  would  require  the  quantitative 
pilocarpine  iontophoretic  test  as  the 
method  for  confirming  the  diagnosis  of 
cystic  fibrosis.  This  pilocarpine  method, 
published  by  the  Cystic  Fibrosis 
Foundation,  is  the  only  acceptable 
testing  procedure  as  it  has  the  lowest 
false  positive  and  false  negative  results 
of  any  techniques  that  are  currently 
available  to  confirm  the  diagnosis  of 
cystic  Hbrosis.  The  test  is  available  in 
ail  Cystic  Fibrosis  Centers  afHliated 
nvith  the  National  Foundation  and  its 
State  chapters,  as  well  as  in  major 
university  medical  centers.  Most 
children  with  suspected  cystic  fibrosis 
are  referred  to  these  centers  for  the 
diagnosis,  evaluation,  and  ongoing 
management  of  this  disorder.  The 
proposed  revisions  reflect  that  children 
with  this  disorder  experience  a  slow, 
progressively  deteriorating  clinical 
course  to  certain  disabling  impairment 
and  death  which  usually  occurs  in  late 
adolescence  or  young  adulthood. 

New  material  is  being  added  to  the 
introduction  in  103.00D  to  provide  an 
explanation  of  bronchopulmonary 
dysplasia  (BPD)  and  the  requirements 
for  establishing  the  diagnosis.  BPD  was 
first  reported  in  19C7  and  had  a  very 
high  mortality  rate.  Improvements  in 
technology  and  patient  management 
have  resulted  in  increased  survival  and 
recovery  of  premature  infants.  Although 
the  majority  of  infants  with  BPD  do 
recover,  some  progress  to  chronic 
pulmonary  disease,  resulting  in  severe 
respiratory  and  related  functional 
impairments. 

Significant  hypoxemia  is  a  common 
result  of  chronic  respiratory 
impairments  and  can  be  associated  with 


various  degrees  of  growth  impairment. 
Therefore,  reference  criteria  for 
evaluating  interference  with  linear 
growth  as  a  manifestation  of  lung 
disease  has  been  included  in  each  of  the 
listings  (103.03  (paragraph  D),  103.04 
(paragraph  C),  and  103.14  (paragraph 
G)). 

103.01  Category  of  Impairments, 
Respiratory 

We  are  proposing  to  make  the 
following  changes  to  the  respiratory 
system  listings  in  part  B  of  the  Listing  of 
Impairments. 

103.3  Asthma 

The  requirement  that  evidence  of 
progression  be  obtained  in  being 
deleted.  Progression  means  that  the 
condition  is  increasing  in  the  frequency 
or  intensity  of  clinical  disease.  The 
proposed  criteria  incorporate  findings 
that  can  be  made  only  when  there  is 
sufficient  evidence  of  sustained  and 
unremitting  progression. 

Paragraphs  A  and  B  of  listing  103.03 
are  being  revised  to  ensure  greater 
structural  and  content  relationship  with 
paragraphs  A  and  B  of  listing  3.03  in  part 
A.  Paragraph  A  of  listing  103.03  and  the 
values  specified  in  Table  I  provide  for 
the  use  of  pulmonary  function  testing, 
and  paragraph  B  of  listing  103.03 
provides  the  clinical  criteria  for 
assessing  pulmonary  insufficiency. 

These  listings  are  intended  to  represent 
the  childhood  counterparts  of  the 
proposed  paragraphs  A  and  B  of  listings 
3.03  in  part  A. 

A  new  paragraph  C  is  being  added  to 
listing  103.03  to  recognize  that  some 
children  have  persistent 
symptomatology  related  to  bronchial 
asthma  that  may  not  meet  or  equal  the 
listing  criteria  required  under  the 
proposed  paragraphs  A  and  B  of  103.03 
in  part  because  of  their  drug  regimen. 

The  manifestations  of  underlying 
pulmonary  insufficiency  specified  in 
103.03C1-3  provide  for  objective 
evidence  that  is  consistent  with  the  level 
of  severity  intended  under  listing  103.03 
in  general. 

Paragraph  D  is  being  added  to  listing 
103.03  to  provide  that  a  growth 
impairment  resulting  from  hypoxemia 
due  to  asthma  should  be  evaluated 
under  the  criteria  in  listing  100.02. 

103.10  Cystic  fibrosis 

Current  listing  103.13  has  been  revised 
and  redesignated  as  listing  103.04. 
Paragraph  A  of  the  proposed  listing 
103.04  incorporates  and  revises  the 
criteria  in  paragraphs  A  and  B  of  the 
current  listing  103.13,  and  revises  the 
FEVi  values.  The  current  values  are  set 
at  50  percent  of  predicted  normal,  and 


the  proposed  values  have  been  set  at  60 
percent  of  predicted  normal.  The  higher 
values  are  more  consistent  with  studies 
that  show  good  correspondence 
between  clinical  scoring  systems  based 
on  the  manifestations  of  lung  disease 
and  FEVi  values  set  at  the  higher 
standard.  Such  scoring  systems 
primarily  reflect  pulmonary  status  as 
measured  by  physical  pulmonary 
findings,  including  radiographic 
evidence,  nutritional  status  and  level  of 
activity.  As  a  result  of  this  change, 
forced  expiratory  pulmonary  testing  will 
permit  more  reliable  evaluation  of  a 
functional  impairment.  Consistent  with 
the  revision  of  the  FEVi  threshold 
necessary  to  establish  a  disabling 
impairment,  the  extent  of  clinical 
evidence  needed  under  paragraph  A  of 
proposed  listing  103.04  for  a  finding  of 
disability  will  now  require  that  two  of 
three  listed  manifestations  be  present 
rather  than  all  three  as  is  currently 
required. 

A  paragraph  B  is  being  added  to 
listing  103.04  to  evaluate  children  in 
whom  a  disabling  irreversible 
pulmonary  impairment  can  be  presumed 
when  associated  with  persistent  chronic 
lower  respiratory  infections  requiring 
intravenous  antimicrobial  therapy. 

A  paragraph  C  is  being  added  to 
listing  103.04  to  provide  that  a  growth 
impairment  resulting  ftx)m  hypoxemia 
due  to  cystic  fibrosis  should  be 
evaluated  under  the  criteria  in  listing 
100.02. 

103.14  Chronic  Obstructive  or 
Restrictive  Pulmonary  Disease  Due  to 
Any  Cause 

A  new  listing  103.14  is  being  added  to 
address  chronic  obstructive  or 
restrictive  pulmonary  disease  due  to  any 
cause  and  to  provide  a  means  to 
evaluate  chronic  pulmonary 
impairments  not  covered  under  listings 
103.03  and  103.04. 

Paragraph  A  of  listing  103.14  provides 
for  evaluating  obstructive  lung  disease 
under  revised  Table  I  and  for  evaluating 
restrictive  lung  disease  under  new  Table 
III.  These  revisions  also  provide  for 
structural  and  content  relationship  with 
paragraphs  A  and  B  of  listing  3.02  in  pan 
A. 

Paragraphs  B,  C,  and  D  of  listing 
103.14  were  developed  specifically  for 
the  evaluation  of  children  who  have 
experienced  respiratory  distress  in  the 
neonatal  period  and  subsequently 
developed  chronic  lung  disorders  such 
as  BPD.  However,  other  conditions  such 
as  congenital  or  acquired  defects  of  the 
larjmx  and  trachea,  neuromuscular 
disorders  and  spinal  cord  injuries 
afiecting  respiration,  and  central 
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nervous  system  mediated 
hypoventilation  can  also  be  evaluated 
under  this  listing. 

Paragraphs  E  and  F  of  listing  103.14 
specify  other  criteria  for  assessing 
manifestations  of  a  pulmonary 
impairment  in  children,  such  as 
recurrent  lower  respiratory  infection, 
acute  respiratory  distress, 
hypoventilation  or  chronic  cor 
pulmonale. 

Paragraph  G  of  listing  103.14  provides 
criteria  for  evaluating  interference  with 
linear  growth  as  a  manifestation  of  lung 
disease. 

Regulatory  Procedures 

Executive  Order  12291 

To  the  extent  that  Medicare 
entitlement  and  Medicaid  eligibility  are 
based  on  title  n  entitlement  or  title  XVI 
eligibility,  these  proposed  regulations 
also  affect  the  Medicare  and  Medicaid 
programs. 

The  proposed  changes  will  have  a 
negligible  program  impact  because  they 
describe  a  level  of  severity  comparable 
to  the  level  of  severity  contained  in  the 
current  listings.  Additional 
administrative  expenses,  estimated  at  $1 
million  per  year,  will  be  needed  for  the 
increased  documentation  and  testing 
required  by  the  revisions. 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  because  these  regulations 
do  not  meet  any  of  the  threshold  criteria 
for  a  major  rule. 

R-^S’-^latory  Flexibility  Act 

VVe  certify  that  these  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  affect  only  disability 
claimants  and  beneficiaries  under  title  II 
end  title  XVI  of  the  Social  Security  Act. 
Therefore,  a  regulatory  flexibility 
analysis  as  provided  in  Public  Law  96- 
354.  the  Regulatory  Flexibility  Act  is  not 
required. 

Paperwork  Reduction  Act 

These  regulations  impose  no 
reporting/recordkeeping  requirements 
necessitating  clearance  by  the  Office  of 
management  and  Budget.  All 
information  necessary  to  make  the 
disability  decisions  discussed  in  these 
regulations  is  presently  collected  using 
forms  which  have  the  Office  of 
Management  and  Budget's  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  98.802  Social  Security- 
Disability  Insurance;  93.803  Social  Security- 
Retirement  Insurance;  93.807  Supplemental 
Security  Income  ftogram) 


List  of  Subjects  in  20  CFR  Part  404: 

Administrative  practice  and 
procedure.  Death  benefits.  Disability 
benefits.  Old-Age.  Survivors,  and 
Disability  Insurance. 

Dated:  September  21, 1991. 

Gwendolyn  S.  King. 

Commissioner  of  Social  Security. 

Approved;  August  13. 1991. 

Louis  W.  Sullivao, 

Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS,  AND  DISABIUTY 
INSURANCE  (1950-  ) 

For  the  reasons  set  out  in  the 
preamble,  part  404,  subpart  P,  chapter  III 
of  title  20.  Code  of  Federal  Regulations 
is  amended  as  set  forth  below. 

1.  The  authority  citation  for  subpart  P 
continues  to  read  as  follows: 

Authority:  Secs.  202.  205(a),  (b),  and  (dHh). 
216(i).  221(a)  and  (i).  222(c),  223.  225.  and  1102 
of  the  Social  Security  Act;  42  U.S.C.  402, 
405(a),  (b),  and  (d)-(h),  4ie(i),  421(a)  and  (i). 
422(c}.  423, 425.  and  1302;  sec.  506(8)  of  Pub. 

L  96-265. 94  Stat.  473;  secs.  2(d)(2).  5. 6.  and 
15  of  Pub.  L  98-460, 98  Stat.  1797, 1801. 1802. 
and  1808. 

2.  Appendix  1  to  Subpart  P  is 
amended  by  revising  the  third  paragraph 
of  the  introductory  text,  by  revising  3.00. 
Respiratory  System,  of  part  A,  and  by 
revising  103.00.  Respiratory  System,  of 
part  B  to  read  as  follows: 

Appendix  1  to  Subpart— Listing  of 
Impairments 

e  •  •  *  • 

The  respiratory  system  listings  (3.00)  of 
part  A  and  103.00  of  Part  B  will  no  longer  be 
effective  on  [insert  date  7  years  after  date  of 
publication  of  final  regulations  in  the  Federal 
Register),  unless  extended  by  the  Secretary 
or  revised  and  promulgated  again. 


Part  A 


3.00  Respiratory  System 

The  respiratory  system  listings  in  3.00  of 
the  Listing  of  Impairments  will  no  longer  be 
effective  on  [insert  date  7  years  after  date  of 
publication  of  final  regulations  in  the  Federal 
Register),  unless  extended  by  the  Secretary 
or  revised  and  promulgated  again. 

A.  Introduction:  Impairments  caused  by 
chronic  disorders  of  the  respiratory  system 
generally  produce  irreversible  loss  of 
pulmonary  function  due  to  ventilatory 
impairments,  gas  exchange  abnormalities,  or 
a  combination  of  both.  The  most  common 
symptoms  attributable  to  these  disorders  are 
dyspnea  on  exertion,  cough,  wheezing, 
sputum  production,  hemoptysis,  and  chest 
pain.  Because  these  symptoms  are  common  to 
many  other  diseases,  a  thorough  medical 
history,  physical  examination,  and  chest 


roentgenogram  are  required  to  establish 
chronic  pulmonay  disease.  Pulmonary 
function  testing  is  required  to  assess  the 
severity  of  the  functional  impairment  once  a 
disease  process  is  establish^  by  appropriate 
clinical  and  laboratory  findings.  The 
functional  evaluation  of  the  severity  and 
duration  of  a  respiratory  disorder  should  be 
performed  only  after  prescribed  therapy  has 
been  instituted  and  su^cient  time  has 
elapsed  for  the  results  to  be  evaluated. 

Alternations  of  ventilatory  function  can  be 
due  to  obstructive  airway  disease  (e.g., 
emphysema,  chronic  bronchitis,  asthma), 
restrictive  pulmonary  disorders  with  primary 
loss  of  lung  volume  (e.g..  pulmonary 
resection,  thoracoplasty,  chest  cage  deformity 
as  in  kyphoscoliosis  or  obestity).  or 
infiltrative  interstitial  disorders  (e.g..  diffuse 
pulmonary  fibrosis).  Gas  exchange 
abnormalities  without  significant  airway 
obstruction  can  be  produced  by  interstitial 
disorders.  Disorders  involving  the  pulmonary 
circulation  (e.g.,  primary  pulmonary 
hypertension,  recurrent  thromboembolic 
disease,  primary  or  secondary  pulmonary 
vasculitis)  can  produce  pulmonary  vascular 
hypertension  and,  eventually,  pulmonary 
heart  disease  (cor  pulmonale)  and  right  heart 
failure.  Persistent  hypoxemia  produced  by 
any  chronic  pulmonary  disorder  also  can 
result  in  chronic  pulmonary  hypertension  and 
right  heart  failure.  Chronic  infection,  caused 
most  frequently  by  mycobacterial  or  mycotic 
organisms,  can  produce  extensive  and 
progressive  lung  destruction  resulting  in 
marked  loss  of  pulmonary  function.  Some 
disorders,  such  as  bronchiectasis,  cystic 
fibrosis,  and  asthma,  can  be  associated  with 
intermittent  exacerbations  of  such  frequency 
and  intensity  that  they  produce  a  disabling 
impairment  even  when  pulmonary  function 
during  periods  of  relative  clinical  stability  is 
relatively  well-maintained. 

Impairments  due  to  respiratory  diseases 
usually  can  be  evaluated  solely  on  the  basis 
of  a  complete  medical  history,  physical 
examination,  a  chest  roentgenogram  or  other 
imaging  technique,  and  spirometric 
ventilatory  function  tests.  In  some  situations, 
most  typically  with  a  diagnosis  of  diffuse 
interstitial  fibrosis  or  clinical  findings 
suggesting  cor  pulmonale,  such  as  cyanosis  or 
secondary  polycythemia,  an  impairment  may 
be  underestimated  on  the  basis  of  spirometry 
alone.  More  sophisticated  pulmonary 
function  testing  may  then  be  necessary  to 
determine  if  gas  exchange  abnormalities 
contribute  to  the  severity  of  a  respiratory 
impairment.  Additional  testing  might  include 
measurement  of  diffusing  capacity  or  resting 
arterial  blood  gases.  Measurement  of  arterial 
blood  gases  during  exercise  is  required  only 
in  rare  circumstances.  In  disorders  of  the 
pulmonary  circulation,  right  heart 
catheterization  with  angiography  and/or 
direct  measurement  of  pulmonary  artery 
pressure  usually  is  required  to  establish  a 
specific  diagnosis  as  well  as  to  evaluate  the 
severity  of  the  impairment.  When  needed  in 
such  cases,  the  results  of  catheterization 
procedures  will  almost  always  be  available 
from  the  records  of  treating  physicians. 
Cardiac  catheterization  will  not  be 
purchased. 
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B.  Mycobacterial,  mycotic,  and  other 
chronic  persistent  infections  of  the  lung. 
These  disorders  are  evaluated  on  the  basis  of 
the  resulting  impairment  in  pulmonary 
function.  Evidence  of  chronic  infections,  such 
as  active  mycobacterial  diseases  or  mycoses 
with  positive  cultures,  drug  resistance, 
enlarging  parenchymal  lesions,  or  cavitation, 
is  not,  by  itself,  a  basis  for  determining  that 
an  individual  has  a  disabling  impairment 
expected  to  last  12  months.  However,  if  these 
factors  are  persistent,  they  should  not  be 
ignored.  In  those  unusual  cases  of  pulmonary 
infection  that  persist  for  a  period  approaching 
12  consecutive  months,  the  clinical  Hndings, 
complications,  therapeutic  considerations, 
and  prognosis  must  be  carefully  assessed  to 
determine  whether,  despite  relatively  well- 
maintained  pulmonary  function,  the 
individual  nevertheless  has  an  impairment 
that  is  expected  to  last  for  at  least  12 
consecutive  months  and  prevent  gainful 
activity.  Chronic  pulmonary  infection 
occurring  in  the  setting  of  immunodeficiency 
should  be  evaluated  under  criteria  for  the 
appropriate  underlying  disorder. 

C.  Episodic  respiratory  disease.  When  a 
respiratory  impairment  is  episodic  in  nature, 
as  can  occur  during  exacerbations  of  asthma, 
cystic  hbrosis,  bronchiectasis,  or  chronic 
asthmatic  bronchitis,  the  frequency  and 
intensity  of  episodes  that  occur  despite 
prescribed  treatment  are  often  the  major 
criteria  for  determining  the  level  of 
impairment.  Documentation  for  these 
disorders  should  include  hospital  and/or 
physician  records  indicating  the  dates  of 
treatment;  clinical  and  laboratory  Bndings  on 
presentation,  such  as  the  results  of 
spirometry  and  arterial  blood  gas  studies 
(ABCS);  the  therapy  administered;  the  time 
period  required  for  treatment;  and  the  clinical 
response.  Exacerbations  of  asthma,  cystic 
fibrosis  or  bronchiectasis,  as  referred  to  in 
paragraph  B  of  listings  3.03,  3.04  and  3.07,  are 
defined  as  prolonged  symptomatic  episodes 
lasting  one  or  more  days  and  requiring 
intensive  treatment,  such  as  intravenous 
bronchodilator  or  antibiotic  administration  or 
prolonged  inhalational  bronchodilator 
therapy  in  a  hospital  emergency  room  or 
equivalent  setting.  Hospital  admissions  are 
defined  as  inpatient  hospitalizations  for 
longer  than  24  hours.  The  medical  evidence 
must  also  include  information  documenting 
adherence  to  a  prescribed  therapeutic 
regimen  as  well  as  a  description  of  physical 
signs  and  spirometric  results  obtained 
between  attacks  that  document  the  presence 
of  baseline  airflow  obstruction. 

D.  Cystic  fibrosis  is  a  multisystem 
syndrome  that  is  responsible  for  a  wide  and 
variable  spectrum  of  clinical  manifestations 
and  complications.  Confirmation  of  the 
diagnosis  is  based  upon  an  elevated  sweat 
sodium  concentration  accompanied  by  one  or 
more  of  the  following:  The  presence  of 
chronic  obstructive  pulmonary  disease; 
insufficiency  of  exocrine  pancreatic  function; 
or  a  positive  family  history.  The  quantitative 
pilocarpine  iontophoresis  procedure  for 
collection  and  analysis  of  sweat  content 
published  by  the  Cystic  Fibrosis  Foundation 
under  the  title  "Procedure  for  the 
Quantitative  lontophoretic  Sweat  Test  for 
Cystic  Fibrosis."  should  be  the  method  of 


testing.  The  pulmonary  manifestations  of  this 
disorder  should  be  evaluated  under  listing 
3.04.  The  nonpulmonary  aspects  of  cystic 
Hbrosis  should  be  evaluated  under 
appropriate  body  systems.  Because  cystic 
fibrosis  is  a  multisystem  syndrome,  the 
combined  eH'ects  of  multisystem  involvement 
should  be  considered  in  case  adjudication. 

E.  Documentation  of  ventilatory  function 
testing.  The  results  of  spirometry  that  are 
used  for  adjudication  under  paragraphs  A 
and  B  of  listing  3.02  should  be  expressed  in 
liters,  body  temperature  and  pressure, 
saturated  with  water  vapor  (BTPS).  The 
reported  one  second  forced  expiratory 
volume  (FEVi)  and  forced  vdtal  capacity 
(FVC)  should  represent  the  largest  of  at  least 
three  satisfactory  forced  expiratory 
maneuvers.  Peak  flow  should  be  achieved 
early  in  expiration,  and  the  spirogram  should 
have  a  smooth  contour  with  gradually 
decreasing  flow  throughout  expiration.  The 
zero  time  for  measuring  of  the  FEVi  and  FVC. 
if  not  distinct  should  be  derived  by  linear 
back-extrapolation  of  peak  flow  to  zero 
volume.  A  spirogram  is  satisfactory  for 
measurement  of  the  FEVi  if  the  expiratory 
volume  at  the  back-extrapolated  zero  time  is 
less  than  5  percent  of  the  FVC  or  0.1  liter  (L), 
whichever  is  greater.  The  spirogram  is 
satisfactory  for  measurement  of  the  FVC  if 
maximal  expiratory  effort  continues  for  at 
least  6  seconds,  or  if  there  is  a  plateau  in  the 
volume-time  curve  with  no  detectable  change 
in  expired  volume  (VE)  during  the  last  2 
seconds  of  maximal  expiratory  effort.  Two  of 
the  satisfactory  spirograms  should  be 
reproducible  for  both  pre-bronchodilator  tests 
and,  if  indicated,  post-bronchodilator  tests.  A 
value  is  considered  reproducible  if  it  does  not 
differ  from  the  largest  value  by  more  than  5 
percent  or  0.1  L.  whichever  is  greater.  The 
highest  values  of  the  FEVi  and  FVC,  whether 
from  the  same  or  different  tracings,  should  be 
used  to  assess  the  severity  of  the  respiratory 
impairment. 

Spirometry  should  be  repeated  after 
adniinistration  of  an  aerosolized 
bronchodilator  under  supervision  of  the 
testing  personnel  if  the  pre-bronchodilator 
FEVi  value  is  less  than  70  percent  of  the 
predicted  normal  value.  If  a  bronchodilator  is 
not  administered,  the  reason  should  be 
clearly  stated  in  the  report.  Ventilatory 
function  studies  performed  to  assess  airflow 
obstruction  without  testing  after 
bronchodilators  cannot  be  used  to  assess 
levels  of  impairment  in  the  range  that 
prevents  work  activity  unless  the  use  of 
bronchodilators  is  contraindicated.  Post- 
bronchodilator  testing  should  be  performed 
10  minutes  after  bronchodilator 
administration.  The  dose  and  name  of  the 
bronchodilator  administered  should  be 
specified.  The  values  in  paragraphs  A  and  B 
of  listing  3.02  must  only  be  used  as  criteria  for 
the  level  of  ventilatory  impairment  that  exists 
during  the  individual's  most  stable  state  of 
health. 

The  appropriately  labeled  spirometric 
tracing,  showing  the  claimant's  name,  date  of 
testing,  distance  per  second  on  the  abscissa 
and  distance  per  liter  on  the  ordinate,  must 
be  incorporated  into  the  Hie.  The 
manufacturer  and  model  number  of  the 
device  used  to  measure  and  record  the 


spirogram  should  be  stated.  The  testing 
device  must  accurately  measure  both  time 
and  volume,  the  latter  to  within  1  percent  of  a 
3L  calibrating  volume.  If  the  spirogram  was 
generated  by  any  means  other  than  direct 
pen  linkage  to  a  mechanical  displacement- 
type  spirometer,  the  spirometric  tracing  must 
show  a  recorded  calibration  of  volume  units 
using  a  mechanical  volume  input  such  as  a  3- 
liter  syringe. 

If  the  spirometer  directly  measures  flow, 
and  volume  is  derived  by  electronic 
integration,  the  linearity  of  the  device  must 
be  documented  by  recording  volume 
calibrations  at  three  different  flow  rates  of 
approximately  30  L/min  (3  L/6  sec),  60  L/min 
(3  L/3  sec),  and  180  L/min  (3  L/sec).  The 
volume  calibrations  should  agree  to  within  1 
percent  of  a  3L  calibrating  volume.The 
proximity  of  the  flow  sensor  to  the  individual 
should  be  noted,  and  it  should  be  stated 
whether  or  not  a  BTPS  correction  factor  was 
used  for  the  calibration  recordings  and  for 
the  individual's  actual  spirograms. 

The  spirogram  must  be  recorded  at  a  speed 
of  at  least  20  mm/sec,  and  the  recording 
device  must  provide  a  volume  excursion  of  at 
least  10  mm/L  If  reproductions  of  the  original 
spirometric  tracings  are  submitted,  they  must 
be  legible  and  have  a  time  scale  of  at  least  20 
mm/sec  and  a  volume  scale  of  at  least  10 
mm/L  to  permit  independent  measurements 
of  the  spirograms.  Calculation  of  FEVi  from  a 
flow-volume  tracing  is  not  acceptable,  i.e.,  the 
spirogram  and  calibrations  must  be  presented 
in  volume-time  format.  A  statement  should  be 
made  in  the  pulmonary  function  test  report  of 
the  individual's  ability  to  understand 
directions  as  well  as  his  or  her  efforts  and 
cooperation  in  performing  the  ventilatory 
function  tests. 

The  ventilatory  function  Tables  in  listing 
3.02  are  based  on  measurement  of  standing 
height  without  shoes.  If  an  individual  has 
marked  spinal  deformities  (e.g., 
kyphoscoliosis),  the  measured  span  between 
the  fingertips  with  the  upper  extremities 
abducted  90  degrees  should  be  substituted  for 
height  when  this  measurement  is  greater  than 
the  standing  height  without  shoes. 

F.  Documentation  of  Chronic  impairment  of 
gas  exchange. — 1.  Diffusing  capacity  of  the 
lungs  for  carbon  monoxide  (DLCO).  A  DLCO 
study  should  be  purchased  in  cases  in  which 
there  is  documentation  of  chronic  pulmonary 
disease,  but  the  existing  evidence,  including 
properly  performed  spirometry,  is  not 
adequate  to  establish  the  level  of  functional 
impairment.  Before  purchasing  DLCO 
measurements,  the  medical  history,  physical 
examination,  reports  of  chest  radiographic 
studies,  and  spirometric  test  results  must  be 
obtained  and  reviewed  because  favorable 
decisions  can  often  be  made  based  on 
available  evidence  without  the  need  for 
DLCO  studies.  A  DLCO  study  should  not  be 
purchased  when  full  development  of 
evidence  short  of  purchase  reveals  that  an 
impairment  meets  or  equals  any  listing  or 
when  the  claim  can  be  decided  favorably  to 
the  claimant  on  another  basis. 

The  DLCO  should  be  measured  by  the 
single  breath  technique  with  the  individual 
relaxed  and  seated.  At  sea  level,  the  inspired 
gas  mixture  should  contain  approximately  0.3 
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percent  carbon  monoxide  (CO).  10  percent 
helium  (He),  21  percent  oxygen  (Oi).  and  the 
balance  nitrogen.  At  altitudes  above  sea 
level,  the  inspired  0«  concentration  may  be 
raised  to  provide  an  inspired  Oi  tension  of 
approximately  ISO  mm  Hg.  Alternatively,  the 
sea  level  mixture  may  be  employed  at 
altitude  and  the  measured  DLCO  corrected 
for  ambient  barometric  pressure.  Helium  may 
be  replaced  by  another  inert  gas  at  an 
appropriate  concentration.  The  inspired 
volume  (VI)  during  the  DLCO  maneuver 
should  be  at  least  90  pecent  of  the  previously 
determined  vital  capacity  (VC).  The 
inspiratory  time  for  the  VI  should  be  less 
than  2  seconds,  and  the  breath-hold  time 
should  be  between  9  and  11  seconds.  Hie 
washout  volume  should  be  between  0.75  and 
1.00  L,  unless  the  VC  is  less  than  2  L  In  this 
case,  the  washout  volume  may  be  reduced  to 
0.50  L;  any  such  change  should  be  noted  in 
the  report.  The  alveolar  sample  volume 
should  be  between  0.5  and  1.0  L  and  be 
collected  in  less  than  3  seconds.  At  least  4 
minutes  should  be  allowed  for  gas  washout 
between  repeat  studies. 

A  DLCO  should  be  reported  in  units  of  ml 
CO,  standard  temperature,  pressure,  dry 
(STPD)/min/mm  Hg  for  hemoglobin 
concentration  and  be  based  on  a  single 
breath  alveolar  volume  determination. 
Abnormal  hemoglobin  or  hematocrit  values, 
and/or  carboxyhemoglobin  levels  should  be 
reported  along  with  diffusing  capacity.  The 
DLCO  value  used  for  adjudication  should 
represent  the  mean  of  at  least  two  acceptable 
measurements,  as  deflned  above.  In  addition, 
two  acceptable  tests  should  be  within  10 
percent  of  each  other  or  3  ml  CO(SlTD)/min/ 
mm  Hg,  whichever  is  larger.  Hie  percent 
difference  should  be  calculated  as  100  X  (test 
1 — test  2)/average  DLCO. 

The  ability  of  the  individual  to  follow 
directions  and  perform  the  test  properly 
should  be  described  in  the  written  report.  The 
report  should  include  tracings  of  the  VI, 
breath-hold  maneuver,  and  VE  appropriately 
labeled  with  the  name  of  the  individual  and 
the  date  of  the  test.  The  time  axis  should  be 
at  least  20  mm/sec  and  the  volume  axis  at 
least  10  mm/L  The  percentage 
concentrations  of  inspired  Oi,  and  inspired 
and  expired  CO  and  He  for  each  of  the 
maneuvers  should  be  provided,  and  the 
algorithm  used  to  calculate  test  results  noted. 
SufHcient  data  must  be  provided  to  permit 
independent  calculation  of  results  (and,  if 
necessary,  calculation  of  corrections  for 
anemia  and/or  carboxyhemoglobin). 

2.  Arterial  blood  gas  studies  (ABCS).  An 
ABCS  performed  at  rest  (while  awake  and 
sitting  or  standing)  or  during  exercise  should 
be  analyzed  in  a  laboratory  certified  by  a 
State  or  Federal  agency.  If  the  laboratory  is 
not  certiHed,  it  must  submit  evidence  of 
participation  in  a  national  proficiency  testing 
program  as  well  as  acceptable  quality  control 
at  the  time  of  testing.  The  report  should 
include  the  altitude  of  the  facility  and  the 
barometric  pressure  on  the  date  of  analysis. 

An  ABCS  performed  at  rest  may  be 
purchased  when  not  available  as  evidence  of 
record,  or  to  verity  treating  source  data,  when 
there  is  documentation  of  chronic  pulmonary 
disease  but  the  existing  evidence,  including 
properly  performed  spirometry,  is  not 


adequate  to  establish  the  severity  of 
functional  impairment  Before  obtaining 
resting  ABGS,  a  program  physician, 
preferably  one  experienced  in  the  care  of 
patients  with  pulmonary  disease,  must 
review  all  clinical  and  laboratory  data  short 
of  this  procedure,  including  spirometry,  to 
determine  whether  obtaining  the  test  would 
present  a  significant  risk  to  the  individual. 
Resting  ABGS  should  not  be  purchased  when 
full  development  of  evidence  short  of 
purchase  establishes  that  an  impairment 
meets  or  equals  any  listing  or  when  a  claim 
can  be  decided  favorably  to  the  claimant  on 
another  basis. 

3.  Exercise  testing.  Exercise  tests  with 
measurement  of  arterial  blood  gases  during 
exercise  should  be  obtained  in  cases  in  which 
there  is  documentation  of  chronic  pulmonary 
disease,  but  full  development  of  existing 
evidence  is  not  adequate  to  establish  the 
level  of  functional  impairment  In  this 
context  full  development  means  that  results 
from  spirometry  and  measurement  of  DLCO 
and  resting  ABCS  have  been  obtained  from 
treating  sources  or  through  purchase. 

Exercise  arterial  blood  gas  measurements 
will  be  required  infrequently  and  should  be 
purchased  only  after  careful  review  of  the 
medical  history,  physical  examination,  chest 
radiographic  stupes,  spirometry,  DLCO, 
electrocardiogram,  hematocrit  or  hemoglobin, 
and  resting  blood  gas  results  by  a  program 
physician,  preferably  one  experienced  in  the 
care  of  patients  with  pulmonary  disease,  to 
determine  whether  obtaining  the  test  would 
present  a  significant  risk  to  the  individual.  An 
exercise  test  should  not  be  purchased  in 
cases  where  full  development  of  existing 
evidence  short  of  purchase  of  an  exercise  test 
establishes  that  the  impairment  meets  or 
equals  any  listing  or  when  the  claim  can  be 
decided  favorably  to  the  claimant  on  another 
basis.  Oximetry  and  capillary  blood  gas 
analysis  are  not  acceptable  substitutes  for 
the  measurement  of  arterial  blood  gases. 
Arterial  blood  samples  obtained  after  the 
completion  of  exercise  are  not  acceptable  for 
establishing  an  individual's  functional 
capacity. 

Generally,  individuals  with  an  FEVi  greater 
than  2.5  L  or  a  DLCO  greater  than  60  percent 
of  predicted  normal  would  not  be  considered 
for  exercise  blood  gas  studies  unless  diffuse 
interstitial  pulmonary  ffbrosis  was  noted  on 
the  chest  roentgenogram  or  other  imaging 
technique  or  was  documented  by  a  lung 
biopsy.  The  exercise  test  facility  must  be 
provided  with  the  claimant's  clinical  records, 
reports  of  chest  radiographic  studies,  and  any 
spirometry,  DLCO,  and  resting  blood  gas 
results  obtained  as  evidence  of  record.  The 
testing  facility  must  determine  whether 
exercise  testing  is  clinically  contraindicated: 
if  it  is,  the  reason  for  not  performing  the  test 
must  be  reported  in  writing. 

4.  Methodology,  Individuals  considered  for 
exercise  testing  first  should  have  resting 
arterial  blood  partial  pressure  of  oxygen 
(PaOi),  partial  pressure  of  carbon  dioxide 
(PaCO])  and  negative  log  of  hydrogen  ion 
concentration  (pH)  determinations  by  die 
testing  facility.  The  sample  should  be 
obtained  in  either  the  sitting  or  standing 
position.  The  individual  should  then  perform 
exercise  under  steady  state  conditions. 


preferably  on  a  treadmiU.  for  a  period  of  4-6 
min  at  a  speed  and  grade  providing  an 
oxygen  consumption  of  approximately  17.5 
nil/kg/min  (5  METs).  If  a  bicycle  ergometer  is 
used,  an  exercise  equivalent  of  S  METs  (e.g.. 
450  kpm/min,  or  75  watts,  for  a  176  lb. 
person)  should  be  used.  If  the  individual  is 
able  to  complete  this  level  of  exercise 
without  achieving  listing-level  hypoxemia, 
then  he  or  she  should  be  exercised  at  higher 
workloads  to  determine  exercise  capacity.  A 
warm-up  period  of  treadmill  walking  or 
cycling  may  be  performed  to  acquaint  the 
individual  with  the  exercise  procedure.  If. 
during  the  warm-up  period,  the  individual 
cannot  achieve  an  exercise  level  of  5  METs  a 
lower  workload  may  be  selected  in  keeping 
with  the  estimate  of  exercise  capacity.  The 
individual  should  be  monitored  by 
electrocardiogram  (ECG)  throughout  the 
exercise  and  in  the  immediate  post-exercise 
period.  Blood  pressure  and  an  ECG  should  be 
recorded  during  each  minute  of  exercise. 
During  the  final  2  minutes  of  a  specific  level 
of  steady  state  exercise,  an  arterial  blood 
sample  should  be  drawn  and  analyzed  for 
oxygen  pressure  (or  tension)  (POi),  carbon 
dioxide  pressure  (or  tension )  (PCC:),  and  pH. 
At  the  discretion  of  the  testing  facility,  the 
sample  may  be  obtained  either  from  an 
indwelling  arterial  catheter  or  by  direct 
arterial  puncture.  If  possible,  in  order  to 
evaluate  exercise  capacity  more  accurately,  a 
test  site  should  be  selected  that  has  the 
capability  to  measure  minute  ventilation,  O2 
consumption,  and  carbon  dioxide  (CCb) 
production.  If  the  applicant  fails  to  complete 
4  to  6  minutes  of  steady  state  exercise,  the 
testing  laboratory  should  comment  on  the 
reason  and  report  the  actual  duration  and 
levels  of  exercise  performed.  This  comment  is 
necessary  to  determine  if  the  individual's  test 
performance  was  limited  by  lack  of  effort. 

The  exercise  test  report  should  contain 
representative  ECG  strips  taken  before, 
during  and  after  exercise;  resting  and 
exercise  arterial  blood  gas  values;  treadmill 
speed  and  grade  settings,  or,  if  a  bicycle 
ergometer  was  used,  exercise  levels 
expressed  in  watts  or  kpm/min;  and  the 
duration  of  exercise.  Body  weight  also  should 
be  recorded.  If  measured.  Oi  consumption 
(STPD),  minute  ventilation  (BTPS),  and  COj 
production  (STPD)  also  should  be  reported. 
The  altitude  of  the  test  site,  its  normal  range 
of  blood  gas  values,  and  the  barometric 
pressure  on  the  test  date  must  be  noted. 

G.  Chronic  cor  pulmonale  and  pulmonary 
vascular  disease.  The  establishment  of  an 
impairment  due  to  chronic  cor  pulmonale 
requires  association  with  a  specific  etiologic 
disorder  and  documentation  by  compatible 
clinical  and  laboratory  Endings.  This  may 
include  descriptions  of  physical  findings 
suggesting  right  ventricular  overload  (e.g..  an 
early  diastolic  right-sided  gallop,  neck  vein 
distention,  hepatomegaly,  dependent  edema, 
etc.),  evidence  of  polycythemia,  arterial  blood 
gas  values  demonstrating  severe  hypoxemia 
with  or  without  CO*  retention,  ECG  tracings 
showing  right  ventricular  hjfpertrophy, 
reports  of  chest  imaging  studies  that 
specifically  describe  characteristic  changes 
of  the  right  side  of  the  heart,  and  reports  of 
cardiac  catheterization  that  include 
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hemodynamic  assessment  of  the  pulmonary 
circulation.  (Cardiac  catheterization  will  not 
be  purchased.) 

P-pulmonale  on  the  ECG  does  not  establish 
chronic  pulmonary  hypertension  or  chronic 
cor  pulmonale.  Evidence  of  florid  right  heart 
failure  need  not  be  present  at  the  time  of 
adjudication  for  the  Listing  of  Impairments  to 
be  satisfied,  but  the  medical  evidence  of 
record  should  establish  that  cor  pulmonale  is 
chronic  and  irreversible. 

H.  Sleep-related  breathing  disorders. 
Sleep-related  breathing  disorders  (sleep 
apneas)  are  caused  by  periodic  cessation  of 
respiration  associated  with  hypoxemia  and 
frequent  arousals  from  sleep.  While  many 
individuals  with  one  of  these  disorders  will 
respond  to  prescribed  therapy,  in  some  the 
disturbed  sleep  pattern  and  associated 
chronic  nocturnal  hypoxemia  cause  daytime 
sleepiness  with  chronic  pulmonary 
hypertension  and/or  disturbances  in 
cognitive  function.  Not  all  individuals  with 
sleep  apnea  develop  a  functional  impairment 
that  affects  work  activity.  When  work 
activity  is  limited  or  precluded,  the 
physiologic  basis  for  the  impairment  may  be 
chronic  cor  pulmonale  secondary  to  a  chronic 
gas  exchange  abnormality  (see  3.00G)  or  a 
disturbance  in  cognitive  performance  that 
interferes  with  activities  that  require  constant 
vigilance  (adjudicate  under  Organic  Mental 
Disorders,  listing  12.02). 

3.01  Category  of  impairments,  respiratory. 

3.02  Chronic  pulmonary  insufficiency. 

With: 

A.  Chronic  obstructive  pulmonary  disease. 
With:  The  FEVi  equal  to  or  less  than  values 
specified  in  Table  I  corresponding  to  the 
person’s  height  without  shoes. 


Table  I 


Height  without  shoes  (inches) 

FEVi  equal 
to  or  less 
than  (L. 
BTPS) 

60.4  or  less . 

1.05 

60.5-63.4  . 

1.15 

63.5-65.4  . 

1.25 

65.5-67.4 

1  35 

67.5-694 

1  45 

69.5-71.4 . 

1  55 

71.5-or  more . 

1.65 

or 

B.  Chronic  restrictive  ventilatory  disease. 
With:  The  FVC  equal  to  or  less  than  values 
speciHed  in  Table  n  corresponding  to  the 
person’s  height  without  shoes.  In  severe 
kyphoscoliosis,  the  measured  span  between 
the  fingertips  when  the  upper  extremities  are 
abducted  90  degrees  should  be  substituted  for 
height  when  this  measurement  is  greater  than 
the  standing  height  without  shoes. 


Table  II 

Height  without  shoes  fmches) 

FVC  equal 
to  or  less 
than  (L, 
BTPS) 

60.4  or  less . . . . . 

1.25 

1.35 

60.5-63.4 . 

Table  II— Continued 


Hei^  without  shoes  (inches) 

FVC  equal 
to  or  less 
lhantU 
BTPS) 

63.5-65.4 . 

1.45 

65.5-67.4 . 

1.55 

67.5-69.4 . 

1.65 

69.5-71.4 . 

1.75 

1.85 

or 

C.  Chronic  impairment  of  gas  exchange  due 
to  clinically  documented  pulmonary  disease. 
With: 

1.  Single  breath  DLCO  less  than  10.5  ml/ 
min/mm  Hg  or  less  than  40  percent  of  the 
predicted  normal  value.  (Predicted  values 
must  either  be  based  on  data  obtained  at  the 
test  site  or  published  values  from  a 
laboratory  using  the  same  technique  as  the 
test  site.  The  source  of  the  predicted  values 
should  be  reported.  If  they  are  not  published, 
they  should  be  submitted  in  the  form  of  a 
table  or  nomogram);  or 

2.  Arterial  blood  gas  values  of  PaOx 
measured  while  at  rest  (awake  and  siting  or 
standing)  in  a  clinically  stable  condition  on  at 
least  two  occasions,  3  more  weeks  apart: 

a.  At  altitudes  less  than  4000  feet,  a  PaOi 
equal  to  or  less  than  55  mm  Hg;  or 

b.  At  altitudes  less  than  4000  feet,  or 
greater,  a  PaOi  equal  to  or  less  than  50  mm 
Hg;  or 

3.  Arterial  oxygen  tension  during  steady 
state  exercise  (equivalent  to  or  less  than  17.5 
mlQt  consumption/kg/min  or  5  METs)  with 
PaOz  values  equal  to  or  less  than  specified  in 
3.02C2a  or  b. 

3.03  Asthma.  With:  A.  Chronic  asthmatic 
bronchitis.  Evaluate  under  the  criteria  for 
chronic  obstructive  pulmonary  disease  in 
3.02A;  or 

B.  Attacks  (as  defined  in  3.00C),  in  spite  of 
prescribed  treatment  and  requiring  physician 
intervention,  occurring  at  least  once  every  2 
months  or  at  least  six  times  a  year.  Each  in¬ 
patient  hospitalization  for  longer  than  24 
hours  for  control  of  asthma  counts  as  two 
attacks,  and  an  evaluation  period  of  at  least 
12  consecutive  months  must  be  used  to 
determine  the  frequency  of  attacks. 

3.04  Cystic  fibrosis.  With:  A.  Impairment  of 
pulmonary  function  as  evaluated  under  the 
appropriate  criteria  in  3.02;  or 

B.  Episodes  of  bronchitis  or  pneumonia  or 
hemoptysis  (more  than  blood-streaked 
sputum)  or  respiratory  failure  (documented 
according  to  3.00C),  requiring  physician 
intervention,  occurring  at  least  once  every  2 
months  or  at  least  six  times  a  year.  Each  in¬ 
patient  hospitalization  for  longer  than  24 
hours  for  treatment  counts  as  two  episodes, 
and  an  evaluation  period  of  at  least  12 
consecutive  months  must  be  used  to 
determine  the  frequency  of  episodes. 

3.06  Pneumoconiosis  (demonstrated  by 
appropriate  imaging  technique).  Evaluate 
under  the  appropriate  criteria  in  3.02. 

3.07  Bronchiectasis  (demonstrated  by 
appropriate  imaging  technique).  With:  A. 
Impairment  of  pulmonary  function  due  to 
extensive  disease.  Evaluate  under  the 
appropriate  criteria  in  3.02;  or 


B.  Episodes  of  bronchitis  or  pneumonia  or 
hemoptysis  (more  than  blood-streaked 
sputum)  or  respiratory  failure  (documented 
according  to  3.00C),  requiring  physician 
intervention,  occurring  at  least  once  every  2 
months  or  at  least  six  times  a  year.  Each  in¬ 
patient  hospitalization  for  longer  than  24 
hours  for  treatment  counts  as  two  episodes, 
and  an  evaluation  of  at  least  12  consecutive 
months  must  be  used  to  determine  the 
frequency  of  episodes. 

3.08  Mycobacterial  infection  of  the  lung. 
Evaluate  under  the  appropriate  criteria  in 
listing  3.02  with  reference  to  3.00  B. 

3.09  Mycotic  infection  of  the  lung.  Evaluate 
under  the  appropriate  criteria  in  listing  3.02 
with  reference  to  3.00B. 

3.10  Cor  pulmonale  secondary  to  chronic 
pulmonary  vascular  hypertension.  Clinical 
evidence  of  cor  pulmonale  (3.00G)  with:  A. 
Mean  pulmonary  artery  pressure  greater  than 
40  mm  Hg;  or 

B.  Arterial  blood  gas  values  of  PaOj 
measured  while  at  rest  (awake  and  sitting  or 
standing)  in  a  clinically  stable  condition  on  at 
least  two  occasions,  3  or  more  weeks  apart. 
With: 

1.  At  altitudes  less  than  4,000  feet,  a  PaOz 
equal  to  or  less  than  60  mm  Hg;  or 

2.  At  altitudes  of  4,000  feet  or  greater,  a 
PaOi  equal  to  or  less  than  55  mm  Hg;  or 

C.  Ri^t  ventricular  enlargement  on  an 
appropriate  chest  imaging  study  and  ECG 
evidence  of  right  ventricidar  hypertrophy 
with  R  wave  of  5.0  mm  or  greater  in  lead  VI 
and  progressive  decrease  in  R/S  amplitude 
from  lead  VI  to  V5  or  V6. 

3.11  Sleep-related  breathing  disorders. 
Evaluate  under  criteria  3.10  (chronic  cor 
pulmonale)  or  under  10.10  (obesity)  or  under 
12.02  (abnormalities  of  cognitive  function). 

*  •  *  *  « 

Part  B 

*  It  It  *  H 

103.00  Respiratory  System 

The  respiratory  system  listings  in  103.00  of 
the  Listing  of  Impairments  will  no  longer  be 
effective  on  (insert  date  7  years  after  date  of 
publication  of  final  regulations  in  the  Federal 
Register),  unless  extended  by  the  Secretary  of 
revised  and  promulgated  again. 

A.  Introduction.  Respiratory  disorders, 
along  with  the  associated  impairment(s), 
must  be  established  and  substantiated  by 
medical  evidence.  Evidence  must  be  provided 
in  sufficient  detail  to  permit  an  independent 
medical  reviewer  to  evaluate  the  severity  of 
the  impairment.  The  criteria  for  evaluating 
impairment  severity  are  based  on  symptons, 
physical  signs,  partient  laboratory  test 
results,  and  response  to  prescribed  treatment. 
A  child’s  respiratory  disorder  will  be 
evaluated,  if  possible,  by  a  pediatrician  or  by 
a  specialist  in  respiratory  diseases  of 
children. 

Evaluation  should  include  a  consideration 
of  adverse  effects  on  the  child’s  growth  and 
development  as  described  under  the  growth 
impairment  and  mental  retardation  listings, 
100.02  and  112.05,  respectively. 

If  the  child’s  impairment  does  not  meet  or 
equal  the  listing(s),  evaluation  must  also 
involve  consideration  of  a  child’s  ability  to 
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function  independently,  appropriately,  and 
effectively  in  an  age-appropriate  manner. 

B.  Documentation.  1.  Ventilatory  function 
testing.  The  results  of  spirometry  that  are 
used  for  adjudication,  under  the  respiratory 
system  listings  should  be  expressed  in  liters, 
body  temperature  and  pressure,  saturated 
with  water  vapor  (BTPS).  The  reported  one- 
second  forced  expiratory  volume  (FEVi)  and 
force  vital  capacity  (FVC)  should  represent 
the  largest  of  at  least  three  satisfactory 
forced  expiratory  maneuvers.  Peak  flow 
should  be  achieved  early  in  expiration  and 
the  spirogram  should  have  a  smooth  contour 
with  gradually  decreasing  flow  throughout 
expiration.  The  zero  time  for  measurement  of 
the  FEVi  and  FVC,  if  not  distinct,  should  be 
derived  by  linear  back-extrapolation  of  peak 
flow  to  zero  volume.  A  spirogram  is 
satisfactory  for  measurement  of  the  FEVi  if 
the  expiratory  voluma  at  the  back- 
extrapolated  zero  time  is  less  than  5  percent 
of  the  FVC  or  0.1  L,  whichever  is  greater.  The 
spirogram  is  satisfactory  for  measurement  of 
the  FVC  if  maximal  expiratory  e^ort 
continues  for  at  least  6  seconds,  or  if  there  is 
a  plateau  in  the  volume-time  curve  with  no 
detectable  change  in  expired  volume  during 
the  last  2  seconds  of  maximal  expiratory 
eflort.  Two  of  the  satisfactory  spirograms 
should  be  reproducible  for  both  pre- 
bronchodilator  tests  and,  if  indicated,  post- 
bronchodilator  tests.  A  value  is  considered 
reproducible  if  it  does  not  difler  from  the 
largest  value  by  more  than  5  percent  or  0.1  L. 
whichever  is  greater.  The  highest  values  of 
the  FEVi  and  FVC,  whether  from  the  same  or 
different  tracings,  should  be  used  to  assess 
the  severity  of  respiratory  impairment. 

Spirometry  should  be  repeated  after 
administration  of  an  aerosolized 
bronchodilator  under  supervision  of  the 
testing  personnel  if  the  pre-bronchodilator 
FEVi  value  is  less  than  the  appropriate 
reference  value  in  table  I  or  11,  as  appropriate. 
If  a  bronchodilator  is  not  administered,  the 
reason  should  be  clearly  stated  in  the  report. 
Ventilatory  function  studies  performed  to 
assess  airflow  obstruction  without  testing 
after  bronchodilators  cannot  be  used  to 
assess  levels  of  impairment  in  the  range  that 
interferes  with  age-appropriate  major  daily 
activities  unless  the  use  of  bronchodilators  is 
contraindicated.  Post-bronchodilator  testing 
should  be  performed  10  minutes  after 
bronchodilator  administration.  The  does  and 
name  of  the  bronchodilator  administered 
should  be  specifled.  The  values  in  listings 
103.03, 103.10,  and  103.14  must  only  be  used 
as  criteria  for  the  level  of  ventilatory 
impairment  that  exists  during  the  child's  most 
stable  state  of  health. 

The  appropriately  labeled  spirometric 
tracing,  showing  the  child's  name,  date  of 
testing,  distance  per  second  on  the  abscissa 
and  distance  per  liter  (L)  on  the  ordinate, 
must  be  incorporated  into  the  file.  The 
manufacturer  and  model  number  of  the 
device  used  to  measure  and  record  the 
spirogram  should  be  stated.  The  testing 
device  must  accurately  measure  both  time 
and  volume,  the  latter  to  within  1  percent  of  a 
3L  calibrating  volume.  If  the  spirogram  was 
generated  by  any  means  other  than  direct 
pen  linkage  to  a  mechanical  displacement- 
type  spirometer,  the  spirometric  tracing  must 


show  a  recorded  calibration  of  volume  units 
using  a  mechanical  volume  input  such  as  a  3 
liter  syringe. 

If  the  spirometer  directly  measures  flow, 
and  volume  is  derived  by  electronic 
integration,  the  linearity  of  the  device  must 
be  documented  by  recording  volume 
calibrations  at  three  different  flow  rates  of 
approximately  30  L/min  (3  L/6  sec).  60  L/min 
(3  L/3  sec),  and  180  L/min  (3  L/sec).  The 
volume  calibrations  should  agree  to  within  1 
percent  of  a  3L  calibrating  volume.  The 
proximity  of  the  flow  sensor  to  the  child 
should  be  noted,  and  it  should  be  stated 
whether  or  not  a  BTPS  correction  factor  was 
used  for  the  calibration  recordings  and  for 
the  actual  spirograms. 

The  spirogram  must  be  recorded  at  a  speed 
of  at  least  20  mm/sec  and  the  recording 
device  must  provide  a  volume  excursion  of  at 
least  10  mm/L  If  reproductions  of  the  original 
spirometric  tracings  are  submitted,  they  must 
be  legible  and  have  a  time  scale  of  at  least  20 
mm/sec  and  a  volume  scale  of  at  least  10 
mm/L  to  permit  independent  measurements 
of  the  spirograms.  Calculation  of  FEVi  from  a 
flow  volume  tracing  is  not  acceptable,  i.e.,  the 
spirogram  and  calibrations  must  be  presented 
in  volume-time  format.  A  statement  should  be 
made  in  the  pulmonary  function  test  report  of 
the  child's  ability  to  understand  directions,  as 
well  as  his  or  her  efrort  and  cooperation  in 
performing  the  ventilatory  function  test. 

The  ventilatory  function  Tables  in  listings 
103.03, 103.04,  and  103.14  are  based  on 
measurement  of  standing  height  without 
shoes.  If  a  child  has  marked  spinal 
deformities  (e.g.,  kyphoscoliosis),  the 
measured  span  between  the  flngertips  with 
the  upper  extremities  abducted  90  degrees 
should  be  substituted  for  height  when  this 
measurement  is  greater  than  the  standing 
height  without  shoes.  The  reported  values 
used  for  entering  the  tables  in  listings  103.03. 
103.04,  and  103.14  should  be  rounded  ofr  as 
follows:  e.g.,  a  reported  height  of  120.4 
centimeters  should  be  rounded  off  to  120 
centimeters.  A  height  of  120.5  should  be 
rounded  ofr  to  121  centimeters.  A  report  of 
FVC  or  FEVi  of  1.45  L  should  be  rounded  off 
to  1.4  L  An  FVC  or  FEVi  of  1.46  L  should  be 
rounded  off  to  1.5  L 

2.  Chronic  impairment  of  gas  exchange,  a. 
Arterial  blood  gas  studies  (ABCS).  An  ABCS 
performed  at  rest  fawake  and  sitting  or 
standing)  should  be  analyzed  in  a  laboratory 
certifled  by  a  State  or  Federal  agency.  If  the 
laboratory  is  not  certifled,  it  must  submit 
evidence  of  participation  in  a  national 
proficiency  testing  program  as  well  as 
acceptable  quality  control  at  the  time  of 
testing.  The  report  should  include  the  altitude 
of  the  facility  and  the  barometric  pressure  on 
the  date  of  analysis. 

b.  Oximetry.  Pulse  oximetry  may  be 
substituted  for  arterial  blood  gases  in 
children  under  3  years  of  age.  The  oximetry 
imit  should  employ  the  basic  technology  of 
spectrophotometric  plethysmography  as 
described  in  Taylor,  M.B.,  and  Whitwain, 

J.G.,  "Current  Status  of  Pulse  Oximetry," 
Anesthesia,  1986;  Vol.  41,  No.  9,  pp.  943-949. 
The  imit  should  provide  a  visual  display  of 
the  pulse  signal  and  the  corresponding 
saturation.  A  hard  copy  of  the  readings  (heart 
rate  and  saturation)  should  be  provided. 


Readings  should  be  obtained  for  a  minimum 
of  5  minutes.  The  written  report  should 
describe  patient  activity  during  the  recording, 
i.e.,  sleep  rate,  feeding,  or  exercise. 
Correlation  between  the  actual  heart  rate 
determined  by  a  trained  observer  and  that 
displayed  by  the  oximeter  should  be 
provided. 

C.  Cystic  fibrosis  is  a  multisystem 
syndrome  that  is  responsible  for  a  wide  and 
variable  spectrum  of  clinical  manifestations 
and  complications.  Conflrmation  of  the 
diagnosis  is  based  upon  an  elevated  sweat 
sodium  concentration  or  chloride 
concentration.  The  quantitative  pilocarpine 
iontophoresis  procedure  for  collection  and 
analysis  of  sweat  content,  published  by  the 
Cystic  Fibrosis  Foundation  under  the  title 
"Procedure  for  the  Quantitative  lontophoretic 
Sweat  Test  for  Cystic  Fibrosis,"  should  be  the 
method  of  testing.  The  pulmonary 
manifestations  of  this  disorder  should  be 
evaluated  under  listing  103.04.  The 
nonpulmonary  aspects  of  cystic  flbrosis 
should  be  evaluated  under  appropriate  body 
systems.  Because  cystic  flbrosis  is  a 
multisystem  syndrome,  the  combined  effects 
of  multisystem  involvement  should  be 
considered  in  case  adjudication. 

D.  Bronchopulmonary  dysplasia  (BPD). 
Bronchopulmonary  dysplasia  is  a  form  of 
chronic  obstructive  pulmonary  disease  that 
arises  as  a  consequence  of  the  treatment  of 
acute  lung  injury  in  the  newborn  period  due 
to  hyaline  membrane  disease,  meconium 
aspiration,  neonatal  pneumonia  and  apnea. 
The  diagnosis  is  established  by  the 
requirement  for  continuous  or  nocturnal 
supplemental  oxygen  for  more  than  30  days, 
in  association  with  characteristic 
radiographic  changes  and  clinical  signs  of 
respiratory  dysfunction,  including  retractions, 
rales,  wheezing,  and  tachypnea. 

103.01  Category  of  Impairments,  Respiratory 

103.03  Asthma.  With: 

A.  FEVi  equal  to  or  less  than  the  value 
specifled  in  Table  I;  or 

B.  Attacks  (as  deflned  in  3.00C),  in  spite  of 
prescribed  treatment  and  requiring  physician 
intervention,  occurring  at  least  once  every  2 
months  or  at  least  six  times  a  year,  (Each  in¬ 
patient  hospitalization  for  longer  than  24 
hours  for  control  of  asthma  counts  as  two 
attacks,  and  an  evaluation  period  of  at  least 
12  consecutive  months  must  be  used  to 
determine  the  frequency  of  attacks);  or 

C.  Persistent  low-grade  wheezing  between 
acute  attacks  or  absence  of  extended 
symptom-free  periods  requiring  daytime  and 
nocturnal  use  of  sympathomimetic 
bronchodilators  with  two  of  the  following: 

1.  Persistent  prolonged  expiration  with 
radiographic  evidence  of  pulmonary 
hyperinflation  or  peribronchial  disease;  or 

2.  Barrel  or  pigeon  chest  deformity  related 
to  underlying  pulmonary  dysfunction;  or 

3.  Short  courses  of  corticosteroids  that 
average  more  than  5  days  per  month  for  at 
least  3  months  during  a  12-month  period;  or 

D.  Growth  impairment  as  described  under 
criteria  in  100.02. 
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Table  I 


Hsight  (cm.) 

FEV.  equBl 
toorless 

BTPS) 

199  or  less . . . 

0.6 

120-129 . . . . . . 

0.7 

130-139 

0.9 

140-149  .  .  ._  .. 

1.1 

150-158. 

1.3 

160-164 _  _  . 

14 

1.5 

170  or  more- . . . . . .  . 

1.6 

103114  CysUc  fibrosis.  With:  A.  An  FEVi 
equal  to  or  les*  than  the  appn^iriate  value 
specified  in  Table  0;  for  children  in  whom 
ventilatory  function  testing  cannot  be 
performed,  the  presence  of  two  of  the 
following: 

1.  History  of  dyspnea  on  mild  exertion  or 
accumulation  of  secretions  as  manifested  by 
repetitive  coughing  or  cyanosiK  or 

2.  Persistent  bilateral  rales  and  rhonchi 
and/or  substantial  reduction  of  breath 
sounds  related  to  mucous  plugging  of  the 
trachea  or  bronchi;  or 

3.  Radiographic  evidence  of  extensive 
disease,  such  as  thidiening  of  the  proximal 
bronchial  airways  or  persistence  of  bilateral 
peribronchial  infiltrates;  or 

B.  Persistent  pulmonary  infection 
accompanied  by  superimposed,  recurrent, 
symptomatic  episodes  of  increased  bacterial 
infection  occurring  at  least  once  every  6 
months  and  requiring  intravenous 
antimicrobial  therapy;  or 

c.  Growth  impairment  as  described  under 
the  criteria  in  100.02. 


Table  li 

[AppiicaWe  only  for  evaluation  under  103.04A— 
cyshc  itsoeisj 


Height  (cm.) 

FEVi  equal 
toorless 
1hai>(L. 
BTPS) 

119  or  less...  ..  . . . 

07 

120-129 .  . . . . 

0.8 

130-139 . . . . . 

li) 

140-149 

1.3 

150-159  _  . .  _ 

1.5 

160-164 . 

1^ 

165-169 . . . .  .  ... 

2i) 

170  or  more . . . 

99 

103.14  Chronic  obstructive  or  restrictive 
pulmonary  disease  due  to  any  cause.  With; 
A.  FEVi  equal  to  or  leas  than  the  value 
specified  in  Table  i  of  listing  103i)3  for 
obstructive  disease,  or  FVC  equal  to  or  less 
than  the  value  specified  in  Table  III  for 
restrictive  disease;  or 

B.  Continuous  need  for  1.  Mechanical 
ventilation;  or  2.  Nocturnal  supplemental 
oxygen  as  required  by  persistent  or  recurrent 
episodes  of  hypoxemia  with: 

a.  At  altitudm  less  than  4,000  feet  PaOz 
equal  to  or  less  than  00  mm  Hg  (or  Oi 
saturation  less  than  the  appropriate 
corresponding  vahie)  at  rest;  or 

b.  At  altitudes  of  44)00  feet  or  greater : 
PaOt  equal  to  or  less  than  55  mat  Hg  (or  Os 


saturation  less  than  the  appropriate 
corresponding  value)  at  rest;  or 

c.  The  presence  of  a  tracheostomy  fai  a 
child  under  3  years  at  age;  or 

D.  Brondiopulmonary  dysplasia 
characterized  by  two  of  the  following: 

1.  Prolonged  expiratims;  or 

2.  Intermittent  wheezing  or  faicreased 
respiratory  effort  as  evidenced  by  retractions, 
flaring  and  tachypnea;  or 

3.  Hyperinflation  and  scarring  on  a  chest 
radiograirfi;  or 

4.  ErondKidilator  or  diuretic  dependency; 
or 

5.  A  continuous  requirement  for  nocturnal 
supplemental  oxygen;  or 

e.  Poor  weigh!  gain;  or 

E.  Two  hospital  admissions  within  a  0- 
month  period  for  recurrent  lower  respiratOTy 
tract  iiffections  or  acute  respiratory  ^stress 
associated  with; 

1.  Chronic  wheezing  or  chronic  respiratory 
distress; 

2.  Poor  weight  gain;  or 

F.  Hypoventilation  (PaCC^  greater  than  45 
mm  Hg)  or  chronic  cor  puhnonale  as 
described  under  criteria  in  104.02;  or 

G.  Growth  failure  as  described  under 
criteria  in  100.02. 


Table  iii 

Height  (citl) 

FVC  equal 
toorless 

BTPS) 

ae 

120-199 . 

OA 

130-139 . 

1.0 

140-149 _ _ _ - _ _ 

1A 

150-159  . - . . 

1.4 

160-164 

1.6 

165-169  . .  .  _ 

1.7 

ZJO 

«  #  •  •  * 

[FR  Doc.  91-24921  Filed  10-17-91;  8:45  amj 
BUXINQ  CODE  4190-29-41 


DEPARTUENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

(PS-4-731 

RIN  1545-AC37 

One  Class  of  Stock  Requhement; 
Correction 

agency:  Internal  Revenue  Service, 
Treasury. 

action:  Correction  to  a  notice  of 
proposed  rulemaking. 

summary:  This  document  contains  a 
correction  to  a  notice  of  proposed 
rulemaking  which  was  published  in  the 
Federal  Register  for  Tuesday,  August  13, 
1991,  (56  FR  38391).  This  proposed 
regulation  relates  to  the  requirement 


that  small  business  corporations  have 
only  one  class  of  stock. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Carlson  of  the  Office  of  Assistant 
Chief  Counsel  (Passthroughs  and 
Special  Industries)  at  (202)  343-8459  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulation  provides 
rules  relating  to  the  one  class  of  stock 
requirement  of  small  business 
corpora  titms  electing  S  status  under 
section  1362  of  the  Code. 

Need  for  Coerectioa 

As  published,  the  proposed  regulation 
contains  an  error  which  may  prove  to  be 
misleading  and  is  in  need  of 
darification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulation  vriiicb  was  the 
subject  of  FR  Doc.  91-19185,  is  corrected 
as  follows; 

§1.1361-1  [Corrected] 

1.  On  page  38396,  column  3,  under 
§  1.1361-1.  paragraph  (c)(4),  line  8,  the 
language  “(i)(4)(ii)  or  (iii)  of  this  section. 
However,”  is  corrected  to  read  “(IM^)(ii}, 
(iii),  or  (iv)  of  this  secticm.  However,”. 
Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  (Corporate). 

[FR  Doc.  91-25059  Filed  10-17-91;  8:45  am) 
BiLUNG  CODE  aaae-avai 


26  CFR  Parti 

[CO-002-68] 

Rm  1545-AL41 

Consolidated  Return  Regulations; 
Modification  of  Rules  Relating  to  the 
Applicability  of  Other  Provisions  of 
Law  in  the  Context  of  the 
Consolidated  Return  Regulations; 
Public  Hearing 

agency:  Interna!  Revenue  Service, 
Treasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  relating  to 
section  1502  of  the  Internal  Revenue 
Code  of  1986,  as  amended,  providing 
that  section  304  will  not  apply  to 
acquisitions  of  the  stock  of  a 
corporation  by  one  number  of 
consolidated  group  from  another 
member  and  providing  special 
restoration  rules  for  deferred  gain  that 
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results  on  an  acquisition  of  the  stock  of 
a  subsidiary  member  of  a  consolidated 
group  by  one  member  from  another 
member. 

DATES:  The  public  hearing  will  be  held 
on  Tuesday.  December  10, 1991, 
beginning  at  10  a.m.  Requests  to  speak 
and  outlines  of  oral  comments  must  be 
received  by  Tuesday,  November  26, 
1991. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Internal  Revenue  Building, 
Second  floor,  room  2615, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Requests  to  speak  and  outlines  of 
oral  comments  should  be  submitted  to: 
Internal  Revenue  Service,  P.O.  Box  7604, 
Ben  Franklin  Station,  Attn: 
CC:CORP:T:R.  (CO-002-88].  room  5228, 
Washington,  DC  20044. 

FOR  FURTHER  INFORMATION  CONTACT: 

Felicia  A.  Daniels  of  the  Regulations 
Unit,  Assistant  Chief  Counsel 
(Corporate),  202-566-3935,  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  section  1502  of  the 
Internal  Revenue  Code  of  1986.  The 
proposed  regulations  appeared  in  the 
Federal  Register  for  Thursday,  July  25, 
1991,  at  page  34044  (56  FR  34044). 

The  rules  of  §  601.601(a)(3)  of  the 
“Statement  of  Procedural  Rules"  (26 
CFR  part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  who  also 
desire  to  present  oral  comments  at  the 
hearing  on  proposed  regulations  should 
submit  not  later  than  Tuesday, 
November  26, 1991,  an  outline  of  oral 
comments/testimony  to  be  presented  at 
the  hearing  and  the  time  they  wish  to 
devote  to  each  subject. 

Each  speaker  (or  group  of  speakers 
representing  a  single  entity)  will  be 
limited  to  10  minutes  for  an  oral 
presentation  exclusive  of  the  time 
consumed  by  the  questions  from  the 
panel  for  the  government  and  answers 
to  these  questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
permitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  persons  testifying. 
Copies  of  the  agenda  will  be  available 
free  of  charge  at  the  hearing. 


By  direction  of  the  Commissioner  of 
Internal  Revenue; 

Dale  D.  Goode, 

Federal  Register  Liaison  Officer,  Assistant 
Chief  Counsel  ( Corporate). 

[FR  Doc.  91-25058  Filed  10-17-81;  8:45  am] 
BILUNO  CODE  4S30-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 
[WH-FRL-4023-2] 

National  Primary  Drinking  Water 
Regulations;  Radionuclides 

agency:  ^vironmental  Protection 
Agency. 

action:  Notice  of  corrections  to 
proposed  rule;  notice  of  extension  of 
public  comment  period. 

summary:  This  notice  corrects  errors  in 
the  preamble  to  the  proposed 
regulations  for  radionuclides  in  drinking 
water,  published  in  the  Federal  Register 
on  July  18, 1991,  56  FR  33050. 
Specihcally,  it  corrects  and  clarifies  the 
basis  for  the  proposed  practical 
quantitation  level  for  radon  in  water.  In 
addition,  EPA  is  extending  the  public 
comment  period  for  this  proposal  until 
November  15, 1991. 

DATES:  The  comment  period  is  extended 
until  November  15, 19OT. 

ADDRESSES:  Send  written  comments  to 
Comments  Clerk — Radionuclides, 
Drinking  Water  Standards  Division, 
Office  of  Ground  Water  and  Drinking 
Water  (WH-550D),  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Helms  at  (202)  260-7575,  U.S. 
EPA  Office  of  Ground  Water  and 
Drinking  Water,  Drinking  Water 
Standards  Division. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Environmental  Protection  Agency 
proposed  national  primary  drinking 
water  standards  for  a  group  of 
radionuclide  contaminants  in  drinking 
water  on  July  18, 1991  (56  FR  33050).  On 
September  5, 1991,  the  Edison  Electric 
Institute  requested  clarihcation  of  the 
background  documentation  for  the 
radon  PQL  in  the  proposal.  This  notice 
clarifies  EPA’s  evaluation  of  the  PQL  for 
radon. 

Radon  PQL 

The  preamble  erroneously  states  on 
pages  33096-33097  that  radon  samples 
as  low  as  100  pCi/1  were  tested  by  12 
labs  using  liquid  scintillation  counting 
and  by  4  labs  using  the  Lucas  Cell 


method,  and  that  these  data  were  used 
to  evaluate  the  performance  of  these 
two  methods  and  estimate  the  PQL  In 
fact,  the  PQL  calculation  was  based  on 
data  from  six  laboratories  using  liquid 
scintillation  in  100  minute  count  tests,  as 
presented  in  reference  EPA  1991  r  from 
the  July  18  Notice.  Sample 
concentrations  in  the  test  ranged  from 
100  to  500  pCi/1  radon.  Data  from 
several  additional  labs  were  received 
later  and  were  summarized  in  the 
reference  EPA  1991n,  but  the  raw  data 
from  these  additional  labs  were  not 
available  for  calculation  of  the  PQL  and 
were  not  included  in  the  calculation. 

The  additional  data  summarized  in 
reference  EPA  1991n,  and  EPA’s 
evaluation  of  them,  will  be  made  public 
in  a  notice  of  data  availability  at  a 
future  date. 

Comment  Period  Extension 

In  addition,  EPA  has  received  several 
requests  to  extend  the  public  comment 
period  for  this  proposal,  including 
requests  from  the  Natural  Resources 
Defense  Council,  the  American  Water 
Works  Association,  the  city  of  Carson 
City,  Nevada,  and  the  Nuclear 
Information  and  Resource  Service.  EPA 
has  decided  to  extend  the  public 
comment  period  for  the  July  18. 1991 
radionuclides  proposal  until  November 
15, 1991,  in  order  to  provide  these  groups 
and  any  other  interested  parties 
additional  time  to  prepare  comments  on 
the  proposal,  and  also  to  provide  the 
Edison  Electric  Institute  additional  time 
to  assess  EPA’s  proposed  radon  PQL. 

Dated:  October  15, 1991. 

Martha  G.  Piothio, 

Deputy  Assistant  Administrator.  Office  of 
Water. 

(FR  Doc.  91-25323  Filed  10-17-91;  8:45  am) 
BILUNG  CODE  6560-50-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

49  CFR  Part  225 

[Docket  No.  RAR-4.  Notice  No.  4] 

Railroad  Accident  Reporting;  Open 
Meeting 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation. 

action:  Notice  of  open  meeting. 

summary:  In  order  to  explore  matters 
related  to  FRA’s  accident/incident 
reporting  system,  FRA  will  hold  an 
informal  open  meeting  on  October  22, 
1991,  in  Washington,  DC,  with 
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representatives  of  various  rail  unions. 
The  meeting  wiU  be  open  to  any 
interested  person  who  wishes  to  attend 
as  an  observer.  FRA  may  schedule 
additional,  informal  meetings  to  the 
extent  that  interest  is  expressed  by 
other  parties. 

DATES:  The  open  meeting  will  be  held  on 
Tuesday,  October  22, 1991.  at  10  aan. 
ADDRESSES;  The  open  meeting  will  be 
held  in  rooms  8236-8240,  Nassif 
building,  400  Seventh  Street.  SW., 
Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 
Principal  Program  Person:  Mr.  Stan  Ellis, 
Chief,  Data  Analysis  Branch,  Systems 
Support  Div.,  Office  of  Safety  Analysis, 
Office  of  Safety,  FRA.  Washington,  DC 
20590.  Telephone:  (202)  366-2760  (FTS 
366-2780). 

Principal  Attorney:  Ms.  Billie  Stulte, 
Dcp.  Asst.  Chief  Counsel  for  Safety, 
Office  of  the  Chief  Counsel,  FRA, 
Washington,  DC  20590.  Telephone:  (202) 
386-0635  (FTS  366-0635). 

SUPPLEMENTARY  INFORMATION:  On 
March  14, 1990,  FRA  issued  an  advance 
notice  of  proposed  rulemaking  (ANniM) 
soliciting  comments  and  suggestions 
from  the  public  regarding  methods  of 
improving  all  aspects  of  FRA’s  injury 
and  accident  reporting  system  and  its 
governing  regulations  (49  CFR  part  225). 
55  FR  9469.  Interested  parties  were 
invited  to  participate  in  a  public  hearing 
on  May  17, 1990,  and  to  file  written 
comments  prior  to  May  25, 1990. 

The  written  comments  received  by 
FRA  provided  additional  information 
and  raised  further  issues  and  subissues 
related  to  the  matters  discussed  in  the 
ANPRM.  In  addition,  FRA  received 
signfficant  oral  comments  on  same 
subject.  Representatives  of  the  railroads 
participating  in  the  Assodation  of 
American  Railroads  Conunittee  on 
Uniformity  in  Reporting  expressed  an 
interest  in  exploring  possibilities 
concerning  the  format  in  which 
accident/incident  data  is  gathered 
pursuant  to  the  FRA  Guide  for  Preparing 
Accident/Incident  Reports.  Since  these 
issues  bore  on  regulatory  obligations 
and  might  touch  on  issues  within  the 
scope  of  the  advance  notice,  FRA 
determined  that  the  meeting  should  be 
open  to  any  interested  person  who 
wishes  to  observe.  Consequently,  FRA 
held  open  meetings  on  the^  matters 
with  members  of  the  AAR  Uniformity 
Committee  on  June  13, 1991,  and  August 
21, 1991. 

Now,  at  the  request  of  rail  labor 
representatives.  FRA  has  scheduled  an 
open  meeting  to  discuss  the  same  area 
with  representatives  of  various  rail 
unions.  This  open  meeting  will  be  held 
on  Tuesday.  October  22. 1991,  beginning 


at  10  a.m..  in  rooms  8236-8240  of  the 
Nassif  Building,  400  Seventh  Street,  SW., 
Washington,  DC. 

The  meeting  will  be  open  to  any 
interested  person  who  wishes  to  attend 
as  an  observer.  FRA  may  schedule 
additional  informal  meetings  to  the 
extent  that  interest  is  expressed  by 
other  parties. 

Issued  in  Washington,  DC,  on  October  15, 
1991. 

Walter  C  Rockey,  Jr., 

Executive  Assistant  to  the  Associate 
Administrator. 

|FR  Doc.  91-25146  Filed  10-17-91;  8;45  am) 
BILUKQ  CODE  4ei0-4S-« 


National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  564  and  571 

IDockst  Na  85-15;  Notice  10} 

RIN  2127-AE07 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Associated  Equipment; 
Replaceable  Light  Source  Dimensionaf 
Information 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rdemaking. 

SUMMARY:  This  notice  proposes  to 
amend  the  lower  beam  headlighting 
requirements  of  Standard  No.  108  by 
adding  minimum  photometric  values  at 
two  zones  and  two  test  points  above  the 
horizontal.  The  purpose  of  this  addition 
would  be  to  maintain  the  alrility  of 
headlighting  systems  to  illuminate 
overhead  traffic  signs.  The  notice  also 
revises  NHTSA's  May  1939  proposal  to 
ensure  that  replaceable  light  sources 
intended  for  replacement  purposes, 
other  than  the  HB  Types  presently 
incorporated,  would  have  the 
dimensions  and  performance  of  the 
original  replaceable  light  source.  This 
notice  would  require  the  manufacturers 
of  such  light  sources  to  file  dimensional 
information  with  NHTSA  in  a  public 
docket  pursuant  to  a  new  regulation, 
propos^  part  564,  Replaceable  Light 
Source  Information,  llie  part  564 
replaceable  light  sources  would  have  to 
be  designed  to  meet  certain  performance 
requirements  of  paragraph  S7.6  of 
Standard  No.  108,  and  replaceable  bulb 
headlamps  equipped  with  part  564  bulbs 
would  have  to  meet  the  requirements  of 
paragraph  S7.5  that  iNesently  apply  to 
replaceable  bulb  headlighting  systems. 
The  intended  benefit  of  the  proposed 
changes  is  to  afford  manufacturers 


greater  opportunities  for  design  freedom 
and  innovation,  and  to  refieve  them  of 
the  burden  of  petifioning  fw 
amendments  to  Standard  No.  108  when 
new  frontal  lighting  systems  are 
developed. 

DATES:  Comment  closing  date  for  the 
propo.sal  is  December  17, 1991.  TTie 
effective  date  of  the  final  rale  would  be 
October  1, 1992. 

ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
room  5109,  Nassif  Building.  400  Seventh 
Street,  SW.,  Washington,  IX^  205901 
Docket  hours  are  from  9:30  aan.  to  4  pan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Van  Iderstine,  Office  of 
Rulemaking.  NHTSA  (202-366-5275). 
SUmXMENTARV  INFORMATION;  On  May 
9, 1989,  NHTSA  published  a  notice  of 
proposed  rulemaking  to  amend  the 
headlighting  requirements  of  Standard 
No.  108  to  make  them  more  performance 
oriented  (54  FR  20084).  Under  the  first 
part  of  that  notice,  NHTSA  proposed  a 
roadway  illumination  system  which 
could  serve  as  a  vdiicle-based 
alternative  to  existing  equipment-based 
headlighting  systems.  For  the  reasons 
announced  in  a  final  rule  based  on 
aspects  of  the  proposal,  published  on 
March  26, 1991  (56  FR  12463).  NHTSA 
has  decided  not  to  go  forward  with  the 
proposal  at  the  present  time.  Instead,  it 
has  decided  to  propose  in  this  notice, 
minimum  photometric  values  for  certain 
lower  beam  test  points  and  test  zones 
above  the  horizontal  where  only 
photcHnetric  maxima  are  presently 
specified. 

The  second  part  of  the  notice 
proposed  the  establishment  of  a  docket 
in  which  manufacturers  of  replaceable 
light  sources  would  file  information 
relating  to  the  dimensions  of  any  new 
light  sources,  and  could  thereafter 
proceed  to  manufacture  and  sell  these 
light  sources  without  the  necessity  of 
petitioning  NHTSA  for  amendments  to 
Standard  No.  108  to  allow  them.  This 
notice  responds  to  concerns  raised  by 
the  commenters  by  modifying  the 
previous  proposal. 

Illumination  of  Oveiiiead  Signs. 

An  important  aspect  of  the  vehicle- 
based  illumination  performance 
proposal  was  the  specific  need  to 
provide  illumination  for  overhead  signs. 
The  present  requirements  of  Standard 
No.  108  for  headlighting  photometry  on 
the  lower  beam  do  not  require  any  light 
above  the  horizontal  (though  imposing  a 
maximum  limit  to  prevent  ^are). 

Because  of  the  trend  towa^s 
retroreflective  highway  regulatory  ard 
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informational  signs  rather  than  self- 
illuminated  mes,  the  absence  of  such  a 
requirenoent  in  Standard  No.  lOB  has 
caused  concern  to  the  Federal  Highway 
Administration  (FHWA),  NHTSA’s 
companion  agency  in  DOT,  Energy  and 
maintenance  costs  for  seif-illuminated 
signs  constitute  such  a  large  burden  for 
the  States  that  they  are  ebbing  to 
install  retroreflective  signs  when  they 
install  new  signs  or  refurbish  old  ones. 

Given  the  desirabihty  for  drivers  to 
have  headtighting  above  the  horizontal, 
the  question  is  presented  of  the  quantum 
of  light  that  is  required  for  motor  vehicle 
safety.  There  are  currently  two  existing 
efforts  to  ensure  that  there  is  continued 
illumination  above  the  horizontal.  The 
Hrst  effort  is  represented  by  the  SAE 
Lifting  Committee.  The  latest  proposed 
revision  of  Recommended  Practice  }1383 
Performance  Requirements  for  Motor 
Vehicle  Lighting  (presently  under  final 
approval  within  the  SAE)  would 
establish  two  zones  of  minimum 
intensity  above  the  horizontal.  The  hrst 
is  located  from  8L  to  8R  and  H  to4LF, 
with  a  minimum  of  64  candela.  The 
seccHid  is  located  from  4L  to  4R  and  H  to 
2U,  with  a  minimum  of  135  crnidela.  This 
proposed  SAE  revision  is  based  upon 
recommendations  by  the  CIF& 

Technical  Committee  on  headlighting 
(TC4.10)  to  the  GTB,  the  European 
vehicle  and  lamp  manufacturers’  group 
of  experts.  These  values  o^er  an 
opportunity  toward  harmonization  and 
are  a  simple  means  to  assure  that 
headlamps  provide  some  illumfnatfon 
for  overhead  signs. 

The  secemd  effort  is  represented  in 
SAE  Technical  Paper  870238.  “The 
Potential  Impact  of  Automotive 
Headlight  Changes  on  the  Visibility  of 
Reflectorized  Highway  Signs”  (1987)  by 
John  Arens,  an  employee  of  FHWA. 

SAE  870238  states  that  the  generally 
accepted  distances  for  the  detection  and 
legibility  of  overhead  signs  on  limited 
access  roads,  required  to  initiate  proper 
motorist  reactions,  are  1200  and  900  feet 
respectively.  Based  upon  this,  and 
utilizing  a  3.4  candela  per  meter  per 
meter  legend  luminance  as  the 
minimally  acceptable  sign  brightness, 
Arens  determined  the  minimum 
intensity  for  two  existing  “maximum” 
points  in  the  upper  right  quadrant  for 
lower  beam  photometry.  Arens 
concluded  that  these  two  minimum 
intensities,  approximately  equal  to  one- 
third  of  the  existing  maximum,  should 
be  required,  rather  than  the  inqpdied  zero 
that  now  exists.  Thus,  at  test  point  0i5U 
between  IR  and  3R.  a  maximum  of  2700 
candela  exists;  Arens  recommends  a 
mininmm  of  1000  candela  for  that  test 
poinL  At  test  point  1.5U  between  IR  and 


5R  a  maximum  of  1400  candela  is 
specified;  Arena  believes  the  minimum 
candela  that  Standard  No,  108  sfacmid 
specify  for  that  test  point  ought  to  be 
45a 

Because  the  standard  contains  no 
minimum  Hurting  specifications  above 
the  horizontal,  substantial  differences 
exist  in  headlamp  designs  that 
otherwise  provide  light  in  a  manner  that 
meets  the  photometric  speciHcations  of 
Standaref  No.  108  for  test  points  at 
horizontal  and  below  horizontal. 

Because  of  the  greater  prevalence  of 
cyclists,  and  illuminated  overhead  signs, 
and  a  greater  concern  for  glare  than 
exists  in  the  United  States,  traditionally 
headlamps  wiginating  outside  the 
United  States  have  been  designed  with  a 
sharp  cutoff  of  the  beam  that  allows 
substantially  less  light  from  being 
projected  or  reflected  upwards. 

Applying  contemporary  headlamp 
designs  to  the  values  recommended  by 
Arens,  NHTSA  believes  that  t^Tuca)  U,& 
headlamps  already  provide  illumination 
that  essentially  falls  between  the  Arens 
minimum  and  the  standard’s  maximum. 
On  the  other  hand,  elliptical  lower  beam 
headlamps,  now  being  manufactured  in 
Germaiy  and  Japan,  have  the  capability 
of  producing  essentially  no  illumination 
above  the  horizontaL  Data  from  one  of 
these  headlamps  show  a  range  of 
intensity  from  98  to  125  candela  at  the 
point  where  Arens  recommends  450.  If 
future  U.S.  vehicle  lighting  technology 
should  be  influenced  by  such  designs, 
the  public  can  expect  a  deterioration  in 
its  present  ability  to  read  overhead  signs 
that  are  not  selfrilluminafed. 

NHTSA  wishes  to  have  comments  on 
the  proposed  additions  to  the 
photometric  requirements.  Given  the 
fact  that  some  existing  headlamp 
designs  might  not  meet  the  proposed 
minima,  NHTSA  is  also  proposing  that 
the  new  test  points  not  be  applicable 
until  the  1993  model  year. 

Implementation  of  the  proposed 
additional  photometric  requirements 
should  not  increase  glare  because 
current  headlamp  designs,  except  as 
mentioned  above,  already  produce  light 
intensities  within  the  range  that  would 
exist  after  implementation. 

In  order  to  implement  this  proposal, 
changes  would  be  required  for  Figures 
15  and  17  of  Stajidard  No.  108,  as  well  as 
Tables  1  and  2.  of  SAE  J579  DEC84. 

Tables  1  and  2  as  proposed  to  be 
modified  would  no  longer  be  referenced 
in  the  text  of  Standard  No.  108,  but 
would  comprise  new  Figures  27  and  ^ 
As  a  result.  Figure  28  would  be  revised 
to  reference  both  new  Figures. 


Additional  Types  of  Replaceable  Light 
Sources 

NHTSA's  desire  to  make  Standard 
No.  106  more  perfwmance  oriented  led  it 
to  the  tentative  conclusion  that  friture 
designs  of  replaceable  light  sources 
should  no  longer  be  specihed  in 
Standard  No.  108.  To  ensure  that 
replaceaUe  light  sources  manufactured 
for  replacement  are  interchangeable 
with  those  used  as  miginal  equipment, 
and  that  photometric  performance 
equivalent  to  the  original  is  provided, 
NHTSA  proposed  new  part  564, 
Replaceable  Bulb  Dimensional 
Information.  This  woidd  require 
manufacturers  of  rejidaceabte  bulbs, 
used  as  original  equipment  in  the 
headlighting  systems,  to  submit  to  die 
agency  dimensional  information  as 
specibed  in  the  regulation,  such  as 
tilament  position  dimensions  and 
tolerances,  dimensions  pertaining  to  the 
niament  capsule  and  its  supports,  and 
bulb  base  interchangeability  dimensions 
and  tolerances.  The  agency  has 
establi^ed  similar  information  dockets 
relative  to  tire  rim  combinations 
(Standard  Nb.  109}.  and  vehicle 
identiHcation  number  (49  CFR  part  565J, 
and  has  formd  that  they  have  worked 
well  to  date. 

The  proposal  was  generally  supported 
as  adequate  for  reducing  the  existing 
regulatory  burden  and  for  assuring  that 
future  light  sources  would  meet  the 
needs  of  vehicle  manufacturers  and 
their  customers.  Stanley  Electric  and 
Hetla  both  commented  that  new  light 
sources  should  be  scrutinized  by  an 
international  standards  organization 
such  as  the  lEC.  Others  stated  their 
confidence  in  the  ability  of  the  SAE  to 
provide  that  overview.  As  a  practical 
matter,  NHTSA  expects  the 
development  of  few  future  light  sources 
with  filaments.  Since  the  trend  in 
vehicle  lighting  desi^s  is  toward  high 
intensity  discharge  technology,  the  need 
for  addition^  light  sources  with 
filaments  will  diminish.  Volvo  wished  to 
add  non-filament  aspects  to  the 
proposed  part  564,  but  NHTSA  views 
this  request  as  premature,  since  the 
characteristics  of  these  systems  are  only 
in  the  developmental  stage. 

Under  the  original  proposal, 
dimensional  information  would  be 
submitted  not  later  than  30  days  after  a 
light  source  entered  production. 

Updating  would  be  required  upon 
changes  to  the  light  soiace.  The 
regulation  would  cover  only  filament- 
type  replaceable  light  sources,  as  die 
agency  has  insuffideRt  infocmationi 
about  the  characteristics  of  odier  t5rpes 
to  include  them. 
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Commenters  suggested  various 
modifications.  CM,  Ford,  and  GE 
brought  to  the  agency's  attention  the 
fact  that  the  NPRM  had  failed  to  include 
dual  filament  light  sources  within  the 
scope  of  the  dimensional  reporting 
requirements.  This  was  an  oversight 
which  has  been  corrected  in  the 
supplemental  proposal.  Ford  also 
requested  that  an  alternate  method  of 
specifying  the  filament  location  be 
permitted,  using  Hlament  centers  instead 
of  a  filament  tolerance  box.  NHTSA 
concurs  because  this  alternative  method 
of  specifying  the  Hlament  location 
supports  the  agency’s  intent  to  ensure 
that  replaceable  light  sources 
manufactured  for  replacement  are 
interchangeable  with  their  original 
equipment  counterparts. 

GM  also  recommended  changes  in 
section  II,  to  accord  with  industry 
technology,  Le.,  use  of  “bulb”  instead  of 
“filament  capsule”,  and  “bulb  support" 
in  place  of  “capsule  support.”  NHTSA 
has  not  followed  this  recommendation 
because  it  finds  a  conflict  between  GM's 
terminology  and  that  used  by  the  SAE  in 
its  materials.  For  example,  a  “bulb”  is 
the  entire  replaceable  imit,  not  just  the 
“capsule”. 

In  developing  the  new  proposed  part 
564,  NHTSA  has  modibed  its  terms  to 
enhance  fairness  and  enforceability. 
Under  the  new  proposal,  manufacturers 
would  submit  information  before,  and 
not  after,  a  new  light  source  enters 
production,  specifically,  60  days  in 
advance.  The  Administrator  is  required 
to  review  the  submission  promptly,  and 
provide  a  response  within  30  days.  This 
will  allow  completion  of  the  review 
process  before  manufacture  begins, 
instead  of  after  production  has  begun, 
and  should  result  in  less  disruption  of 
the  manufacturing  process  should  the 
submission  be  found  unacceptable  by 
NHTSA.  After  information  has  been 
accepted  for  filing,  no  changes  in  it 
would  be  permitted.  Finally,  the  word 
“Information”  in  the  title  of  the  part  and 
appendix  A  is  not  longer  modified  by 
the  word  “Dimension."  Although  most  of 
the  information  required  to  be  provided 
is  dimensional  in  nature,  the 
manufacturer  would  also  be  required  to 
provide  information  relating  to  the 
electrical  specifications  and  the 
marking/designation  of  the  light  source, 
and  this  is  non-dimensional  in  nature. 

Performance  of  Replaceable  Light 
Sources  Other  Than  Type  HB 

In  developing  the  supplemental  notice, 
NHTSA  tentatively  concluded  that 
additional  replaceable  light  sources 
ought  not  to  be  allowed,  even  if 
information  relating  to  them  met  the 
requirements  of  part  564,  unless  the  light 


sources  met  current  performance 
requirements  for  the  HB  Types,  and 
unless  headlamps  equipped  with  them 
performed  with  equivalence  to  those 
equipped  with  single  and  dual  filament 
HB  Type  light  sources.  Thus,  the 
supplemental  notice  departs  from  the 
original  notice  in  proposing  appropriate 
amendments  to  Standard  No.  108  which, 
in  effect,  would  incorporate  part  564  by 
reference. 

Specifically,  after  NHTSA  had 
accepted  information  for  filing  in  part 
564,  Standard  No.  108  would  require  the 
light  source  to  be  designed  to  conform  to 
that  information,  and  to  be  tested  in  the 
same  manner  as  the  current  HB  Type 
replaceable  light  sources.  The  standard 
would  also  require  that  headlamps 
equipped  with  single  and  dual  filament 
part  564  light  sources  meet  the  same 
performance  requirements  as  headlamps 
equipped  with  single  and  dual  filament 
HB  Type  light  sources. 

Because  of  the  equivalence  of 
performance  that  would  be  required  of 
ail  replaceable  light  sources,  NHTSA 
proposes  to  amend  the  definition  of 
"standardized  replaceable  light  source” 
to  drop  the  word  “standardized”,  and  to 
amend  it  to  substitute  “replaceable  light 
source”.  A  “replaceable  light  source" 
would  be  one  designed  to  conform  to 
paragraph  S7.6.  Paragraph  S7.6  would 
drop  the  word  “Standardized”  from  its 
title  and  contain  two  groups  of 
replaceable  light  sources:  Those 
designed  to  conform  to  subparagraphs 
(a)  through  (e)  (Types  HBl  through  HB5), 
and  those  designed  to  conform  to  new 
subparagraph  (g)  (i.e.,  in  accordance 
with  their  dimensional  and  performance 
specifications  on  file  in  part  564).  New 
subparagraphs  (f)  and  (h)  would  contain 
certification  and  marking  requirements 
appropriate  for  subparagraphs  (a) 
through  (e),  and  subparagraph  (g)  light 
sources  respectively. 

Current  subparagraphs  (f)  through  (i) 
contain  testing  requirements  for  the  HB 
Types  that  appear  adaptable  for  other 
kinds  of  replaceable  light  sources,  and 
these  would  be  amended  as  appropriate. 
These  are  proposed  as  new 
subparagraphs  (i)  through  (k).  Proposed 
new  subparagraph  (i)  combines  old 
subparagraphs  (f)  and  (g)  since 
subparagraph  (f)  was  only  one  sentence 
long.  Finally,  old  subparagraph  (j)  would 
become  the  final  sentence  to 
subparagraph  (a);  subparagraph  (j) 
references  Figure  3  and  subparagraph 
(a)  is  the  only  place  in  S7.6  concerned 
with  Figure  3. 

Paragraph  S7.5  Replaceable  Bulb 
Headlamp  System  would  also  be 
amended  where  appropriate.  By  adding 
the  word  “replaceable”  before  “lights 


source”  whenever  it  appears  in  S7.5, 
NHTSA  means  to  ensure  in  the  simplest 
manner  possible  that  both  groups  of 
light  sources  under  the  umbrella 
definition  of  “replaceable  light  source” 
are  included.  The  effect  of  the  proposal 
would  be  to  require  that  headlamps 
meet  applicable  photometries  regardless 
of  whether  the  light  source  was 
designed  to  meet  HB  specifications  or 
those  on  file  in  part  564.  However,  new 
dual  filament  bulbs  would  be  restructed 
to  headlamp  systems  providing 
photometries  of  Figure  17  (Type  HB2), 
and  could  not  be  used  in  systems 
providing  the  photometries  associated 
with  systems  using  Type  HBl  or  Type 
HB5  photometries.  NHTSA  asks  for 
comments  on  this  point. 

For  clarity's  sake,  the  notice  sets  forth 
the  complete  text  of  both  S7.5  and  S7.6 
as  it  would  appear  revised. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12291  (Federal 
Regulation)  and  DOT  Regulatory 
Policies  and  Procedures 

NHTSA  has  preliminarily  considered 
the  economic  impacts  of  this  proposal 
and  has  made  a  tentative  determination 
that  it  is  not  major  within  the  meaning 
of  E.0. 12291  nor  significant  under 
Department  of  Transportation  policies 
and  procedures.  To  the  best  of  NHTSA’s 
knowledge,  only  two  headlamps  are  not 
currently  designed  to  meet  the  proposed 
photometric  values,  these  being  of 
ellipical  reflector  design.  Further, 
implementation  of  this  proposal  would 
affect  the  cost  of  that  heacQamp  only 
minimally.  Therefore,  preparation  of  a 
full  regulatory  evaluation  is  not 
warranted. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  proposal 
for  the  purposes  of  the  National 
Environmental  Policy  Act.  It  is  not 
anticipated  that  a  rule  based  on  the 
proposal  would  have  a  significant  effect 
upon  the  environment.  The  design  and 
composition  of  headlamps  or  light 
sources  would  not  change  fi'om  those 
presently  in  production. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
impacts  of  this  proposal  in  relation  to 
the  Regulatory  Flexibility  Act.  I  certify 
that  this  proposal  would  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities. 
Accordingly,  no  initial  regulatory 
flexibility  analysis  has  been  prepared. 
Manufacturers  of  motor  vehicles, 
headlamps,  and  light  sources,  those 
affected  by  the  proposal,  are  generally 
not  small  businesses  within  the  meaning 
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of  the  Regulatory  Flexibility  Act. 
Further,  small  organizations  and 
governmental  jurisdictions  would  be 
significantly  affected  only  if  the  price  of 
new  vehicles,  headlamps,  and  light 
sources  is  more  than  minimally 
impacted.  As  noted  above,  the  agency 
believes  that  substantially  all  current 
headlamps  and  light  sources  are 
designed  to  meed  the  proposed 
photometric  requirements. 

Executive  Order  12612  (Federalism) 

This  proposal  has  also  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  NHTSA  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism 
Assessment. 

Paperwork  Reduction  Act.  The 
reporting  and  recordkeeping 
requirements  associated  with  this 
proposal  is  being  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
in  accordance  with  44  U.S.C.  chapter  35 
Administration;  National  Highway 
Traffic  Safety  Administration;  Title: 
Replaceable  Light  Source  Dimensional 
Information;  Need  for  Information:  To 
provide  an  alternative  to  rulemaking  for 
standardizing  headlamp  light  source 
dimensions  and  performance.  Proposed 
Use  of  Information:  Use  by 
manufacturers  of  replacement  light 
sources  for  headlamps;  Frequency:  two 
per  yean  Burden  Estimate:  24  hours; 
Respondents:  two  per  year;  FORMS: 
None;  Average  Burden  Hours  Per 
Respondent:  12.  For  further  information 
contact:  the  Information  Requirements 
Division,  M-34,  Office  of  the  Secretary 
of  Transportation,  400  Seventh  Street, 

SE,  Washington,  DC  202590  (202  (366- 
4735  or  Edward  Clarke  or  Wayne 
Brough,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
room  3228,  Washington,  DC  20503  (202) 
395-7340. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted.  All  comments  must  be 
limited  not  to  exceed  15  pages  in  length 
(49  CFR  553.21).  Necessary  attachments 
may  be  appended  to  these  submissions 
without  regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  information, 
should  be  submitted  to  the  Chief 


Counsel,  NHTSA,  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  docket  section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency’s  confidential  business 
information  regulation  (49  CFR  part  512). 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above,  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
However,  the  rulemaking  action  may 
proceed  at  any  time  after  that  date,  and 
comments  received  after  the  closing 
date  and  too  late  for  consideration  in 
regard  to  the  action  will  be  treated  as 
suggestions  for  future  rulemaking.  The 
NHTSA  will  continue  to  file  relevant 
material  as  it  becomes  available  in  the 
docket  after  the  closing  date,  and  it  is 
recommended  that  interested  persons 
continue  to  examine  the  docket  for  new 
material. 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed  stamped  postcard.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— {AMENDED] 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  be  amended 
as  follows: 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  1392, 1401, 1403. 1407; 
delegation  of  authority  at  49  CFR  1.50. 

571.108  [Amended] 

2.  In  §  571.108  Motor  Vehicle  Safety 
Standard  No.  108,  Lamps,  Reflective 
Devices,  and  Associated  Equipment, 
section  S4,  definition  of  “Replaceable 
bulb  headlamp”  would  be  amended  by 
removing  the  word  “standardized”. 

3.  In  section  S4,  the  definition  of 
“Standardized  replaceable  light  source” 
would  be  removed  and  a  new  definition 
“Replaceable  light  source”  would  be 
added  in  alphabetical  order  to  read; 

“Replaceable  light  source  means  an 
assembly  of  a  capsule,  base,  and 
terminals  that  is  designed  to  conform  to 


the  requirements  of  paragraph  S7.6  of 
this  standard. 

4.  Paragraph  S5.71  would  be  amended 
by  adding  the  words  “replaceable  light 
source,”  between  the  words  “lamp”  and 
“reflective  device”. 

5.  Paragraph  S7.2(d)  would  be  added 
to  read: 

“(d)  Unless  stated  otherwise,  a 
tolerance  of  -I- /-Vi  degree  is  permitted 
during  photometric  performance  tests 
for  any  headlamp  or  beam  contributor, 
and  the  test  points  10U-90U  shall  be 
measured  from  the  normally  exposed 
surface  of  the  lens  face.” 

6.  Paragraph  S7.3.2(a)(3)  would  be 
removed. 

7.  Paragraph  S7.3.2(e)  would  be  added 
to  read: 

“(e)  The  photometric  performance  of 
Figure  28”. 

8.  Paragraphs  S7.3.3.(c),  S7.3.5(c),  and 
S7.36(c)  would  be  added  to  read: 

“(c)  The  photometric  performance  of 
Figure  27.” 

9.  In  paragraph  S7.3.4,  the  reference  to 
“(d)”  would  be  revised  to  “(e)”. 

10.  In  paragraph  S7.3.8(b)  the  last 
sentence  would  be  removed. 

11.  Paragraph  S7.3.8(g)  would  be 
added  to  read: 

“(g)  The  photometric  performance  of 
Figure  28.” 

12.  Paragraph  S7.3.9(d)  would  be 
added  to  read: 

“(d)  The  photometric  performance  of 
Figure  27.” 

13.  Paragraph  S7.4(a)(l)(iii)  would  be 
revised  to  read:  “(iii)  Figure  28.” 

14.  Paragraph  S7.4(a)(2)(ii)  would  be 
revised  to  read; 

“(ii)  Figure  27.” 

15.  Paragraph  S7.4(d)  would  be 
removed,  and  paragraphs  S7.4  (e),  (f), 

(g),  (h),  and  (i)  redesignated  “(d)”,  “(e)”, 
“(f)”,“(g)”,  and  “(h)”  respectively. 

16.  Paragraph  S7.5  would  be  revised  to 
read; 

“S7.5  Replaceable  Bulb  Headlamp 
System.  Each  replaceable  bulb 
headlamp  system  shall  be  designed  to 
conform  to  the  following  requirements: 

(a)  The  system  shall  provide  only  two 
lower  beams  and  two  upper  beams  and 
shall  incorporate  not  more  than  two 
replaceable  light  sources  in  each 
headlamp. 

(b)  The  photometries  as  specified  in 
paragraphs  (c)  through  (e)  of  this  section 
(depicted  in  Figure  26)  using  any 
replaceable  light  source  of  the  type 
intended  for  use  in  such  system. 

(c)  The  test  requirements  of  sections 
4.1,  4.1.4,  and  performance  requirements 
of  section  5.1.4  of  SAE  J1383  APR85, 
using  the  photometric  requirements 
specified  in  paragraphs  (d)  and  (e)  of 
this  section. 
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(d)  For  a  headlamp  equipped  with 
dual  filament  replaceable  light  sources, 
the  following  requirements  apply: 

(1)  Headlamps  designed  to  conform  to 
the  external  aiming  requirements  of 
S7.7.5.1  shall  have  no  mechanism  that 
allows  adjustment  of  an  individual  light 
source,  or,  if  there  are  two  light  sources, 
independent  adjustment  of  each 
reflector. 

(2)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  two 
lamps,  each  containing  either  one  or  two 
replaceable  light  sources,  shall  be 
provided  as  follows: 

(1)  The  lower  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  outboard  light  source  (or 
upper  one  if  arranged  vertically] 
designed  to  conform  to: 

(7)  The  lower  beam  requirements  of 
Figure  27  if  the  light  sources  in  the 
headlamp  system  are  Typ>e  HBl  or  Type 
HB5,  or  a  combination  thereof:  or 

[2]  The  lower  beam  requirements  of 
Figure  17,  if  the  light  sources  are  Type 
HB2,  or  any  dual  fllament  replaceable 
light  source  other  than  Type  HBl  and 
HB5: 

(B)  By  both  light  sources  in  the 
headlamp,  designed  to  conform  to  the 
lower  beam  requirements  speciHed 
above. 

(ii)  The  upper  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A)  By  the  inboard  light  source  (or  the 
lower  one  if  arranged  vertically) 
designed  to  conform  to: 

(7)  The  upper  beam  requirements  of 
Figure  27,  if  the  light  sources  in  the 
headlamp  system  are  Type  HBl  or  Type 
HB5,  or  a  combination  thereof;  or 

[2)  The  upper  beam  requirements  of 
Figure  17,  if  the  light  sources  are  Type 
HB2;  or  dual  filament  replaceable  light 
sources  other  than  Type  HBl  and  T3rpe 
HB5;  or 

(B)  By  both  light  sources  in  the 
headlamp,  designed  to  conform  to  the 
upper  beam  photometries  specified 
above. 

(J)  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  four 
lamps,  each  containing  a  single 
replaceable  light  source,  shall  be 
provided  as  follows: 

(i)  The  lower  beam  shall  be  provided 
by  the  outboard  lamp  (or  the  upper  one 
if  arranged  vertically],  designed  to 
conform  to: 

(A]  The  lower  beam  requirements  of 
Figure  27,  if  the  light  sources  in  the 
headlamp  system  are  only  Type  HBl  or 
Type  HB5,  or  a  combination  thereof:  or 

(B]  The  lower  beam  requirements  of 
Figure  15,  if  the  light  sources  are  Type 
HB2,  or  dual  filament  replaceable  li^t 
sources  other  than  Type  HBl  and  Type 


HB5.  The  lens  of  each  such  headlamp 
shall  be  marked  with  the  letter  “L”. 

(ii]  The  upper  beam  shall  be  provided 
by  the  inboard  lamp  (or  the  lower  one  if 
arranged  vertically],  designed  to 
conform  to: 

(A]  The  upper  beam  requirements  of 
Figure  27,  if  the  light  sources  in  the 
headlamp  system  are  Type  HBl  or  Type 
HB5,  or  a  combination  thereof;  or 

(B]  The  upper  beam  requirements  of 
Figure  15,  if  the  light  sources  are  Type 
HB2,  or  dual  Hlament  replaceable  light 
sources  other  than  Type  HBl  or  Type 
HB5.  The  lens  of  each  such  headlamp 
shall  be  marked  with  the  letter  “U." 

(e]  The  following  requirements  apply 
to  a  headlamp  system  equipped  with 
any  combination  of  replaceable  light 
sources  except  those  combinations 
specified  in  paragraph  (d]  of  this 
section: 

(1]  Headlamps  designed  to  conform  to 
the  external  aim  requirements  of  S7.7.5.1 
shall  have  no  mechanism  that  allows 
adjustment  of  an  individual  replaceable 
light  source,  or,  if  there  are  two 
replaceable  light  sources,  independent 
adjustment  of  each  reflector, 

(2]  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  two 
lamps,  each  containing  a  combination  of 
two  replaceable  light  sources  (other 
than  those  combinations  specified  in 
paragraph  (d]  of  this  section]  shall  be 
provided  only  as  follows: 

(i]  The  lower  beam  shall  be  provided 
in  one  of  the  following  ways: 

(A]  By  the  outboard  light  source  (or 
the  uppermost  if  arranged  vertically] 
designed  to  conform  to  the  lower  beam 
requirements  of  Figure  17;  or 

(B]  By  both  replaceable  light  sources, 
designed  to  conform  to  the  lower  beam 
requirements  of  Figure  17. 

(ii]  The  upper  beam  shall  be  provided 
in  one  of  the  following  ways; 

(A]  By  the  inboard  light  source  (or  the 
lower  one  if  arranged  vertically] 
designed  to  conform  to  the  upper  beam 
requirements  of  Figure  17;  or 

(B]  By  both  replaceable  light  sources, 
designed  to  conform  to  the  upper  beam 
requirements  of  Figure  17. 

(3]  The  lower  and  upper  beams  of  a 
headlamp  system  consisting  of  four 
lamps,  using  any  combination  of 
replaceable  light  sources  except  those 
combinations  speciHed  in  paragraph  (d] 
of  this  section,  each  lamp  containing 
only  a  single  replaceable  light  source, 
shall  be  provided  only  as  follows: 

(i]  The  lower  beam  shall  be  produced 
by  the  outboard  lamp  (or  upper  one  if 
arranged  vertically],  designed  to 
conform  to  the  lower  beam  requirements 
of  Figure  15.  The  lens  of  each  such 
headlamp  shall  be  permanently  marked 
with  the  letter  “L” 


(ii]  The  upper  beam  shall  be  produced 
by  the  inboard  lamp  (or  lower  one  if 
arranged  vertically],  designed  to 
conform  to  the  upper  beam  requirements 
of  Figure  15.  The  lens  of  each  such 
headlamp  shall  be  marked  with  the 
letter  “U.” 

(f]  Each  lens  reflector  unit 
manufactured  as  replacement  equipment 
shall  be  designed  to  conform  to  the 
requirements  of  paragraphs  (d]  and  (e] 
of  this  section  when  any  replaceable 
light  source  appropriate  for  such  unit  is 
inserted  in  it. 

(g]  The  lens  of  each  replaceable  bulb 
headlamp  shall  bear  permanent  marking 
in  front  of  each  replaceable  light  source 
with  which  it  is  equipped  that  states  the 
HB  Type,  if  the  light  source  is  designed 
to  conform  to  paragraphs  (a]  through  (e] 
of  section  S7.6,  or  the  bulb  marking/ 
designation  provided  in  compliance  with 
section  VIII  of  appendix  A  of  part  564  of 
this  chapter,  if  the  light  source  is 
designed  to  conform  to  paragraph  (g]  of 
section  S7.6.  No  marking  need  be 
provided  if  the  only  replaceable  light 
source  in  the  headlamp  is  Type  HBl. 

(h]  The  system  shall  be  aimable  in 
accordance  with  section  S7.7. 

(i]  Each  headlamp  shall  meet  the 
requirements  of  sections  S7.4(h]  and  (ij, 
except  that  the  sentence  in  paragraph 
(h]  to  verify  sealing  according  to  section 
S8.10  Sealing  does  not  apply. 

17.  Paragraph  S7.6  would  be  revised  to 
read: 

"S7.6  Replaceable  Light  Sources. 
Each  replaceable  light  source  shall  be 
designed  to  conform  to  the  following 
requirements: 

(a]  A  Type  HBl  replaceable  light 
source  shall  be  designed  to  conform  to 
the  dimensions  specified  in  Figure  3  and 
shall  incorporate  a  silicone  O-ring.  Its 
maximum  power  on  the  lower  beam 
shall  be  50  watts,  and  on  the  upper 
beam,  70  watts.  Its  luminous  flux  in 
lumens  shall  be  700  +  /—  15%  on  the 
lower  beam  and  1200  +  /  —  15%  on  the 
upper  beam.  A  general  tolerance  shall 
apply  to  Figure  3  as  follows:  +  /  —  0.004 
in.  (0.10  mm]  to  all  linear  dimensions 
and  +  /  —  degree  00  minutes  to  all 
angular  dimensions  except  for 
referenced  dimensions  and  unless 
otherwise  specified. 

(b]  A  Type  HB2  replaceable  light 

source  shall  be  designed  to  conform  to 
the  dimensions  specified  in  Figure  23.  Its 
maximum  power  on  the  lower  beam 
shall  be  65  watts,  and  on  the  upper 
beam,  72  watts.  Its  luminous  flux  in 
lumens  shall  be  910  /  —  10%  on  the 

lower  beam,  and  1500  +/—  10%  on  the 
upper  beam. 

(c]  A  Type  HB3  replaceable  light 
source  shall  be  designed  to  conform  to 
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the  dimensions  specified  in  Figure  19.  Its 
maximum  power  shall  be  70  watts.  Its 
luminous  flux  in  lumens’shall  be  1700 
+  /-  12%. 

(d)  A  Type  HB4  replaceable  light 
source  shall  be  designed  to  conform  to 
the  dimensions  speciHed  in  Figure  20.  Its 
maximum  power  shall  be  60  watts,  and 
its  luminous  flux  in  lumens  shall  be  1000 
+  /-  15%. 

(e)  A  Type  HB5  replaceable  light 
source  shall  be  designed  to  conform  to 
the  dimensions  specified  in  Figure  24.  Its 
maximum  power  shall  be  60  watts  on 
the  lower  beam,  and  70  watts  on  the 
upper  beam.  Its  luminous  flux  in  lumens 
shall  be  1000  +/—  15%  on  the  lower 
beam,  and  1350  +  /—  15%  on  the  upper 
beam. 

(f)  Each  replaceable  light  source 
designed  to  conform  to  paragraphs  (a) 
through  (e)  of  this  section  and 
manufactured  on  or  after  December  1, 
1989,  shall  be  marked  with  the  symbol 
DOT  and  with  a  name  or  trademark  in 
accordance  with  S7.2.  In  addition,  the 
base  of  each  such  light  source  shall  be 
marked  with  its  HB  Type  designation. 

(g)  Any  other  replaceable  light  source 
shall  be  designed  to  conform  to  the 
dimensions  and  electrical  specifications 
furnished  with  respect  to  it  pursuant  to 
part  564  of  this  chapter. 

(h)  Each  replaceable  light  source 
designed  to  conform  to  paragraph  (g]  of 
this  section,  shall  be  marked  with  the 
bulb  marking  designation  specified  for 
such  light  source  in  compliance  with 
section  VIII  of  appendix  A  of  part  564  of 
this  chapter,  with  the  symbol  DOT,  and 
with  a  name  or  trademark  in  accordance 
with  S7.2. 

(i)  The  filament  of  a  replaceable  light 
source  shall  be  seasoned  before 
measurement  of  maximum  power  and 
luminous  flux.  Such  measurement  shall 
be  made  with  the  direct  current  test 
voltage  regulated  within  one  quarter  of 
one  percent.  The  test  voltage  shall  be 
design  voltage,  12.8v.  The  measurement 
of  luminous  flux  shall  be  in  accordance 
with  the  Illuminating  Engineering 
Society  of  North  America,  LM-45:  lES 
Approved  Method  for  Electrical  and 
Photometric  Measurements  of  General 
Service  Incandescent  Filament  Lamps 
(April  1980),  shall  be  made  with  the 


black  cap  installed  on  Type  HBl,  Type 
HB2,  Type  HB4,  and  Type  HB5,  and  on 
any  other  replaceable  light  source  so 
designed,  and  shall  be  made  with  the 
electrical  conductor  and  light  source 
base  shrouded  with  an  opaque  white 
colored  cover,  except  for  the  portion  * 
normally  located  within  the  interior  of 
the  lamp  housing.  The  measurement  of 
luminous  flux  for  the  Types  HB3  and 
HB4  shall  be  with  the  base  covered  with 
a  white  cover  shown  in  Figures  19-1  and 
20-1.  The  white  covers  are  used  to 
eliminate  the  likelihood  of  incorrect 
lumen  measurement  that  will  occur 
should  the  reflectance  of  the  light  source 
base  and  electrical  connector  be  low. 

(j)  The  capsule,  lead  wires  and/or 
terminals,  and  seal  on  each  Type  HBl, 
Type  HB3,  Type  HB4,  and  Type  HB5 
light  source,  and  on  any  other 
replaceable  light  source  which  uses  a 
seal,  shall  be  installed  in  a  pressure 
chamber  as  shown  in  Figure  25  so  as  to 
provide  an  airtight  seal.  The  diameter  of 
the  aperture  in  Figure  25  on  a 
replaceable  light  source  designed  to 
conform  to  paragraph  (e)  of  this  section 
shall  be  that  Bgure  furnished  for  such 
light  source  in  compliance  with  section 
IV.8  of  appendix  A  of  part  564  of  this 
chapter.  An  airtight  seal  exists  when  no 
air  bubbles  appear  on  the  low  pressure 
(connector]  side  after  the  light  source 
has  been  immersed  in  water  for  one 
minute  while  inserted  in  a  cylindrical 
aperture  speciBed  for  the  light  source, 
and  subjected  to  an  air  pressure  of 
70kPa  (10  P.S.I.G.)  on  the  glass  capsule 
side. 

(k)  After  the  force  deflection  test 
conducted  in  accordance  with  S9,  the 
permanent  deflection  of  the  glass 
envelope  shall  not  exceed  0.005  in.  (0.13 
mm)  in  the  direction  of  the  applied  force. 

18.  Figures  15, 17,  and  26  would  be 
revised  as  indicated  below. 

Figure  15.— Photometric  Test 
Point  Values 


Test  points  (degrees) 

cd  max. 

cd  min. 

Upper  Beam: 

2U-V . 

1,500 

5,000 

40,000 

15,000 

1U-3L  and  3R . 

H-V . 

70,000 

H-3L  and  3R . 

Figure  15.— Photometric  Test 
Point  Values  —  Continued 


Figure  17.— Photometric  Test  Point 
Values 


Test  points  (degrees) 

Cd  max. 

cd  min. 

Upper  Beam: 

2U-V . 

1,500 

1U-3Land3R . 

5,000 

H-V . 

75,000 

40,000 

H-3L  and  3R . 

15,000 

H-6L  and  6R . 

5,000 

H-9L  and  9R . 

H-12L  and  12R . 

3,000 

1,500 

1-V4D-V . 

5,000 

1-'/4D-9L  and  9R . 

2,000 

2-ViD-V . 

2,500 

2-ViD-12Land  12R . 

1,000 

4D-V . 

Lower  Beam: 

10U-90U  . 

12,000 

125 

{8L  to  8R.  H  to  4U . 

64} 

{4L  to  4R,  H  to  2U . 

135} 

1U-1-i4L  to  L . 

700 

V4U-1-V4L  to  L . 

1,000 

%D-1-%L  to  L . 

3,000 

l-ViiU-IR  to  R . 

1,400 

[1-%U-1R  to  5R] . 

[450] 

ViU-IR  to  3R . 

2,700 

[1,000] 

V4D-1-'/4a . 

20,000 

10,000 

1D-6L . 

1,000 

1-%D-2R . 

15,000 

1-V4D-9L  and  9R . 

2D-1SL  and  15R . 

1,000 

850 

4D-4R . 

12,500 

Figure  26.— Table  of  Photometric  Requirements  for  1.  Four  Headlamp  Systems  (4);  2.  Two  Headlamp  Systems  (2) 
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Figure  26.— Table  of  Photometric  Requirements  for  1.  Four  Headlamp  Systems  (4);  2.  Two  Headlamp  Systems  (2)— 


Continued 


19.  Figures  27  and  28  would  be  added 
as  indicated  below. 


Figure  27.— Photometric  Test  Point  Values 


Upper  Beam 

Lower  Beam 

Test  points  (degrees) 

cd.  max. 

Cd.  min. 

Test  points  (degrees) 

cd.  max. 

cd.  min. 

2U-V . . . 

1,000 

2,000 

20,000 

10,000 

3,250 

1,500 

750 

5,000 

1.500 

2.500 
750 

lou-aou . . 

125 

1U-3Land3R . 

{64} 

{135} 

700 

1,000 

2,500 

1,400 

H-V . 

75.000 

H-3L  and  3R . . . . 

[450J 

[1000] 

8,000 

750 

15,000 

750 

700 

H-6Land6R 

H-9L  and  9R 

H-12L  and  12R 

2,700 

20,000 

1-1/2D-V . . . 

1-1/2D-9Land  9R . 

■jjjjjjBjjjH 

2-1/2D-V . 

12,500 

2-1/2D-12L  artd  12R. . . . . 

40-V .  . . . . . 

5,000 

BBjjH 

Figure  28. — Photometric  Test  Point  Values 


Upper  Beam 

Lowar  Beam 

Headlamp  type 

1A1,  ICl,  1G1 

2A1,  2C1,  2G1 

Headlamp  type 

2A1,  2C1,  2Q1 

Test  points  (degrees) 

Cd.  max. 

Cd.  min. 

cd.  max 

cd.  mia 

Test  points  (degrees) 

cd.  max. 

cd.  min 

2U-V . . . 

750 

750 

lOti-flOd  . 

■jHI 

imminpiii 

BBjH 

{135} 

1U-3L  and  3R . 

3,000 

2000 

700 

H-V . . . 

60,000 

leiooo 

15.000 

7’000 

1/2U-1-1/2L  to  L . 

1,000 

1/2D-1-1/2LtoL _ _ _ _ 

2,500 

1-1/2U-1R  to  R . 

H-3L  and  3R . 

12,000 

3,000 

[1-1/2U-1R  to  5R] . . 

[450] 

H-6Land6R. 

3,000 

2,000 

i/2Li-in  to  aR . 

2,700 

[1,000] 

H-9L  and  9R. 

2^000 

1,000 

20,000 

8,000 

H-12L  and  12R 

750 

750 

750 

15,000 

1-1/2D-V . 

3,000 

2,000 

750 

1-1/2D-9L  and  9R 

1,250 

750 

jjjjjjjjBB 

700 

2-1/20-V . 

1,500 

1,000 

12,500 

2-1/2D-12L  and  12R 

600 

400 

4D-V . 

5,000 

2.500 

20.  A  new  part  564  would  be  added  to  PART  564— REPLACEABLE  LIGHT  ^ 

read  as  follows:  SOURCE  INFORMATION  5®^-^  Definitions. 

564.5  Reporting  requirements. 

Sec. 

564.1  Scope 

564.2  Purpose. 

564.3  Applicability. 
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Appendix  A — Information  to  be 
Submitted  for  Replaceable  Light  Sources 

Authority:  15  U.S.C.  1392. 1401, 1403, 1407; 
delegation  of  authority  at  49  CFR  1.50. 

§  564.1  Scope. 

This  part  requires  manufacturers  of 
original  equipment  replaceable  light 
sources  used  in  motor  vehicle 
headlighting  systems  to  submit 
dimensional,  electrical  specification, 
and  marking/designation  information  as 
specined  in  this  part. 

§  564.2  Purpose. 

The  purpose  of  this  part  is  to  ensure 
the  availability  to  replacement  light 
source  manufacturers  of  the 
manufacturing  speciHcations  of  original 
equipment  light  sources  and  thus  ensure 
also  that  replacement  light  sources  are 
interchangeable  with  original  equipment 
light  sources  and  provide  equivalent 
performance,  and  that  redesigned  or 
newly  developed  light  sources  are 
designated  as  distinct  and  different  and 
noninterchangeable  with  previously 
existing  light  sources. 

§  564.3  Applicability. 

This  part  applies  to  manufacturers  of 
replaceable  light  sources  that  are  used 
as  original  equipment  in  motor  vehicle 
headlighting  systems. 

§564.4  Definitions. 

All  terms  defined  in  the  Act  and  the 
regulations  and  standards  issued  under 
its  authority  are  used  as  deHned  therein. 

§  564.5  Reporting  requirements. 

(a)  Each  manufacturer  of  a 
replaceable  light  source  used  as  original 
equipment  in  a  headlighting  system  on  a 
motor  vehicle,  other  than  a  replaceable 
light  source  meeting  the  requirements  of 
paragraphs  (a)  through  (e)  of  section 
S7.6  of  $  571.108  of  the  chapter  shall 
furnish  the  information  speciHed  in 
appendix  A  of  this  part  to: 

Administrator,  National  Highway 
TrafHc  Safety  Administration,  400 
Seventh  Street  SW.,  Washington,  DC 
20590.  Attn:  Replaceable  Light  Source 
Docket. 

(b)  The  manufacturer  shall  submit  the 
information  speciHed  in  appendix  A  of 
this  part  not  later  than  60  days  before  it 
intends  to  begin  the  manufacture  of  the 
replaceable  light  source  to  which  the 
information  applies.  Each  submission 
shall  consist  of  one  original  set  of 
information  and  10  legible  reproduced 
copies,  all  of  by  11-inch  paper. 

(c)  The  Administrator  shall  promptly 
review  each  submission,  and  inform  the 
manufacturer  not  later  than  30  days 
after  its  receipt  whether  the  submission 
has  been  accepted.  The  Administrator 


shall  not  accept  any  submission  that 
does  not  contain  all  the  information 
specified  in  appendix  A  of  this  part,  or  if 
the  information  indicates  that  it  is 
interchangeable  with  any  light  source 
for  which  information  has  been  filed,  or 
with  any  standard  replaceable  light 
source  specibed  in  §  571.108  of  this 
chapter. 

(d)  Information  submitted  under  this 
section  is  made  available  for  public 
inspection  not  later  than  the  date  on 
which  a  vehicle  equipped  with  a  new  or 
revised  replaceable  light  source  is 
offered  for  sale. 

Appendix  A — Information  to  be  Submitted 
for  Replaceable  Light  Sources 

I.  Filament  Position  Dimensions  and 
Tolerance  using  either  Direct  Filament 
Dimensions  or  the  Three  Dimensional 
Filament  Tolerance  Box  A.  Lower  beam 
niament  dimensions  or  filament  tolerance 
box  dimensions  and  relation  of  these  to  the 
bulb  base  reference  plane  and  centerline 

1.  Axial  location  of  the  filament  centerline 
or  the  filament  tolerance  box  relative  to  the 
bulb  base  reference  plane 

2.  Vertical  location  of  the  Filament 
centerline  or  the  filament  tolerance  box 
relative  to  the  bulb  base  centerline 

3.  Transverse  location  of  the  Filament 
centerline  or  the  Filament  tolerance  box 
relative  to  the  bulb  base  centerline 

4.  Filament  tolerance  box  dimensions,  if 
used 

B.  Upper  beam  filament  dimensions  or  the 
filament  tolerance  box  dimensions,  and 
relation  of  these  to  the  bulb  base  reference 
plane  and  centerline 

1.  Axial  location  of  the  filament  centerline 
or  the  niament  tolerance  box  relative  to  the 
bulb  base  reference  plane 

2.  Vertical  location  of  the  Filament 
centerline  or  the  filament  tolerance  box 
relative  to  the  bulb  base  centerline 

3.  Transverse  location  of  the  filament 
centerline  or  the  filament  tolerance  box 
relative  to  the  bulb  base  centerline 

4.  Filament  tolerance  box  dimensions,  if 
used 

C.  If  the  replaceable  light  source  has  both  a 
lower  beam  and  an  upper  beam  filament,  the 
dimensional  relationship  between  the  two 
filament  centerlines  or  the  filament  tolerance 
boxes  may  be  provided  instead  of  referencing 
the  upper  beam  filament  centerline  or 
filament  tolerance  box  to  the  bulb  base 
centerline  or  reference  plane 

II.  Dimensions  Pertaining  to  Filament  Capsule 
and  Capsule  Supports 

A.  Maximum  length  from  bulb  base 
reference  plane  to  tip  of  filament  capsule 

B.  Maximum  radial  distance  from  bulb 
base  centerline  to  periphery  of  filament 
capsule  and/or  supports 

C.  Location  of  black  cap  relative  to  low 
beam  Filament  centerline,  filament  tolerance 
box  or  other  to-be-specified  reference 

D.  Size,  length,  shape,  or  other  pertinent 
features  and  dimensions  for  providing 
undistorted  walls  for  the  Filament  capsule 


III.  Bulb  Base  Interchangeability  Dimensions 
and'Tolerance 

A.  Angular  locations,  diameters,  key/ 
key  way  sizes,  and' any  other 
interchangeability  dimensions  for  indexing 
the  bulb  base  in  the  bulb  holder 

B.  Diameter,  width,  depth,  and  surface 
finish  of  seal  groove,  surface,  or  other 
pertinent  sealing  features 

C.  Diameter  of  the  bulb  base  at  the 
interface  of  the  base  and  its  perpendicular 
reference  surface 

D.  Dimensions  of  features  related  to- 
retention  of  the  bulb  base  in  the  bulb  holder 
such  as  tabs,  keys,  keyways,  surfaces,  etc. 

IV.  Bulb  Holder  Interchangeability 
Dimensions  and  Tolerance 

A.  Mating  angular  locations,  diameters, 
key/keyway  sizes,  and  any  other 
interchangeability  dimensions  for  indexing 
the  bulb  base  in  the  bulb  holder 

B.  Mating  diameter,  width,  depth,  and 
surface  finish  of  seal  groove,  surface,  or  other 
pertinent  sealing  features 

C  Mating  diameter  of  the  bulb  holder  at 
the  interface  of  the  bulb  base  aperture  and  its 
perpendicular  reference  surface 

D.  Mating  dimensions  of  features  related  to 
retention  of  the  bulb  base  in  the  bulb  holder 
such  as  tabs,  keys,  keyways,  surfaces,  and 
etc. 

V.  Wiring  Harness  Connector  to  Bulb  Base 
Interchangeability  Dimensions  and 
Tolerances 

A.  Maximum  depth  of  harness  connector 
insertion  into  bulb  base 

B.  Location  of  electrical  pins  in  bulb  base 

C.  Dimensions  of  electrical  pins  in  bulb 
base — length,  diameter,  width,  thickness  and 
etc. 

D.  Fit  of  harness  connector  into  bulb  base 
providing  all  necessary  dimensions,  key/ 
keyway  controls,  and  dimensions,  tapers  and 
etc. 

F.  Dimensions  and  location  of  locking 
features  for  wiring  harness  connector  to  bulb 
base 

G.  Identification  of  upper  beam,  lower 
beam,  and  common  terminals 

VI.  Seal  Specifications  (if  replaceable  light 
source  is  intended  to  be  of  a  sealed  base 
design) 

A.  Type 

B.  Material 

C.  Dimensions 

VII.  Electrical  Specifications  For  Each 
Filament  at  12.8  volts 

A.  Maximum  power  (in  watts) 

B.  Luminous  Flux  with  tolerance  (in 
lumens)  with  black  cap  if  so  equipped, 
measured  in  accordance  with  the  document: 
Illuminating  Engineering  Society  of  North 
American,  LM-45:  lES  Approved  Method  for 
Electrical  and  Photometric  Measurements  of 
Genera!  Service  Incandescent  Filament 
Lamps  (April  1980) 
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VIII.  Bulb  Markings/Designation — ANSI 
number,  ECE  identifier.  Manufacturer's  part 
number,  individually  or  in  any  combination 

IX.  All  Other  Dimensions  or  Performance 
Specifications  Necessary  for 
Interchangeability  Purposes  Not  Listed 
Above 

Issued  on:  October  9. 1991. 

Stanley  R.  Scheiner, 

Acting  Associate  Administrator  for 
Rulemaking. 

(FR  Doc.  91-24839  Filed  10-17-91: 8:45  am) 
BILUNG  CODE  4910-S9-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committee  on  Rulemaking; 
Cancellation  of  Public  Meeting 

The  October  21, 1991  meeting,  1:30-3 
p.m.,  of  the  Committee  on  Rulemaking  of 
the  Administrative  Conference,  notice  of 
which  appeared  in  the  Federal  Register, 
Thurs.,  9/19/91,  Vol.  56,  No.  182,  page 
47446,  is  now  cancelled. 

Dated:  October  10. 1991. 

Jeffrey  S.  Lubbers, 

Research  Director. 

(FR  Doc.  91-25116  Filed  10-17-^:  8:45  am) 
aiLUNO  CODE  S710-01-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Alaska  Region;  Legal  Notice  of 
Appealable  Decisions 

agency:  USDA,  Forest  Service. 

ACTION:  Notice. 

summary:  In  accordance  with  36  CFR 
part  217,  Deciding  Officers  in  the  Alaska 
Region  will  publish  notice  of  decisions 
subject  to  administrative  appeal  in  the 
legal  notice  section  of  the  newspapers 
referenced  in  the  Supplementary 
Information  Section  of  this  notice.  As 
provided  in  36  CFR  217.5,  such  notice 
shall  constitute  legal  evidence  that  the 
agency  has  given  timely  and 
constructive  Notice  of  Decisions  that  are 
subject  to  Administrative  Appeal. 
Newspaper  publication  of  Notices  of 
Decisions  is  in  addition  to  direct  notice 
to  those  who  have  requested  notice  in 
writing  and  to  those  known  to  be 
interested  in  or  affected  by  a  speciflc 
decision. 

DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  Notices  of 
Decision  subject  to  Appeal  under  36 
CFR  part  217  shall  be  effective  on 
October  31. 1991. 


FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Sheehy,  Regional  Appeals 
Coordinator,  Alaska  Region,  USDA. 
Forest  Service,  PP&B,  P.O.  Box  21628, 
Juneau,  Alaska  99802,  Area  Code  907- 
58&-6887. 

SUPPLEMENTARY  INFORMATION:  Deciding 
OfHcers  in  the  Alaska  Region  will  give 
legal  Notice  of  Decisions  subject  to 
appeal  under  36  CFR  part  217  as  set 
forth  in  the  Federal  Register,  Vol.  56,  No. 
80,  page  19080,  April  25, 1991. 

Dated:  October  8, 1991. 

Michael  A.  Barton, 

Regional  Forester 

(FR  Doa  91-25117  Filed  10-17-91:  8:45  am] 
BILLINO  CODE 


Rocky  Mountain  Region:  Colorado, 
Kansas,  Nebraska,  South  Dakota, 
Eastern  Wyoming;  Legal  Notice  of 
Appealable  Decisions 

agency:  Forest  Service,  USDA. 
action:  Notice. 

summary:  Deciding  Officers  in  the 
Rocky  Mountain  Region  will  publish 
notice  of  decisions  subject  to 
administrative  appeal  under  36  CFR  part 
217  in  the  legal  notice  section  of  the 
newspapers  listed  in  the 
SUPPLEMENTARY  INFORMATION 
section  of  this  notice.  As  provided  in  36 
CFR  217.5,  such  notice  shall  constitute 
legal  evidence  that  the  agency  has  given 
timely  and  constructive  notice  of 
decisions  that  are  subject  to 
administrative  appeal.  Newspaper 
publication  of  notices  of  decisions  is  in 
addition  to  direct  notice  to  those  who 
have  requested  notice  in  writing  and  to 
those  known  to  be  interested  in  or 
affected  by  a  speciHc  decision. 

DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notices  of 
decisions  subject  to  appeal  under  36 
CFR  part  217  shall  begin  April  5, 1990. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  P.  Halligan,  Regional  Appeals  and 
Litigation  Coordinator,  Rocky  Mountain 
Region.  11177  W.  8th  Ave.,  Box  25127, 
Lakewood,  Colorado  80225,  Area  Code 
303-238-9430. 

SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Rocky  Mountain  Region 
will  give  legal  notice  of  decisions 
subject  to  appeal  under  36  CFR  part  217 
in  the  following  newspapers  which  are 
listed  by  Forest  Service  unit.  Where 


more  than  one  newspaper  is  listed  for 
any  unit,  the  Hrst  newspaper  listed  is  the 
primary  newspaper  which  shall  be  used 
to  constitute  legal  evidence  that  the 
agency  has  given  timely  and 
constructive  notice  of  decisions  that  are 
subject  to  administrative  appeal.  As 
provided  in  36  CFR  217.5(d),  the 
timeframe  for  appeal  shall  be  based  on 
the  date  of  publication  of  a  notice  of 
decision  in  the  primary  newspaper. 

Decisions  by  the  Regional  Forester 

The  Denver  Post,  published  daily  in 
Denver,  Denver  County,  Colorado,  for 
decisions  affecting  National  Forest 
System  lands  in  the  States  of  Colorado. 
Nebraska,  Kansas,  and  eastern 
Wyoming  and  for  any  decision  of 
Region-wide  impact.  In  addition,  notice 
of  decisions  made  by  the  Regional 
Forester  will  also  be  published  in  the 
Rocky  Mountain  News,  published  daily 
in  Denver,  Denver  County,  Colorado. 
Notice  of  decisions  affecting  National 
Forest  System  lands  in  the  State  of 
South  Dakota  will  also  be  published  in 
The  Rapid  City  Journal,  published  daily 
in  Rapid  City,  Pennington  County,  South 
Dakota.  For  those  decisions  affecting  a 
particular  imit,  the  newspaper  specific 
to  that  unit  will  be  used. 

Arapaho  and  Roosevelt  National 
Forests,  Colorado 

Forest  Supervisor  Decisions 

The  Denver  Post,  published  daily  in 
Denver,  Denver  County,  Colorado. 

District  Ranger  Decisions 

Redfeather  and  Estes-Poudre  Districts: 
Coloradoan,  published  daily  in  Fort 
Collins,  Larimer  County,  Colorado. 
Pawnee  District:  Greeley  Tribune, 
published  daily  in  Greeley,  Weld 
County,  Colorado. 

Boulder  District:  Boulder  Daily  Camera, 
published  daily  in  Boulder,  Boulder 
County,  Colorado. 

Clear  Creek  District:  Clear  Creek 
Courant,  published  weekly  in  Idaho 
Springs,  Clear  Creek  County, 

Colorado. 

Sulphur  District:  Sulphur  Sky  High 
News,  published  weekly  in  Granby. 
Grand  County,  Colorado. 
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Grand  Mesa,  Uncompahgre  and 

Gunnison  National  Forests.  Colorado 

Forest  Supervisor  Decisions 

Grand  Junction  Daily  Sentinel, 
published  daily  in  Grand  Junction, 
Mesa  County,  Colorado. 

District  Ranger  Decisions 

Collbran  and  Grand  Junction  Districts: 
Grand  Junction  Daily  Sentinel, 
published  daily  in  Grand  Junction, 
Mesa  County,  Colorado. 

Paonia  District:  Delta  County 
Independent,  published  weekly  in 
Delta,  Delta  County,  Colorado. 

Cebolla  and  Taylor  River  Districts: 
Gunnison  Country  Times,  published 
weekly  in  Gunnison,  Gunnison 
County,  Colorado. 

Norwood  District:  Telluride  Times- 
Joumal,  published  weekly  in 
Telluride,  San  Miguel  County, 
Colorado. 

Ouray  District  Montrose  Daily  Press, 
published  daily  in  Montrose, 
Montrose  County,  Colorado. 

Pike  and  San  Isabel  National  Forests 

Forest  Supervisor  Decisions 

Pueblo  Chieftain,  published  daily  in 
Pueblo,  Pueblo  County,  Colorado. 

District  Ranger  Decisions 

San  Carlos  District:  Pueblo  Chieftain, 
published  daily  in  Pueblo,  Pueblo 
County,  Colorado. 

Comanche  District:  Plainsman  Herald, 
published  weekly  in  SpringHeld,  Baca 
Coimty,  Colorado.  In  addition,  notice 
of  decisions  made  by  the  District 
Ranger  will  also  be  published  in  the 
La  Junta  Tribune  Democrat  published 
daily  in  La  Junta,  Otero  County, 
Colorado,  and  in  the  Ark  Valley 
Journal,  published  weekly  in  La  Junta, 
Otero  County,  Colorado. 

Cimarron  District:  Tri-State  News, 
published  weekly  in  Elkhart,  Morton 
County,  Kansas. 

South  Platte  District:  Daily  News  Press, 
published  daily  in  Castle  Rock, 
Douglas  County,  Colorado.  In 
addition,  notice  of  decisions  made  by 
the  District  Ranger  will  also  be 
published  in  the  High  Timber  Times, 
published  weekly  in  Conifer,  Jefferson 
County,  Colorado,  and  in  the  Fairplay 
Flume,  published  weekly  in  Fairplay, 
Paric  County,  Colorado. 

Leadville  District:  Herald  Democrat, 
published  weekly  in  Leadville,  Lake 
County,  Colorado. 

Salida  District:  The  Mountain  Mail, 
published  daily  in  Salida,  Chaffee 
County,  Colorado. 

South  Park  District:  Fairplay  Flume, 
published  weekly  in  Fairplay,  Park 
County,  Colorado. 


Pikes  Peak  District:  Gazette  Telegraph, 
published  daily  in  Colorado  Springs, 
El  Paso  County,  Colorado. 

Rio  Grande  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

Valley  Courier,  published  daily  in 
Alamosa,  Alamosa  County,  Colorado. 

District  Ranger  Decisions 

Valley  Courier,  published  daily  in 
Alamosa,  Alamosa  Coimty,  Colorado. 

Routt  National  Forest.  Colorado 

Forest  Supervisor  Decisions 

Steamboat  Pilot,  published  weekly  in 
Steamboat  Springs,  Routt  County, 
Colorado.  In  addition,  for  decisions 
affecting  an  individual  district(s),  the 
local  districtjsj  newspaper  will  also 
be  used. 

District  Ranger  Decision 

Bears  Ears  District:  Northwest  Colorado 
Daily  Press,  published  daily  in  Craig, 
Moffat  County,  Colorado.  In  addition, 
notice  of  decisions  by  the  District 
Ranger  will  also  be  published  in  the 
Hayden  Valley  Press,  published 
weekly  in  Hayden,  Routt  County, 
Colorado,  and  in  the  Steamboat  Pilot, 
published  weekly  in  Steamboat 
Springs,  Routt  County,  Colorado. 

Yampa  and  Hahns  Peak  Districts: 
Steamboat  Pilot,  published  weekly  in 
Steamboat  Springs,  Routt  County, 
Colorado. 

Middle  Park  District:  Middle  Park  * 
Times,  published  weekly  in 
Kremmling,  Grand  County,  Colorado. 

North  Park  District:  Jackson  County 
Star,  published  weekly  in  Walden, 
Jackson  County.  Colorado. 

San  Juan  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

Durango  Herald,  published  daily  in 
Durango,  La  Plata  County,  Colorado. 

District  Ranger  Decisions 

Durango  Herald,  published  daily  in 
Durango,  La  Plata  County,  Colorado. 

White  River  National  Forest,  Colorado 

Forest  Supervisor  Decisions 

The  Glenwood  Post,  published  Monday 
through  Friday  in  Glenwood  Springs, 
Garfield  County,  Colorado. 

District  Ranger  Decisions 

Aspen  District:  Aspen  Times,  published 
weekly  in  Aspen,  Pitkin  County, 
Colorado. 

Blanco  District:  Meeker  Herald, 
published  weekly  in  Meeker,  Rio 
Blanco  County,  Colorado. 

Dillon  District:  Summit  Sentinel, 
published  twice  weekly  in  Frisco. 
Summit  County,  Colorado. 


Eagle  District:  Eagle  VaHey  Enterprise, 
published  weekly  in  Eagle,  Eagle 
County,  Colorado. 

Holy  Cross  District:  Vail  Trail,  published 
weekly  in  Mintum,  Eagle  County, 
Colorado. 

Rifle  District:  Rifle  Telegram,  published 
weekly  in  Rifle,  Garfield  County, 
Colorado. 

Sophs  District:  Valley  Journal,  published 
weekly  in  Carbondale,  Garfield 
County.  Colorado. 

Nebraska  National  Forest,  Nebraska 

Forest  Supervisor  Decisions 

The  Rapid  City  Journal,  published  daily 
in  Rapid  City,  Pennington  County. 
South  Dakota  for  decisions  affecting 
National  Forest  System  lands  in  the 
State  of  South  Dakota. 

The  Omaha  World  Herald,  published 
daily  in  Omaha,  Douglas  County, 
Nebraska  for  decisions  affecting 
National  Forest  System  lands  in  the 
State  of  Nebraska. 

District  Ranger  Decisions 

Bessey  District:  The  North  Platte 
Telegraph,  published  daily  in  North 
Platte,  Lincoln  County,  Nebraska. 

Samuel  R.  McKelvie  National  Forest: 

The  Valentine  Newspaper,  published 
weekly  in  Valentine.  Cherry  County. 
Nebraska. 

Fall  River  and  Wall  Districts:  The  Rapid 
City  Journal,  published  daily  in  Rapid 
City,  Pennington  County,  South 
Dakota. 

Pine  Ridge  District:  The  Chadron 
Record,  published  weekly  in  Chadron, 
Dawes  County,  Nebraska. 

Black  Hills  National  Forest,  South 

Dakota  and  eastern  Wyoming 

Forest  Supervisor  Decisions 

The  Rapid  City  Journal,  published  daily 
in  Rapid  City,  Pennington  County, 
South  Dakota. 

District  Ranger  Decisions 

The  Rapid  City  Journal,  published  daily 
in  Rapid  City,  Pennington  County, 
South  Dakota. 

Bighorn  National  Forest,  Wyoming 

Forest  Supervisor  Decisions 

Sheridan  Press,  published  daily  in 
Sheridan,  Sheridan  County,  Wyoming. 
In  addition,  for  decisions  affecting  an 
individual  district(s),  the  local 
district(s)  newspaper  will  be  used  (see 
listing  below). 

District  Ranger  Decisions 

Tongue  District:  Sheridan  Press, 
published  daily  in  Sheridan,  Sheridan 
County,  Wyoming. 
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Buffalo  District:  Buffalo  Bulletin, 
published  weekly  in  Buffalo,  Johnson 
County,  Wyoming. 

Medicine  Wheel  District:  Lovell 
Chronicle,  published  weekly  in  in 
Lovell,  Big  Horn  County,  Wyoming. 
Tensleep  District:  Northern  Wyoming 
Daily  News,  published  daily  in 
W’orland,  Washakie  County, 
Wyoming. 

Peintrock  District:  Greybull  Standard, 
published  weekly  in  Greybull,  Big 
Horn  County,  Wyoming. 

Medicine  Bow  National  Forest, 
Wyoming 

Forest  Supervisor  Decisions 

Laramie  Daily  Boomerang,  published 
daily  in  Laramie,  Albany  County, 
Wyoming. 

District  Ranger  Decisions 

Laramie  District:  Laramie  Daily 
Boomerang,  published  daily  in 
Laramie,  Albany  County,  Wyoming. 
Douglas  District:  Casper  Star-Tribune, 
published  daily  in  Casper,  Natrona 
County,  Wyoming. 

Brush  Creek  and  Hayden  Districts: 
Rawlins  Daily  Times,  published  daily 
in  Rawlins,  Carbon  County,  Wyoming. 

Shoshone  National  Forest,  Wyoming 
Forest  Supervisor  Decisions 

Cody  Enterprise,  published  twice 
weekly  in  Cody,  Park  County, 
Wyoming. 

District  Ranger  Decisions 

Clarks  Fork  District:  Powell  Tribune, 
published  twice  weekly  in  Powell, 

Park  County,  Wyoming. 

Wapiti  and  Greybull  Districts:  Cody 
Enterprise,  published  twice  weekly  in 
Cody,  Park  County,  Wyoming. 

Wind  River  District:  The  Dubois 
Frontier,  published  weekly  in  Dubois, 
Teton  County,  Wyoming. 

Lander  District:  Wyoming  State  Journal, 
published  twice  weekly  in  Lander, 
Fremont  County,  Wyoming. 

Dated:  October  11. 1991. 

Gary  E.  Cargill, 

Regional  Forester. 

[FR  Doc.  91-25118  Filed  10-17-91;  8:45  am] 
BILUNG  CODE  3410-1 1-M 

Coyote  Hollow  Timber  Sale  Project, 
Dixie  National  Forest,  Garfield  County, 
UT 

agency:  Forest  Service,  USDA. 
action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 


statement  (EIS)  on  a  proposal  to  harvest 
timber  in  the  Coyote  Hollow  area  of  the 
Escalante  Ranger  District,  Dixie 
National  Forest.  The  area  is 
approximately  18  miles  northwest  of 
Escalante,  Utah. 

DATES:  The  Forest  Service  has  received 
public  comments  concerning  this  project 
on  the  following  occasions:  May  13, 1991 
(scoping  letter)  and  August  28, 1991 
(public  meeting/Held  trip).  All  comments 
received  from  previous  scoping  efforts 
will  be  incorporated  into  the  analysis 
process.  Additional  written  comments  to 
be  considered  in  the  Draft  EIS  (DEIS) 
should  be  submitted  on  or  before 
November  18, 1991. 

ADDRESSES:  Submit  written  comments 
to:  District  Ranger,  Escalante  Ranger 
District,  Dixie  National  Forest,  P.O.  Box 
246,  Escalante,  UT  84726. 

FOR  ADDITIONAL  INFORMATION: 

Direct  questions  about  the  proposed 
action  and  EIS  to  David  Keefe, 
Interdisciplinary  Team  Leader, 

Escalante  Ranger  District,  P.O.  Box  246, 
Escalante,  UT  84726,  phone  (801)826- 
4221. 

SUPPLEMENTARY  INFORMATION*.  The 

proposed  project  area  encompasses 
approximately  3,888  acres  on  National 
Forest  System  Lands.  The  area  is 
characterized  by  stands  of  aspen, 
Englemann  spruce  and  subalpine  fir 
bordering  Coyote  Hollow. 

Most  of  the  area  was  logged  in  the 
mid  1960’8.  Present  use  of  the  area 
includes  permitted  cattle,  fuelwood  and 
Christmas  tree  gathering,  hunting,  off 
road  vehicle  traveling,  and 
snowmobiling.  The  analysis  area 
includes  land  designation  under  the 
Dixie  National  Forest  Land  and 
Resource  Management  Plan  as;  Roaded 
Natural  Recreation  (2B);  Wildlife 
Habitat  MIS  Species  (4B);  and  Wood 
Production  and  Utilization  (7A). 

The  proposed  action  is  to  harvest 
stands  of  aspen  and  Englemann  spruce/ 
subalpine  Hr  using  both  even  and 
uneven  aged  management  practices.  The 
objectives  are  to  increase  size  class 
diversity,  growth  and  yield,  forest 
health,  and  stand  and  species  diversity. 

Preliminary  issues  that  have  been 
identiHed  through  scoping  to  date 
include  project  effects  on:  Visual  quality 
in  the  travel  corridor,  threatened  and 
endangered  species,  economic  efficiency 
of  the  sale,  impacts  to  the  local 
economy,  old  growth,  bit  game  forage/ 
cover  ratios,  MIS  habitat,  wildlife 
impacts  from  increased  road  access, 
forest  health,  growth  and  yield,  size 
class  diversity,  maintenance  of  aspen 
stands,  and  regeneration  of  spruce. 

A  reasonable  range  of  alternatives 
will  be  considered.  One  of  these  will 


include  the  "no  action"  alternative  in 
which  the  proposed  action  will  not  be 
implemented,  but  current  management 
activities  would  continue  (recreation, 
cattle  grazing,  fuelwood  gathering,  etc.). 

The  EIS  plan  will  tier  to  the  Dixie 
National  Forest  Land  Resource 
Management  Plan  (DNF-LRMP)  FEIS 
(1986)  which  has  specified  Forest  Plan 
goals,  objectives,  desired  future 
condition,  management  area  direction, 
and  standards  and  guidelines  for  this 
area. 

As  lead  agency,  the  Forest  Service 
will  analyze  and  document  direct, 
indirect,  and  cumulative  environmental 
effects  of  a  range  of  alternatives.  Each 
alternative  will  include  mitigation 
measures  and  monitoring  requirements. 

Hugh  C.  Thompson,  Forest  Supervisor, 
Dixie  National  Forest  is  the  responsible 
official. 

The  comment  period  on  the  drart  EIS 
will  be  45  days  from  the  date  the  EPA’s 
notice  of  availability  appears  in  the 
Federal  Register.  It  is  very  important 
that  those  interested  in  the  proposed 
action  participate  at  that  time.  To  be 
most  helpful,  comments  on  the  DEIS 
should  be  as  specific  as  possible  and 
may  discuss  the  adequacy  of  the 
statement  or  the  merits  of  the 
alternatives  discussed  (see  CEQ 
Regulations  for  implementing  the 
procedural  provisions  of  NEPA  at  40 
CFR  1503.3). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of 
DEIS’s  must  structure  their  participation 
in  the  environmental  review  of  the 
proposal  so  that  it  is  meaningful  and 
alerts  an  agency  to  the  reviewers’ 
position  and  contentions.  Vermont 
Yankee  Nuclear  Power  Corp.  v.  NRDC, 
435  U.S.  519,  553  (1978).  Environmental 
objections  that  could  have  been  raised 
at  the  draft  stage  may  be  waived  if  not 
raised  until  after  completion  of  the  FEIS. 
City  ofAngoon  v.  Model,  490  F.  Supp. 
1334. 1338  (E.D.  Wis.  1980).  This  is  to 
ensure  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  the  time  it  can 
meaningfully  consider  them  and  respond 
to  them  in  the  final  EIS. 

The  DEIS  is  expected  to  be  available 
for  review  by  November  1991.  The 
Record  of  Decision  and  FEIS  is  expected 
to  be  available  by  March  1992. 

Dated:  October  10, 1991. 

Hugh  C.  Thompson, 

Forest  Supervisor,  Dixie  National  Fares  t. 

(FR  Doc.  91-25063  Filed  10-17-91;  8:45  am] 
BILLING  CODE  3410-1 1-M 


52254 


Federal  Register  /  Vol.  56.  No.  202  /  Friday.  October  18.  1991  /  Notices 


DEPAFTTMENT  OF  COMMERCE 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

DOC  has  submitted  to  OMB  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  National  Institute  of  Standards 
and  Technology. 

Title:  Manufacturing  Technology 
Centers. 

Form  Number:  N/A. 

Type  of  Request  Reinstatement  of 
previously  approved  collection. 
Burden:  20  respondents;  BOO  reporting 
hours:  average  response  time  is  40 
hours. 

Needs  and  Uses:  In  accordance  with  the 
provisions  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988, 15  U.S.C. 
Z78k,  the  National  Institute  of 
Standards  and  Technology  seeks  to 
announce  the  availability  of  funds, 
announce  a  public  briefing  for 
potential  applicants,  and  request 
proposals  for  up  to  three  new 
Manufacturing  Technology  Centers. 
The  purpose  of  the  information 
collection  is  to  secure  sufficient 
information  from  proposers  to  make  it 
possible  for  the  National  Institute  of 
Standards  £uid  Technology  to 
determine  applicant  eligibility  and 
select  awardees. 

Affected  Public:  Non-profit  institutions. 
Frequency:  One-time  response. 
Respondent’s  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
202-395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  DOC  Clearance 
Officer,  Edward  Michals,  (202)  377-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maya  A.  Bernstein,  OMB  Desk  Officer, 
room  3235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated;  October  15, 1991. 

Edward  Michals, 

Department  Clearance  Officer,  Office  of 
Management  and  Organizations. 

(FR  Doc.  91-25187  Filed  10-17-01;  8:45  am] 
MLUNO  CODE  3S10-CW-M 


International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AQENCV:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
antidumping  and  countervailing  duty 
administrative  reviews. 

SUMMARY:  The  Department  of 
Commerce  has  received  requests  to 
conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  September 
anniversary  dates.  In  accordance  with 
the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 
EFFECTIVE  DATE:  October  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roland  L.  MacDonald,  Office  of 
Antidumping  Compliance,  International 
Trade  Ailministration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230, 
telephone  (202)  377-2104. 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  of  Commerce  (“the 
Department”)  has  received  timely 
requests,  in  accordance  with 
§  353.22(a)(1)  of  the  Department's 
regulations,  for  administrative  reviews 
of  various  antidumping  and 
countervailing  duty  orders  and  Hndings. 

Initiation  of  Reviews 

In  accordance  with  §  §  353.22(c)  and 
355.22(c)  of  the  Department’s 
regulations,  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  September  30, 1992. 


Antidumping  duty  proceedings 
and  firms 

Periods  to  be 
reviewed 

Canada 

Replacemem  Parts  tor  Self- 
Propelled  Bituminous 

Paving  Equipment  A-122- 
057 

Allan  Paving  Equipment . 

9/1/90-8/31/91 

Hong  Kong 

Sweaters  Wholly  or  in  Chief 
Weight  of  Man-Made 
Fiber  a-5B2-e02 

Afasia  Knitting  Factory  (HK), 
Ltd . . . 

4/27/90-8/31/91 

Antidumping  duty  proceedings  Periods  to  be 
and  firms  reviewed 


Apace  Knitting  Factory 
Borxl  Manufacturing  Compa¬ 
ny,  Ltd 

Chung  Cheung  Knitting  Fac¬ 
tory 

Comitex  Knitters,  Ltd 
Esquel  Enterprises,  Ltd 
Everest  Knitwear,  Ltd 
Fang  Brothers  Knitting,  Ltd 
Fortune  Knits 
Gee  Cheung  Knitting 
Great  Wind 
Greenwood  Knitters 
Hayward  Knitters 
Just  Fashions  International 
Ken  Shing  Knitting  Factory 
Kent  Phone 
King  A  Knitting  Facting 
Ko  Tang  Knitting  Factory 
Lamagwa 
Liaoning  Knitwear 
Maurice  Knitters 
Peninsula  Knitters,  Ltd 
Shui  Ling  Industries  Co.,  Ltd 
Simee  Knitting  Factory 
Sun  Hing  Knittirrg  Factory. 

Ltd 

Tai  Wah  Garment  &  Knitting 
Factory 

Three  Stars  Knitting  Factory 
Union  Knitting  Factory  Co., 

Ltd 

Wai  Tai  Knitwear 
Wing  Yick  Knitting  Factory 
Wiseknit  Factory 
Italy 

Pads  for  WoodwirKf  Instru¬ 
ment  Keys  A-475-017 

Pads  Manufacture .  9/1/90-8/31/91 

Korea 

Sweaters  Wholly  or  in  Chief 
Weight  of  Man-Made 
Fiber  A-580-806 

Baik  Yang  Co..  Ltd .  4/2'’/90-8/31/91 

Bangil  Industries  Ltd 
Boun  Kyung 
Bum  Yang  Apparel 
Chai-Knit  Trading  Co.,  Ltd 
Chang  Jae 
Cheon  Woo  Express 
Chin  Ji  Industries 
Chongju  Textiles  Co.,  Ltd 
Choon^ng  Co.,  Ltd 
Chun  Ji  Ind.  Co.,  Ltd 
Chunji  Sanup  Inc.  i 

Dae  Kyung  Industries 
Dae  Yu  Industries 
Daelim 

Daewoo  Corporation 
Daishin  Trading  Co.,  Ltd 
Do  Sung  Textile  Co.,  Ltd 
Dong  Kwang  Corporation 
Dong  Woo  Co..  Ltd 
Dong  Woo  Silk  Co.,  Ltd 
Doo  Seung  Textile  Co.,  Ltd 
Doo  San  Ind.  Co.,  Ltd 
Full  Bright  Ind.  Co..  Ltd 
Goo  San  Trading 
Ha  Yang  Knitting  Factory 
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I 


Periods  to  be 
reviewed 


Arttidumping  duty  proceedings 
and  fim 


Hanil  Habsum  Sumryu,  IrK 
HanM  Synthetic  Fiber  Ind. 
Co..  Ud 

Hanjoo  Shpg.  Inti 
Hanjoo  Corporation 
Hanlim 

Hoe  Jun  Knit  Goods  Co., 
Ltd 

Hwa  Jin  Apparel 
Hwa  Man  Industries 
Hyop  Sung 

HyK>p  Woon  Enterprise 
Jo  Woo 
Jung  Wortg 
Jung  Woo  Co.,  Ltd 
Kee  Ryung  Ind.  Co..  Ltd 
Kolon  Sangsa  Inc 
Kook  Industries 
Kuk  Rim 

Kunja  Ind.  Co.,  Ltd 
Ryu  Keung  Industrial  Co., 
Ltd 

Ryu  Kyung 

Sam  Han  Sytheticfiber  Co.. 
Ltd 

Sam  Jin  Industries 
Sam  Jing  Industries 
Samdo  Muelsan  Inc 
Samsung  Muelsan,  Inc 
Sangjin  Muelsan,  Inc 
Se  Dong  Co.,  Ltd 
Shen  Heung  Textile 
Shin  Chang  Knitting 
Shinwon  Tong-Sang  Co., 
Ltd 

Suh  Cheon  Company,  Ltd 
Sung  Hwa  Garment 
Sunny  Sangsa  Inc 
Tae  Kwang  Industrial  Co., 
Ltd 

Uksung  Co.,  Ltd 
Wahjin 

Woorin  Trading 

Yak  Jin  Trading  Corporation 

Ye  In 

Yoo  Chang  Enterprise 
Young  Woo  &  Co..  Ltd 
Yurim  Company,  Ltd 
Yuwon  Trading 

Taiwan 

Sweaters  Wholly  or  in  Chief 
Weight  of  Man-Made 
Fiber  A-583-808 
Bay  Flower  Knitting  Co..  Ltd .. 
Bonanaza  Industries  Ca, 
Ud 

Chen  &  Yu  Corporation 
Chen  Hwa  Knitting 
Chailie  International 
Chin  Shing  Knitting 
Chun  Te  Enterprises 
Chung  Ling  Co.,  Ltd 
Chung  Shing  Textiles 
Chung  Tai  Industries  Co., 
Ltd 

Chwelco,  Ud 
Danzas 

Diing  Luh  Yuh  Enterprises 
Finery  Garments  Manufac¬ 
turing  Co.,  Ltd 


4/27/90-8/31/91 


AntidufTiping  duty  proceedings 

Periods  to  be 

and  firms 

reviewed 

Hsing  Tai  Knitting 

Hualey  Knitwear 

Jau  Pemg  Knitting 

Jilng  Sheng  Knitting 

Keeking  Clothing  Co.,  Ltd 
Maco  Knitting 

Modem  Knitting  Mills 

New  Northern  Knitting  Co., 

Ltd 

Oriental  Knitting  Co.,  Ltd 

Taih  Yung  Enterprise  Co., 
Ltd 

The  Workshop  Industrial 
Co..  Ltd 

Union  Culling  Knits 

Yuan  Hwei  Ind 

Yung  Lien  Garments 
Countervailing  Duty  Proceed- 

ings 

Argentina 

Certain  Welded  Carton 

Steel  Pipe  and  Tube 
Products  C-357-801 . 

1/1/90-12/31/90 

New  Zealand 

Lamb  Meat  C-614-503 . 

4/1/90-3/31/91 

Interested  parties  must  submit 
applications  for  administrative 
protective  orders  in  accordance  with 
§  353.34(b)  and  §  355.34(b]  of  the 
Department’s  regulations. 

These  initiations  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(a))  and 
19  CFR  353.22(c)  and  355.22(c)  (1989). 

Dated:  October  10, 1991. 

Joseph  A.  Spetiini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  91-25188  Filed  10-17-91: 8:45  am| 
BILUNQ  CODE  3510-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

Killer  Whales;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
action:  Notice  of  public  meeting. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  will  hold  a 
public  meeting  to  hear  comments  on 
issues  raised  about  the  capture,  care 
and  maintenance  of  killer  whales  for 
purposes  of  public  display. 

DATES:  The  meeting  will  be  held  on 
Friday,  November  22, 1991,  beginning  at 
9  a.m.  Written  comments  received  by 
December  1, 1991  will  be  made  part  of 
the  record  of  the  meeting. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  INFORMATION 
CONTACT  listed  below.  The  meeting 
will  be  held  in  the  Lobby  Conference 
Room,  Silver  Spring  Metro  Center  #1, 
1335  East-West  Highway,  Silver  Spring. 
Maryland  20910. 


For  more  information  contact  Ann  D. 
Terbush,  Chief,  Permits  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service,  1335  East-West 
Highway  (SSMC#1),  Silver  Spring, 
Maryland  20910  (301/427-2289). 

Dated:  October  10, 1991. 

Nancy  Foster, 

Director,  Off  ice  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

(FR  Doc.  91-25091  Filed  10-17-01;  8:45  am] 
BILUNQ  CODE  3510-23-M 


North  Pacific  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

The  North  Pacific  Fishery 
Management  Council  (Council)  has 
scheduled  the  following  committee  and 
technical  team  meetings: 

The  Individual  Fishing  Quota 
Technical  Implementation  Team  (IFQ 
Technical  Implementation  Team)  will 
meet  October  15-17, 1991,  at  the 
National  Marine  Fisheries  Service, 
Alaska  Fisheries  Science  Center,  7600 
Sand  Point  Way,  NE.,  Building  4,  room 
2079,  Seattle,  WA.  On  October  15  the 
IFQ  Technical  Implementation  Team 
will  begin  its  meeting  at  1  p.m.,  to 
discuss  the  details  of  implementing, 
monitoring  and  enforcing  the  Council's 
preferred  alternative  for  an  IFQ  system 
for  the  sableHsh  and  halibut  fisheries  off 
Alaska. 

A  recently  appointed  Group  of 
Industry  Members  (Industry  Group)  will 
meet  October  17-18  and  November  4-5, 
1991.  On  October  17  the  Industry  Group 
will  begin  its  meeting  at  3  p.m.,  at  the 
same  location  above,  and  discuss  the 
same  agenda  item  above,  as  the  IFQ 
Technical  Implementation  Team. 

On  November  4-5  the  Industry  Group 
will  meet  in  the  Federal  Building,  Bureau 
of  Indian  Affairs  Conference  Room  9109 
Mendenhall  Road,  Juneau,  AK.  On 
November  4  the  Industry  Group  will 
begin  its  meeting  at  8  a.m.  No  agenda 
has  been  set  yet  for  this  meeting. 

The  Gulf  of  Alaska  and  Bering  Sea/ 
Aleutian  Island  Groundfish  Fishery 
Management  Plans’  Teams  (GOA/BSA 
Groundfish  Plan  teams)  will  meet  on 
November  12-15, 1991,  at  the  same 
location,  above,  as  the  IFQ  Technical 
Implementation  Team.  On  November  12 
the  GOA/BSA  Groundfish  Teams  will 
begin  meeting  at  1  p.m.,  to  review  the 
results  of  recent  surveys  and  to  prepare 
final  stock  assessment  and  fishery 
evaluation  documents.  The  Teams  also 
will  develop  recommendations  for  the 
1992  specifications  and  apportionments 
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for  the  groundfish  species  under  the 
Council's  jurisdiction. 

For  more  information,  contact  Chris 
Oliver,  North  Pacific  Fishery 
Management  Council,  P.O.  Box  103136, 
Anchorage,  AK  99510:  telephone:  (907) 
271-2809. 

Dated:  October  11, 1991. 

David  S.  Crestin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

[FR  Doc.  91-25113  Filed  10-17-91;  8:45  am] 
MIXING  CODE  3S10-22-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  List;  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

EFFECTIVE  DATE:  November  18, 1991. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
110/',  1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 

Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 

August  16  and  23, 1991,  the  Committee 
for  Purchase  ft-om  the  Blind  and  Other 
Severely  Handicapped  published 
notices  (56  FR  40872  and  41833)  of 
proposed  additions  to  the  procurement 
list.  After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.6. 

I  certify  that  the  following  actions  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

a.  The  actions  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements. 


b.  The  actions  will  not  have  a  serious 
economic  impact  on  any  contractors  for 
the  commodities  and  services  listed. 

c.  The  actions  will  result  in 
authorizing  small  entities  to  produce  the 
commodities  and  provide  the  services 
procured  by  the  Government. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Eraser,  Mechanical  Pencil,  Refill — 
7510-01-318-8641,  7510-01-332-8794. 

Services 

Janitorial/Custodial,  North  Hills 
USARC,  9225  Peebles  Road,  Allison 
Park,  Pennsylvania, 

Janitorial/Custodial,  COL  Harold  Steele 
USARC,  6482  Aurelia  Street, 
Pittsburgh,  Pennsylvania. 
Janitorial/Custodial,  U.S.  Army  Reserve 
Center,  950  Saw  Mill  Run  Boulevard, 
Pittsburgh,  Pennsylvania. 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

(FR  Doc.  91-25170  Filed  10-17-91:  8:45  am) 
MIXING  COOE  6S20-23-M 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Proposed  additions  to 
procurement  list. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  Ae  blind  or  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  November  18, 1991. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.6.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 


procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  the  blind  or  other  severely 
handicapped. 

It  is  proposed  to  add  the  following 
commodities  and  services  to  the 
procurement  list: 

Commodities 

Case,  Spectacle — 6540-01-188-6023. 
Envelope  Case,  Map  and 
Photograph— 8460-01-113-7575 

Services 

Grounds  Maintenance,  The  Kennedy 
Center,  Washington,  DC. 

Janitorial/Custodial,  Federal  Building, 
First  &  Water  Streets,  Alpena,  Michigan. 

Janitorial/Grounds  Maintenance, 
Federal  Aviation  Administration,  Air 
Traffic  Control  Tower  and  Automated 
Flight  Service  Station,  Islip,  New  York. 

Janitorial/Grounds  Maintenance, 
Federal  Aviation  Administration,  Air 
Traffic  Control  Tower,  Framingdale, 
New  York. 

Beverly  L.  Milkman 
Executive  Director. 

(FR  Doc.  91-25171  Filed  10-17-91:  8:45  am] 
MLUNG  CODE  6820-33-H 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Rule  Amendment  Relating  to 
Give-Up  Charges  and  Payment  of 
Floor  Brokerage 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  proposed  contract 
market  rule  amendment. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (“CME”  or  "Exchange”)  has 
submitted  a  proposed  rule  amendment 
to  the  Commodity  Futures  Trading 
Commission  for  its  review.  The  purpose 
of  the  rule  amendment  is  to  establish  the 
CME’s  policy  on  the  payment  of 
brokerage  to  floor  brokers  executing 
give-up  trades. 

Acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  the  Director  of  the  Division  of 
Trading  and  Markets  with  the 
concurrence  of  the  General  Counsel,  has 
determined,  on  behalf  of  the 
Commission,  that  publication  of  the 
proposed  rule  amendment  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons.  Accordingly,  the 
Division,  on  behalf  of  the  Commission, 
is  publishing  the  proposed  rule 
amendment  for  public  comment. 
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DATES:  Comments  must  be  received  on 
or  before  November  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Lawton,  Associate  Director,  or 
Christopher  K.  Bowen,  Attorney, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Telephone:  (202) 
254-8955. 

SUPPUEMENTARY  INFORMATION:  By  letter 
dated  August  26, 1991,  the  CME 
submitted  a  proposed  amendment  to 
Exchange  Riile  851  under  section  5a(12) 
of  the  Commodity  Exchange  Act  (“Act”). 
Currently,  under  Exchange  Rule  851, 
when  a  clearing  member  transmits  an 
order  which  is  to  be  transferred  to 
another  clearing  member,  the  clearing 
member  transmitting  the  order  may 
charge  a  fee,  called  a  give-up  charge,  for 
reach  contract  purchased  or  sold.  The 
rule  further  states  that  this  fee  shall  be 
paid  by  the  clearing  member  to  whom 
the  order  is  transferred  and  may  be 
charged  to  the  customer. 

The  Exchange  has  represented  that 
the  rate  of  floor  brokerage  paid  for  such 
transactions  often  is  arrived  at  between 
the  floor  broker  and  the  executing 
clearing  member  but  is  paid  by  the 
carrying  broker.  According  to  the 
Exchange,  this  situation  has  caused 
confusion  and  disputes  among  its 
members. 

The  proposed  CME  rule  amendment 
would  add  a  further  provision  to  this 
rule  relating  to  the  payment  of  floor 
brokerage.  Proposed  Rule  851.B  would 
require  that  if  an  order  is  directed  to  one 
clearing  member  for  execution  and  to 
another  clearing  member  to  carry  the 
position,  it  shall  be  the  obligation  of  the 
clearing  member  carrying  the  position  to 
pay  the  floor  broker  at  the  rate  agreed 
between  the  carrying  clearing  member 
and  the  floor  broker.  If  there  is  no  such 
agreement,  the  rule  would  provide  for 
payment  at  the  rate  agreed  upon  by  the 
floor  broker  and  the  executing  clearing 
member.  Finally,  the  rule  amendment 
would  provide  that  the  carrying  and 
executing  clearing  members  could 
allocate  the  cost  of  floor  brokerage 
between  them  in  any  manner  that  they 
deem  appropriate. 

Acting  pursuant  to  the  authority 
delegated  pursuant  to  Commission 
Regulation  140.96,  the  Director  of  the 
Division  of  Trading  and  Markets,  with 
the  concurrence  of  the  General  Counsel, 
has  determined,  on  behalf  of  the 
Commission,  that  publication  of  the 
proposed  rule  amendment  is  in  the 
public  interest  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons.  Accordingly,  the 
Division,  on  behalf  of  the  Commission, 


is  publishing  the  proposed  rule 
amendment  or  public  comment  The 
Commission  requests  comments  on  any 
aspects  of  the  proposed  rule  amendment 
that  members  of  the  public  believe  may 
raise  issues  under  the  Act  or 
Commission  regulations. 

Copies  of  the  CME  submission  are 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NW., 
Washington,  DC  20581.  Copies  may  also 
be  obtained  through  the  Office  of  die 
Secretariat  at  the  above  address  or  by 
telephoning  (202)  254-6314. 

Ajiy  person  interested  in  submitting 
written  data,  views,  or  comments  on  the 
proposed  rule  amendment  should  send 
such  comments  to  Jean  A.  Webb, 
Secretary,  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW.  20581 
by  the  specified  date. 

Issued  in  Washington,  DC  on  October  11. 
1991. 

Andrea  M.  Corcoran, 

Director,  Division  of  Trading  and  Markets. 

(FR  Doc.  91-25071  Filed  10-17-91;  8:45  am] 
BILUNQ  CODE  6351-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Proposed  Public  Water 
Supply  Reservoir  in  the  County  of 
Spotsylvania,  VA 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

action:  Notice  of  intent. 

SUMMARY:  An  Environmental  Impact 
Statement  will  be  prepared  to  evaluate 
project  alternatives  and  the  public 
interest  review  factors  for  the  proposed 
public  water  supply  reservoir. 

FOR  FURTHER  INFORMATION  CONTACT. 
Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by:  Hal 
Wiggins,  U.S.  Army  Corps  of  Engineers, 
Norfolk  District,  10703  Courthouse  Road. 
Breezewood  Office  Park,  suite  270, 
Fredericksburg,  Virginia  22407,  (703) 
898-3586. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

The  County  of  Spotsylvania  proposes 
a  671  acre  public  water  supply  reservoir 
which  would  involve  the  flooding  of  an 
estimated  232  acres  of  non-tidal 
seasonally-flooded  palustrine  forested 
wetlands  and  an  estimated  32  acres  of 
non-tidal,  palustrine/reverine  open 
water  wetlands  which  are  part  of  the  Po 


River  wetland  complex,  adjacent  to  the 
Po  River  in  Spotsylvania  County, 
Virginia.  Other  impacts  are  also 
potentially  significant,  including  a 
reduction  in  average  downstream  flows 
of  almost  15%.  The  proposed  reservoir 
will  provide  a  7.7  MGD  capacity  until 
the  year  2010  for  the  County  of 
Spotsylvania. 

2.  Alternatives 

Alternatives  which  will  be 
investigated  include,  but  will  not  be 
limited  to,  the  Hunting  Run  alternative 
reservoir  site  which  would  only  flood 
approximately  17  acres  of  non-tidal 
wetlands  and  reduce  downstream  flows 
by  less  than  2%. 

3.  Scoping  Process 

A  pre-application  scoping  meeting 
was  held  widi  State  and  Federal 
agencies  in  September  of  1986  and 
formal  agency  scoping  comments  were 
requested  in  October  of  1968.  Two  more 
scoping  comments  were  requested  in 
October  of  1988.  Two  more  scoping 
meetings  were  held  with  State  and 
Federal  agencies  in  June  of  1989  and  July 
of  1991.  Significant  issues  which  have 
been  identified  thus  far  include  wetland 
destruction  and  reductions  to 
downstream  flows.  A  public  notice 
requesting  written  public  comments  will 
be  published  on  or  about  October  15, 
1991. 

4.  Public  Scoping  Meeting 

If  it  is  determined  that  a  public 
scoping  meeting  is  necessary  to  assist 
the  Corps  in  identifying  significant 
issues  which  should  be  addressed  in  the 
DEIS,  the  date  and  location  of  the 
meeting  will  be  announced  by  separate 
public  notice  when  scheduled. 

5.  DESIS  Availability 

It  is  estimated  that  the  DEIS  will  be 
available  to  the  public  for  review  and 
comment  in  the  spring  of  1992. 

Kenneth  L.  Denton, 

Alternate  Army  Federal  Register  Liaison 
Officer. 

[FR  Doc.  91-25121  Filed  10-17-91;  8:45  am) 
BILUNQ  CODE  371fr-EN-« 


Corps  of  Engineers,  Department  of 
the  Army 

Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  In  Conjunction  With  a  Special 
Area  Management  Plan  (SAMP)  for  the 
Fox  River  and  Chain^Lakes  Areas  in 
McHenry  and  Lake  Counties,  IL 

agency:  U.S.  Army  Corps  of  Engineers, 
Chicago  District,  DoD. 
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action:  Notice  of  intent. 

summary:  Under  section  404  of  the 
Clean  Water  Act  and  section  10  of  the 
Rivers  and  Harbors  Act  the  U.S.  Army 
Corps  of  Engineers  has  regulatory 
authority  over  discharges  of  dredged  or 
fill  materials  in  the  Nation’s  waters  and 
over  structures  or  work  in  navigable 
waterways.  In  response  to  their 
permitting  process,  a  DEIS  will  be 
prepared  to  present  the  cumulative 
environmental  impacts  of  potential 
permitting  actions  along  the  Fox  River 
and  Chain-O-Lakes  from  the  Illinois- 
Wisconsin  state  line  to  Algonquin  Dam. 
Recreational  boating  demand  has 
increased  pressure  on  this  area  such 
that  environmental  impacts  of  future 
new  construction  (e.g.,  marinas  and 
launch  ramps]  need  to  be  evaluated  in 
order  to  develop  permitting  guidelines 
for  the  area. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Rose  Austin.  312/886-0451;  U.S. 
Army  Corps  of  Engineers,  Chicago 
District;  111  N.  Canal  St;  Chicago, 
Illinois  60606-7206. 

SUPPLEMENTARY  INFORMATION:  1.  The 
DEIS  will  evaluate  a  number  of 
management  strategies  related  to  the 
regulatory  authority  of  the  U.S.  Army 
Corps  of  Engineers.  A  primary  concern 
in  the  study  area  is  the  heavy  use  of  the 
area  for  recreational  boating  and  the 
impact  on  the  environment,  particularly 
water  quality.  An  assessment  of  the 
cumulative  impacts  of  present  and 
potential  increased  use  of  the 
waterways  on  various  environmental 
parameters  will  be  undertaken.  The 
purpose  of  the  DEIS  is  to  provide  a  basis 
for  developing  permitting  guidelines  for 
the  future. 

2.  The  alternatives  to  be  evaluated 
will  include  a  range  of  permitting 
options  from  denying  all  permit 
applications  to  issuing  without 
restriction.  Various  criteria  for  issuing  or 
denying  permits  will  be  developed  as 
alternatives  during  the  DEIS  evaluation 
process. 

3.  The  public  involvement  program 
will  be  undertaken  as  part  of  the  SAMP 
public  involvement  program.  The  SAMP 
committee  is  composed  of 
representatives  from  federal,  state,  and 
local  agencies  as  well  as  local 
environmental  groups  and  interested 
citizens.  Public  meetings  have  been  held 
and  will  continue  to  be  held  throughout 
the  SAMP  and  DEIS  processes.  Should 
the  authorization  for  the  SAMP  cease, 
the  public  meetings  will  continue  as  part 
of  the  DEIS  process. 

4.  Significant  issues  to  be  analyzed  in 
depth  are:  Boating  carrying  capacity, 
safety  concerns,  water  quality,  sediment 


quality,  shoreline  erosion,  wetlands,  and 
recreation  demand. 

5.  No  formal  public  scoping  meeting  is 
currently  scheduled.  The  dates  and 
times  of  any  future  scoping  meetings 
and/or  public  meetings  will  be 
announced  to  the  general  public  in  press 
releases  and  public  notices  to  those 
having  expressed  interest  in  the  study. 

6.  The  DEIS  is  expected  to  be 
available  in  mid  1993.  Under  the 
authority  of  the  Corps  regulation, 
“Environmental  Quality:  Procedures  for 
Implementing  the  National 
Environmental  Policy  Act  (NEPA)’’  (title 
33,  Code  of  Federal  Regulations,  parts 
230  and  325],  §  230.22,  entitled: 
Limitations  on  actions  during  the  NEPA 
process;  and  the  “Regulations  For 
Implementing  The  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act"  (title  40,  CFR  parts  1500-1508], 

§  1506.1,  also  entitled:  Limitations  on 
actions  during  the  NEPA  process, 
subsection  (c];  permit  processing  of 
applications  for  most  activities  in  all 
areas  of  the  Fox  River/Chain-O-Lakes 
from  the  state  line  to  Algonquin  Dam 
which  are  under  the  Chicago  District's 
jurisdiction  pursuant  to  Section  10  of  the 
Rivers  and  Harbors  Act  of  1899  and/or 
Section  404  of  the  Clean  Water  Act, 
have  been  suspended  pending 
completion  of  the  Final  EIS.  The 
suspension  covers  permit  applications 
and  activities,  as  follows: 

a.  Types  of  permit  applications 
affected: 

(1]  Permit  applications  which  have 
been  received  by  the  Chicago  District 
but  not  yet  assigned  to  a  project 
manager. 

(2]  Permit  applications  currently  being 
evaluated  by  a  project  manager. 

(3]  All  future  permit  applications. 

b.  Activities  to  be  suspended: 

(1]  New  marina  construction. 

(2]  Enlarging  existing  marinas. 

(3]  New  commercial,  public  and  multi¬ 
user  dock  systems. 

(4]  Enlarging  commercial,  public  and 
multi-user  dock  systems. 

(5]  Commercial,  public,  multi-user  and 
private  boat  launches/ramps. 

(6]  Increasing  the  number  of  boat 
launches/ramps  for  commercial,  public, 
multi-user  and  private  use. 

(7]  Commercial,  public  and  multi-user 
boat  hoists  and  lifts  in  or  over  the 
waterway  or  any  structures  for  placing 
boats  in  Ae  water  where  a  portion  of 
the  structure  will  be  over  or  be  placed 
into  the  waterway,  either  temporarily  or 
permanently. 

(8]  Excavation  and/or  dredging  of  any 
area  not  previously  improved  for 
navigation. 

c.  Activities  that  will  not  be  affected: 


(1]  New  marina  construction; 
enlarging  marinas;  new  commercial, 
public  and  multi-user  dock  systems  and 
enlarging  commercial,  public  and  multi¬ 
user  dock  systems  Provided  That 
existing  boat  slips  providing  dockage  of 
the  same  size  and  for  an  equivalent 
number  of  boats  are  removed.  The 
applicant  must  demonstrate  to  the 
Corps’  satisfaction  that  the  structures  to 
be  removed  have  appropriate  federal, 
state  and  local  authorizations  and  they 
are  currently  in  use.  Determinations  will 
be  made  on  a  case-by-case  basis. 

(2]  Maintenance  dredging  of 
previously  improved  navigable  areas, 
including  channels  and  lake  areas. 

(3]  Adding  slip(s]  to  platted  single 
family  waterfront  residences. 

Dated:  September  27, 1991. 

Randall  R.  Inouye, 

Lieutenant  Colonel,  U.S.  Anny  District 
Engineer. 

[FR  Doc.  91-25122  Filed  10-17-91;  8:45  am] 
BILUNO  CODE  3710-HN-M 


Environmental  Advisory  Board 
Meeting 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 

action:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a](2]  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463],  this 
notice  sets  forth  the  schedule  and 
proposed  agenda  of  the  forthcoming 
meeting  of  the  Chief  of  Engineers 
Environmental  Advisory  Board  (EAB]. 
The  meeting  is  open  to  the  public. 

DATES:  The  meeting  will  be  held  from  8 
a.m.,  Tuesday,  November  5, 1991  to  10:30 
a.m.,  Thursday,  November  7, 1991. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  West  Port  in  St.  Louis, 
Missouri. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  William  L.  Klesch,  Chief,  Office  of 
Environmental  Policy,  Office  of  the 
Chief  of  Engineers,  Washington,  DC 
20314-1000,  (202]  272-0166. 
SUPPLEMENTARY  INFORMATION:  The 
schedule  and  proposed  agenda  of  the 
50th  Meeting  of  the  EAB, 

“Environmental  Protection  and 
Restoration,"  is: 

Tuesday,  November  5, 1991 

0800 — Welcome,  Charge  to  the  Board, 
Old  Business. 

1015 — Definitions  and  Policy 

Implications  of  Environmental 
Protection  and  Restoration — 
Expectations. 
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1330 — Technical  Aspects  of 

Environmental  Protection  and 
Restoration — Can  It  Be 
Accomplished? 

1550 — The  Environmental  Value  of 
Protection  and  Restoration — 
Economics  and  the  Environment  in 
Partnership. 

1750 — Adjourn. 

Wednesday,  November  6, 1991 

0800 — Institutional  Arrangements  for 
Environmental  Protection  and 
Restoration — Traditional  Partners, 
Their  Views. 

1020 — Institutional  Arrangements  for 
Environmental  Protection  and 
Restoration — Potential  Partners, 
Their  Views. 

1330 — Educational  Aspects  of 
Environmental  Protection  and 
Restoration — An  Educator’s 
Perspective  on  the  Corps’  Role. 

1530 — Adjourn. 

Thursday,  November  7, 1991 

0800 — Report  to  Chief  of  Engineers  and 
Response. 

1000 — Comments  from  Public. 

1030 — Adjourn. 

William  L.  Klesch, 

Chief,  Office  of  Environmental  Policy,  Policy  . 
&  Planning  Division,  Directorate  of  Civil 
Works. 

(FR  Doc.  91-25120  Filed  10-17-91:  8:45  am] 
BILUNQ  CODE  3710^t2-M 

DELAWARE  RIVER  BASIN 
COMMISSION 

Commission  Meeting  and  Public 
Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday, 
October  23, 1991.  The  hearing  will  be 
part  of  the  Commission’s  regular 
business  meeting  which  is  open  to  the 
public  and  scheduled  to  begin  at  1  p.m. 
in  the  Goddard  Conference  Room  of  the 
Commission’s  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

An  informal  conference  among  the 
Commissioners  and  staff  will  be  open 
for  public  observation  at  10:30  a.m.  at 
the  same  location  and  will  include 
status  reports  on  the  upper  Delaware  ice 
jam  project,  proposed  rules  for  Scenic 
Rivers  protection,  pricing  proposal  to 
encourage  water  conservation,  and 
amendment  of  compact  section  15.1(b) 
to  fund  the  F.E.  Walter  Reservoir 
project. 

The  subjects  of  the  hearing  will  be  as 
follows: 

Status  of  Compliance:  Coif  Course 
Irrigation,  Several  golf  courses  have 


been  directed  to  appear  before  the 
Commission  at  1  p.m.  and  explain  why 
they  have  not  complied  with  the 
Commission’s  directive  to  complete  and 
submit  an  "Inventory  of  Golf  Course 
Water  Use.” 

Applications  for  Approval  of  the 
Following  Projects  Pursuant  to  Article 
10.3,  Article  11  and/or  Section  3.8  of  the 
Compact 

1.  City  of  Vineland  D-87-40  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  60  million  gallons  (mg)/30  days  of 
water  to  the  applicant’s  distribution 
system  from  new  Well  No.  13,  and  to 
increase  the  existing  withdrawal  limit 
from  all  wells  to  400  mg/30  days.  The 
project  is  located  in  the  City  of 
Vineland,  Cumberland  County,  New 
J6rs6y« 

2.  Borough  of  Slatington  D-90-97  CP. 
A  surface  water  withdrawal  project  to 
provide  up  to  0.6  million  gallons  per  day 
(mgd)  of  water  from  Slatington  Springs 
for  an  interim  period  of  Hve  years,  after 
which  the  withdrawal  will  be  reduced  to 
a  maximum  of  0.51  mgd.  The  withdrawal 
project  will  serve  the  Borough  of 
Slatington  and  adjoining  portions  of 
Washington  Township.  The  intake  will 
be  located  just  east  of  the  Pennsylvania 
Turnpike  near  the  headwaters  of 
Slatington  Springs,  an  intermittent 
tributary  of  the  Lehigh  River,  in 
Washington  Township,  Lehigh  County, 
Pennsylvania. 

3.  DuPont  Country  Club  D-90-104.  An 
application  for  approval  of  a  withdrawal 
of  surface  water  from  Brandywine  Creek 
and  Husbands  Run,  a  tributary  of 
Brandywine  Creek,  for  purposes  of 
irrigation  of  the  applicant’s  Rockland 
Golf  Courses.  Up  to  0.36  mgd  of  water  is 
withdrawn  from  Brandywine  Creek  and 
pumped  to  a  small  reservoir  on 
Husbands  Run  to  augment  the  Husbands 
Run  inflow  when  necessary.  Water  is 
withdrawn  from  the  reservoir,  also  at  a 
rate  of  up  to  0.36  mgd,  for  distribution  to 
the  golf  course  irrigation  system.  The 
Brandywine  Creek  intake  is  located  on 
the  east  bank  approximately  1000  feet 
upstream  of  the  Husbands  Run 
confluence.  The  Husbands  Run  reservoir 
is  located  approximately  1200  feet 
upstream  of  its  Brandywine  Creek 
confluence.  Both  intakes  are  located 
west  of  the  intersection  of  Rockland 
Road  and  New  Bridge  Road,  New  Castle 
County,  Delaware. 

4.  Garden  State  Water  Company/ 
Hamilton  District  D-91-2  CP.  An 
application  for  approval  of  a  ground 
water  withdrawal  project  to  supply  up 
to  51.8  mg/30  days  of  water  to  the 
applicant’s  distribution  system  from 
new  Well  No.  13,  and  to  increase  the 


existing  withdrawal  limit  of  64  mg/30 
days  from  all  wells  to  140  mg/30  days. 
The  project  is  located  in  Hamilton 
Township.  Mercer  County.  New  Jersey. 

5.  Evesham  Municipal  Utilities  and 
Kings  Grant  Equities  Inc.  D-91-15  CP 
An  application  for  approval  of  a  sewage 
treatment  plant  (STP)  modification  and 
expansion  project  consisting  of  the 
construction  of  an  additional  infiltration 
basin  for  the  discharge  of  tertiary 
treated  effluent  from  an  STP  serving  the 
Kings  Grant  Planned  Unit  Development 
and  for  approval  of  a  spray  irrigation 
discharge  of  up  to  0.6  mgd  to  continue 
until  the  new  infiltration  basin  is 
operational.  The  applicant  seeks 
approval  to  expand  the  average 
treatment  capacity  from  0.3  mgd  to  0.6 
mgd.  Treated  effluent  will  be  discharged 
to  the  proposed  1.5  acre  infrltration 
basin,  the  two  existing  2.5  acre 
infiltration  basins,  and  the  proposed  57 
acre  spray  irrigation  field.  'The  project  is 
located  approximately  2,400  feet  east  of 
Kettle  Run  Road,  in  Kings  Grant, 
Evesham  Township,  Burlington  County, 
New  Jersey. 

6.  South  Jersey  Water  Supply 
Company  D-91-24  CP.  An  application 
for  approval  of  a  ground  water 
withdrawal  project  to  supply  up  to  2.16 
mg/30  days  of  water  to  the  applicant’s 
distribution  system  from  new  Well  No. 

4,  and  to  limit  the  withdrawal  frtim  all 
wells  to  11  mg/30  days.  The  project  is 
located  in  Harrison  Township, 
Gloucester  Coimty,  New  Jersey. 

7.  Avondale  Borough  Sewer  Authority 
D^l-29  CP.  A  sewage  treatment  plant 
(STP)  modiHcation  project  to  increase 
the  peak  capacity  of  the  applicant’s 
existing  0.30  mgd  secondary  STP  ftx)m 
0.75  mgd  to  0.961  mgd.  The  average 
treatment  capacity  will  remain  at  0.30 
mgd.  The  STP  will  continue  to  serve  the 
Borough  of  Avondale  and  is  located  on 
the  east  bank  of  Indian  Run 
approximately  300  feet  above  its 
confluence  with  East  Branch  White  Clay 
Creek  in  the  Borough  of  Avondale, 
Chester  County,  Pennsylvania.  The 
treated  effluent  will  continue  to 
discharge  to  Indian  Rim. 

8.  Township  of  Blythe  Municipal 
Authority,  D-91-51  CP.  A  siu-face  water 
withdrawal  project  that  will  continue  to 
serve  the  applicant’s  two  distribution 
systems:  The  West  System  comprising 
all  or  portions  of  Branch,  Reilly,  Cass, 
and  Foster  Townships;  and  the  East 
System,  comprising  all  or  portions  of 
Blythe,  New  Castle,  Schuylkill,  and  East 
Norwegian  Townships,  and  Middleport, 
New  Philadelphia,  and  Saint  Clair 
Boroughs.  To  serve  the  West  System,  up 
to  0.93  mgd  will  be  withdrawn  from 
Crystal  Run  Reservoir  (located  in  Cass 
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and  Foster  Townabipa)  on  Crystal  Run; 
0.15  rngd  will  be  withdrawn  from 
Taylorsville  Creek  in  Foster  Township; 
and  up  Ui  0.10  mgd  from  an  unnamed 
tributary  of  the  West  Branch  Schuylkill 
River  hr  Cass  Township.  To  serve  its 
East  ^stem,  the  applicant  will  also 
withdraw  up  to  1.6  mgd  from  the  Silver 
Creek  Reservoir  (from  an  intake  located 
on  Silver  Creek  in  Blythe  Township); 
and  0.5  mgd  from  the  Moss  Glen 
Reservoir  (located  in  Blythe  and 
Schuylkill  Townships)  on  an  unnamed 
tributary  of  Big  Greek.  Purdier,  for 
emergency  use,  the  applicant  seeks 
approval  for  withdrawal  of  up  to-(k275 
mgd  from  the  Caparrel  Mine  Pool  in- 
Blythe  Township.  The  project  is  located 
entirely  within  ^huylkill  county, 
Pennsylvania. 

Documents  relating  to  these  items 
may  be  examined  at  the  Commission's 
offices.  Preliminary  dockets  are 
available  in  single  copies  upon  request. 
Please  contact  George  C.  Elias 
concerning  docket-related  questions. 
Persons  wishing  to  testify  at  this  bearing 
are  requested  to  register  with  the 
Secretary  prior  to  the  hearing.. 

Pnoposed  Comprehensive  Plan 
Revision  with  Respect  to  Recreational 
Areas  in  the  State  of  New  Jersey.  A 
proposai  to  revise  the  Comprehensive 
Plan  by  die  deletion  of  the  New  jersey 
facilities  &»m  the  list  of  non-urfaaa 
areas,  included  in  Phase  Tof  the  I^an,. 
July  1962,  and  the  inchision  of  the.  new 
current  list  of  water-related  recreational 
projects  located  in  the  New  Jersey 
portion  of  the  Delaware  River  Basin. 

Dated  October  10. 1991. 

David  R.  Bveiett, 

Chief  Engineer. 

(FR  Doc.  91-25119  Filed  10-17-91;  8:45  amj 
BNJJNa  CQOe  63S0-01-M 


DEPARTMENT  OF  EDUCATION 

Proposed  Information  Coltection 
Requests 

agency:  Department  of  Education. 
action:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Director,  Offrce  of 
Information  Resources  Management, 
invites  comments  on  the  proposed 
information  collection  requests  as 
required  by  the  Paperwork  Reduction 
Act  of  1980. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  18, 1991. 

ADDRESSES:  Written  comments  should 
be  addressed  to- the  Office  of 
Information  and  Regulatory  Affairs, 


Attention;  Dan  Ghenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  720  Jackson 
Place'NW;,  room  3208,  New  Executive- 
Office  Building,  Washington,  DC  20603. 
Requests  for  copies  of  the  proposed' 
information  collection  requests  should 
be  addressed  to  Mary  P.  Liggett,. 
Department  of  Education,  400  Maryland 
Avenue  SW.,  room  5624,  Regional  Office 
Building  3,.  Washington,  DC  20202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  P.  Liggett  (202)  708-5174. 
SUPPLEMENTARY  INFORMATION:  SecUOn 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44U.S.C.  chapter 35)  requires  that 
the  Office  of  Management  and  Budget 
(OMQ)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  coilection.  violate  State  or 
Federal  Haw,  or  substantially  interfere 
with  any  agency'b  abihfy  to  perform  Us 
statutory  obligations.  The  Acting 
Director,.  Office  of  Information 
Resources  Management,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  ta  submission 
of  these- requests  to  OMB.  Each 
proposed  ii^onnatian  coltection. 
grouped  by  office.,  contains  the 
following:  (1)  Type  of  review  reqnestsd. 
e.g.,  new;  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Frequency  of 
collection;  (4),  The  affected  public;  (5) 
Reporting  Imrden;  and/or  (6)^ 
Recorditoeping  burden;  and  (7)>  Abstract 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the- 
requests  are  available  fiem  Mary  P. 
Liggett  at  the  address  specified  above. 

Dated:  October  15, 1991. 

Wallace  R.  McPherson,  Jr., 

Acting  Director,  Office  of  Information. 
Resources  Management 

Office  ef  Educational  Research  and' 
Improvement 

Type  of  Review:  Extension. 

Title:  Teacher  Follow-up  Survey. 
Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden: 

Responses:  6,838. 

Rurden  Hours:  2,873. 

Recordkeeping  Burden: 

Recordkeepersr 
Burden  Hours:  0 

Abstiaet:  The  Teacher  FoUow-up  Survey 
will  survey  a  sample  ef  teachers  who 
participate  in  tiie  1990-91  Schools 
and  Staffing  Survey.  The  Department 


will  use  the  information  to- determine 
a  teacher  attrition  rate  and’ to  look  at 
characteristics  of  persons  who  leave 
the  teaching  profession  and  those  who 
stay. 

Office  of  Educational  Research  and 

Improvement 

Type  of  Review:  Revision. 

Title:  National  Adult  Literacy  Survey 
(NALS). 

Frequency:  Nonrecurring. 

Affected  Public:  Individuals  or 
households. 

Reporting  Burden: 

Responses:  15,025. 

Buiden  Hours:  17,579. 

Recordkeeping- Burden: 

Recordkeepers;  0. 

Burden  Hours:  0; 

Abstract  The  goal-  of  the  NALS  is  to 
assess  the  literacy  skill  levels  of 
adults  living  in  the  United  States.  The 
Department  will  use  the  information 
to  report  to  Congress,,  to  determine  the 
nature  and  extent  of  literacy  problems 
in  the  adult  population,  and  to  more 
appropriately  target  education.'^!! 
efforts. 

[FR  Doc.  91-25192  Filed  19-17-91;  8:45  air.J; 

BtLUNQ.COOE  40eO-O1-M 


[CFDA  No-*  84.167A1, 

Office  Of  Educational  Research  and 
Improvement;  Library  Services  and 
Construction  Acl(LSCA)  Library 
Literacy  Program 

agency:  Department  of  Education. 
ACTION:  Extension  of  deadline  date  for 
transmittal  of  applications  to  permit 
response  to  »  statutory  priority. 

summary:  On  June  12,.  1991,  the 
Secretary  published  in  the  Federal 
Register  (56  FR  27156)  a  notice  inviting, 
applications  for  new  awards  for  fiscal 
year  1992  for  the  LSCA  Library  Literacy 
Program.  Detailed  information  waa 
included  in.  that  notice. 

The  purpose- of  this  notice  is.  to  extend^ 
the  closing  date  for  transmittal  of 
applications  so  that  potential  applicants, 
may  have  the  opportunity  to  respond  to. 
a  new  statutory  priority.  Applicants  who< 
have  already  submitted  their 
applications  may  amend,  or  resubmit, 
their  applicationa  to  compete  under  the 
new  priority. 

DATES::  The  Secretary,  extends  the 
deadline  date  for  transmittal  of 
applications  from  November  8, 1991  to 
December  13;  1901. 

SUPPLEMENTARY  INFORMATION:  Under 
the  Library  Literacy  Program  the- 
Secretary  provides  Federal  financial 
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assistance  to  State  and  local  public 
libraries  for  literacy  projects.  The 
Secretary  of  Education  announces  this 
priority  in  order  to  implement  recent 
amendments  to  the  Library  Services  and 
Construction  Act.  Those  amendments, 
enacted  July  25, 1991  by  the  National 
Literacy  Act  of  1991,  direct  the  Secretary 
to  give  priority  to  programs  based  on 
need  and  coordination  with  certain 
organizations  providing  literacy 
services.  The  amendments  were 
effective  on  the  date  of  their  enactment, 
and  therefore  must  be  implemented  with 
respect  to  Hscal  year  1992  grants.  The 
Secretary  encourages  applicants  to  use 
the  most  recent  and  reliable  data 
published  by  U.S.  Government  or  other 
sources  concerning  the  need  factors 
encompassed  by  the  priority. 

This  statutory  priority  is  supportive  of 
the  President's  AMERICA  2000  strategy, 
particularly  in  its  emphasis  on 
coordination  with  community 
organizations.  The  Secretary  urges 
applicants  to  involve  individuals  and 
organizations  from  throughout  the 
community  in  the  planning  and 
operation  of  programs,  and  to  develop  a 
community-wide  strategy  for  eliminating 
illiteracy. 

priority;  Under  34  CFR  75.105(c)(2){i). 
and  section  601  (f)  of  the  Library 
Services  and  Construction  Act  (20  U.S.C. 
375(f)),  as  enacted  by  section  502  of  the 
National  Literacy  Act  of  1991,  the 
Secretary  gives  a  preference  to 
applications  that  meet  the  following 
competitive  priority.  The  Secretary 
awards  up  to  15  points  to  an  application 
that  meets  this  competitive  priority  in  a 
particularly  effective  way.  'These  points 
are  in  addition  to  any  points  the 
application  earns  under  the  selection 
criteria  for  the  program: 

Priority  for  programs  and  services  in 
areas  of  greatest  need  and  which 
coordinate  literacy  services.  In 
awarding  grants  imder  section  601  the 
Secretary  gives  priority  to  programs  and 
services  that — 

(1)  Will  be  delivered  in  areas  of 
greatest  need  that  have  highest 
concentrations  of  adults  who  do  not 
have  a  secondary  education  or  its 
equivalent,  and  that — 

(A)  Have  few  community  or  financial 
resources  to  establish  the  program 
described  under  section  601  without 
Federal  assistance,  or 

(B)  Have  low  per  capita  income, 
unemployment  or  underemployment: 
and 

(2)  Coordinate  with  literacy 
organizations  and  community  based 
organizations  providing  literacy 
services. 


FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Cameron  Lyons  or  Barbara 
Humes,  Program  Officers,  Library 
Development  Sta^,  Library  Programs, 
U.S.  Department  of  Education,  555  New 
Jersey  Avenue,  NW..  room  404, 
Washington.  DC  20208-5571.  Telephone 
(202)  219-1315.  Deaf  or  hearing  impaired 
individuals  may  call  the  Federal  Dual 
Party  Relay  Service  at  1-800-877-8339 
(in  the  Washington,  DC  area  code, 
telephone  708-9300)  between  8  a.m.  and 
7  p.m..  Eastern  time. 

Program  Authority:  U.S.C  375. 

Dated:  October  15, 1991. 

Diane  Ravitch, 

Assistant  Secretary  for  Educational  Research 
and  Impro  vement. 

(FR  Doc.  91-25244  Filed  10-17-91:  8:45  am] 
BILUNO  CODE  400(M)1-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER92-27-000.  et  aL] 

The  United  Illuminating  Co.,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Riings 

October  10, 1991. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission; 

1.  The  United  Illuminating  Co. 

(Docket  No.  ER92-27-000] 

Take  notice  that  on  October  3, 1991, 
The  United  Illuminating  Company  (UI) 
tendered  for  filing  rate  schedules  for 
coordination  transactions  involving  the 
exchange  with  or  sale  of  capacity  and 
energy  to  Massachusetts  Municipal 
Wholesale  Electric  Company 
(MMWEC).  The  sales  are  pursuant  to  a 
System  Power  Sales  Agreement 
(Agreement)  dated  May  1, 1990,  and  UI 
proposes  that  service  under  the 
Agreement  commence  on  that  same 
date. 

Copies  of  the  filing  were  served  upon 
MMWEC  and  on  the  Massachuesetts 
Department  of  Public  Utilities. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PSI  Energy,  Inc. 

[Docket  No.  £892-30-000] 

Take  notice  that  PSI  Energy,  Inc.  (PSI). 
on  October  4, 1991,  tendered  for  filing 
Modification  Nos.  6  and  8  pursuant  to 
the  Interconnection  Agreement  between 
PSI  and  Indiana  Michigan  Power 
Company,  dated  February  21, 1964,  and 
a  Greentown  Substation  Maintenance 


Agreement  between  the  same  two 
parties,  dated  September  1, 1987. 

Modification  No.  6  amends  the 
Interconnection  Agreement  by  updating 
the  descriptions  of  some  of  the 
interconnection  points.  An  appendix  I  is 
also  added  for  coordination  of  the 
765,000  volt  development  between  the 
two  companies. 

Modification  No.  8  modifies 
Modification  No.  6  by  updating  the 
schematic  diagram  and  the  in  service 
date  contained  in  appendix  I. 

The  Greentown  Substation 
Maintenance  Agreement  defines  the 
maintenance  responsibility  for  each 
company  in  the  joint  owned  Greentown 
Substation.  The  method  and  term  for 
billing  for  maintenance  work  performed 
on  the  other  parties  equipment  is  also 
provided  for. 

Copies  of  the  filing  were  served  on 
Indiana  Michigan  Power  Company, 
American  Electric  Power  Service 
Corporation,  the  Michigan  Public 
Service  Commission  and  the  Indiana 
Utility  Regulatory  Commission. 

Comment  date:  October  25, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  St.  Joseph  Light  &  Power  Co. 

[Docket  No.  ER92-28-000] 

Take  notice  that  St.  Joseph  Light  & 
Power  Company  (SJLP)  on  October  3, 
1991,  tendered  for  filing  the  April  14, 

1987  Letter  of  Intent  Between  SJLP  and 
Associated  Electric  Cooperative.  Inc. 
(AECI).  The  Letter  of  Intent  indicates  the 
desire  of  SJLP  and  AECI  to  add  a  new 
type  of  service  known  as  Delivery  Point 
Service.  SJLP  requests  that  the  filing  be 
permitted  to  become  effective  April  29, 
1987. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Long  Island  Lighting  Co. 

[Docket  No.  ER92-2&-000] 

Take  notice  that  on  October  3, 1991, 
Long  Island  Lighting  Company  (LILCO) 
tendered  for  filing  proposed  changes  in 
its  FERC  Rate  Schedule  34,  pursuant  to 
which  LILCO  transmits  power  and 
energy  from  the  Power  Authority  of  the 
State  of  New  York  (Power  Authority)  to 
two  Power  authority  customers  in 
LILCO's  service  area,  Grumman 
Corporation  and  Brookhaven  National 
Laboratory. 

The  proposed  changes  would  increase 
revenues  from  such  service  by  $236,100 
based  on  the  12-month  period  ending 
May  31, 1992.  LILCO  proposes  to 
increase  the  rates  in  order  to  reflect 
changes  in  the  Company's  cost  of 
service  and  delivery  points. 
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Copies  of  this  filing  were  served  upon 
the  Power  Authority,  Grumman 
Corporation  and  Brookhaven  National 
Laboratory,  and  the  New  York  State 
Public  Service  Commission. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER92-24-000] 

Take  notice  that  on  October  3, 1991, 
Northeast  Utilities  Service  Company 
(NUSCO),  as  agent  for  The  Connecticut 
Light  and  Power  Company  and  Western 
Massachusetts  Electric  Company 
(collectively  referred  to  as  the  NU 
Companies],  tendered  for  filing  Letter 
Agreements  providing  for  the  transfer  of 
certain  NU  Companies'  capacity 
purchase  to  Boston  Edison  Company 
(BE)  and  Public  Service  Company  of 
New  Hampshire  (PSNH),  respectively. 

NUSCO  requests  that  the  Commission 
waive  its  standard  notice  and  Hling 
requirements  to  the  extent  necessary  to 
permit  the  Letter  Agreements  to  become 
effectively  May  1, 1990. 

NUSCO  states  that  a  copy  of  the  rate 
schedule  has  been  mailed  to  BE  and 
PSNH. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Long  Island  Lighting  Co. 

[Docket  No.  ER92-25-000] 

Take  notice  that  Long  Island  Lighting 
Company  (LILCO  or  Company)  on 
October  3, 1991,  tendered  for  filing 
proposed  changes  in  its  FERC  Rate 
Schedule  32,  pursuant  to  which  LILCO 
transmits  power  and  energy  from  the 
Power  Authority  of  the  State  of  New 
York  (Power  Authority)  to  the  three 
municipal  electric  utilities  on  Long 
Island:  The  Villages  of  Greenport, 
Rockville  Centre  and  Freeport. 

The  proposed  changes  would  increase 
revenues  from  such  service  by  $515,401 
based  on  the  12-month  period  ending 
May  31, 1992.  LILCO  proposes  to 
increase  the  rates  in  order  to  reflect 
changes  in  the  Company's  cost  of 
service  and  delivery  points. 

Copies  of  this  filing  were  served  upon 
the  Power  Authority,  the  Municipal 
Electric  Utilities  Association  of  New 
York  State,  the  Incorporate  Villages  of 
Greenport,  Freeport  and  Rockville 
Centre,  and  the  New  York  State  Public 
Service  Commission. 

Comment  Date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 


7.  Consumers  Power  Co. 

[Docket  No.  ER92-22-0001 

Take  notice  that  on  October  3, 1991, 
Consumers  Power  Company 
(Consumers)  tendered  for  filing  Service 
Agreements  for  Limited-Term 
Prescheduled  Interruptible  Wholesale 
Electric  Service  with  the  Cities  of  Bay 
City,  Hart,  St.  Louis,  Portland,  Eaton 
Rapids  and  Holland  and  Edison  Sault 
Electric  Company. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Kansas  City  Power  &  Light  Co. 

[Docket  No.  ER92-2(M)00] 

Take  notice  that  on  October  3, 1991, 
Kansas  City  Power  &  Light  Company 
(KCPL)  tendered  for  filing  an 
Amendatory  Agreement  No.  2  to 
Municipal  Wholesale  Firm  Pow'er 
Contract,  between  KCPL  and  the  City  of 
Slater,  Missouri,  dated  June  4, 1991,  and 
associated  agreements.  KCPL  states  that 
the  Amendatory  Agreement  provides  a 
new  34  kv  delivery  point  and  provides 
for  the  related  34  kv  line  facilities. 

KCPL  requests  an  effective  date  of 
August  1, 1991,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Kansas  City  Power  ft  Light  Co. 

[Docket  No.  ER92-19-000] 

Take  notice  that  on  October  3, 1991, 
Kansas  City  Power  ft  Light  Company 
(KCPL)  tendered  for  filing  an 
Amendatory  Agreement  No.  5  to 
Municipal  Participation  Agreement 
(MPA),  between  KCPL  and  the  City  of 
Independence,  Missouri,  dated  April  19, 
1991.  KCPL  states  that  the  Amendatory 
Agreement  provides  a  new 
interconnection  and  revises  an  existing 
interconnection. 

KCPL  requests  an  effective  date  of 
June  1, 1991,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Kansas  Power  and  Light  Co. 

[Docket  No.  ER92-29-000] 

Take  notice  that  on  October  4, 1991, 
Kansas  Power  and  Light  Company  (KPL) 
tendered  for  filing  revised  exhibits  4A  to 
Transmission  Agreements  with  Kansas 
Gas  and  Electric  Company,  Centel 
Corporation — Western  Power  Division, 
and  Missouri  Public  Service  Company. 
KPL  states  that  these  revised  exhibits 
reflect  updated  loss  amounts  associated 


with  transmission  services  rendered  to 
each  party  under  various  load 
conditions. 

Copies  of  the  filing  were  served  upon 
Kansas  Gas  and  Electric  Company, 
Centel  Corporation — Western  Power 
Division,  and  Missouri  Public  Service 
Company. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Connecticut  Light  and  Power  Co. 
[Docket  No.  ER92-23-000] 

Take  notice  that  on  October  3, 1991, 
The  Connecticut  Light  and  Power 
Company  (CL&P)  tendered  for  filing  two 
Letter  Agreements  that  extend  the  term 
of  a  previously  filed  Capacity  Exchange 
Agreement  dated  June  1, 1985,  between 
the  CL&P  and  The  United  Illuminating 
Company  (UI). 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  and  filing 
requirements  to  the  extent  necessary  to 
permit  the  temporary  extension  in  term 
to  become  effective  November  1, 1986. 

CL&P  states  that  a  copy  of  the  rate 
schedule  has  been  mailed  to  UI. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Dayton  Power  and  Light  Company 
[Docket  No.  ER91-65O-000J 

Take  notice  that  the  Dayton  Power 
and  Light  Company  (Dayton)  tendered 
for  filing  on  September  19, 1991,  an 
executed  Letter  Agreement  extending 
the  term  of  the  existing  Purchase  and 
Resale  Agreement  (Agreement)  between 
Dayton  and  the  Village  of  Minster,  Ohio 
(Village). 

The  proposed  Letter  Agreement 
extends  the  term  of  the  existing 
Agreement  to  allow  Village  to  continue 
to  purchase  energy  requirements  from 
third  parties  who  will  use  their  existing 
Interconnection  Agreement  Rate 
Schedules  to  deliver  the  energy 
requirements  to  Dayton  for  final 
delivery  to  Village.  An  October  1, 1991, 
effective  date  has  been  requested.  A 
copy  of  this  filing  was  served  upon 
Village  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  October  24, 1991,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
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Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-25094  Filed  lO-lV-91: 8;45  am) 
BILUNO  CODE  S717-01-M 


[Project  No.  2205-006  Vermont] 

Central  Vermont  Public  Service  Corp., 
Availability  of  Environmental 
Assessment 

Ooctober  10, 1991 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  part  380  (order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  major  license  of 
the  constructed  and  proposed  Lamoille 
Hydroelectric  Project  located  on  the 
Lamoille  River  in  Chittendon  and 
Franklin  Counties,  near  Milton  and 
Fairfax,  Vermont,  and  has  prepared  an 
Environmental  Assessment  (EA),  for  the 
constructed  and  proposed  project.  In  the 
EA,  the  Commission's  staff  has  analyzed 
the  potential  environmental  impacts  of 
the  constructed  and  proposed  project 
and  has  concluded  that  approval  of  the 
project,  with  appropriate  mitigative 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
room  3308,  of  the  Commission's  offices 


at  941  North  Capitol  Street  NE., 
Washington,  DC  20426. 

Lois  D.  Cashell, 

Secretary. 

(FR  Dos.  91-25156  Filed  10-17-91;  8:45  am] 
BILUNO  CODE  6717-01-« 


[Docket  Nos.  CP91-350-001,  et  aL] 

Tennessee  Gas  Pipeline  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

October  10, 1991. 

Take  notice  that  the  following  fiiings 
have  been  made  with  the  Commission; 

1.  Tennessee  Gas  Pipeline  Co. 

[Docket  No.  CP91-350-001] 

Take  notice  that  on  October  1, 1991. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511,  Houston, 
Texas  77252-2511,  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act,  filed  an 
amendment  to  the  application  for  a 
certiHcate  of  public  convenience  and 
necessity  which  it  Hied  in  this 
proceeding  on  November  7, 1990.  By  this 
amended  application,  Tennessee  seeks 
authority  to  abandon  17,300  Dekatherms 
(Dth)  per  day  of  firm  sales  service  for 
Colonial  Gas  Company  (Colonial)  under 
Tennessee’s  Rate  Schedule  CD-6,, 
effective  November  1, 1991.  Tennessee 
will  provide  Colonial  a  brm 
transportation  service  of  up  to  17,300 
Dth  per  day  pursuant  to  Tennessee’s 
Rate  Schedule  FT  upon  the  effective 
date  of  the  abandonment  authorization 
requested,  all  as  more  fully  set  forth  in 
the  amended  application  which  is  on  Hie 
with  the  Commission  and  open  to  public 
inspection. 

To  effectuate  its  proposal,  Tennessee 
requests  (1)  withdrawal  of  its  request  for 
a  certificate  of  public  convenience  and 
necessity  to  render  a  certain  firm 
transportation  service  to  Colonial  and 
(2)  that  the  Commission  grant 
abandonment  authorization  of  an 
additional  7,300  Dth  per  day  of  firm 
sales  service  rendered  for  Colonial 
under  Tennessee’s  Rate  Schedule  CD-6 
effective  as  of  November  1, 1991.  No 


new  facilities  need  be  constructed  to 
implement  the  proposed  transportation 
service. 

Comment  date:  October  31, 1991,  in 
accordance  with  the  first  subparagraph 
of  Standard  Paragraph  F  at  the  end  of 
this  notice. 

2.  Stingray  Pipeline  Company;  United 
Gas  Pipe  Line  Company;  United  Gas 
Pipe  Line  Company;  United  Gas  Pipe 
Line  Company 

(Docket  Nos.  CP92-43-000S  CP92-45-000, 
CP92-46-000,  CP92-47-0001 

Take  notice  that  the  above  referenced 
companies  (Applicants)  filed  in  the 
above  reference  dockets,  prior  notice 
requests  pursuant  to  §  §  157.205  and 
284.223  of  the  Commission’s  Regulations 
under  the  Natural  Gas  Act  for 
authorization  to  transport  natural  gas  on 
behalf  of  various  shippers  under  their 
blanket  certificates  issued  pursuant  to 
section  7  of  the  Natural  Gas  Act,  all  as 
more  fully  set  forth  in  the  prior  notice 
requests  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection  and  in  the  attached  apfiendix. 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 
service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average 
day,  and  annual  volumes,  and  the 
docket  numbers  and  initiation  dates  of 
the  120-day  transactions  under  §  284.223 
of  the  Commission’s  Regulations,  has 
been  provided  by  the  Applicants  and  is 
included  in  the  attached  appendix. 

The  Applicants  also  state  that  each 
would  provide  the  service  for  each 
shipper  under  an  executed 
transportation  agreement,  and  that  the 
Applicants  would  charge  the  rates  and 
abide  by  the  terms  and  conditions  of  the 
referenced  transportation  rate 
schedules. 

Comment  date:  November  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


*  These  prior  notice  requests  are  not 
consolidated. 


Docket  No. 

Applicant  (date 

related  *  dockets 

filed) 

Shipper  name 


Peak  day,‘ 
average  annual 


rate 


CP92-43-000 

(10-7-9T) 


CP92-45-000 

(10-7-9t) 


Stingray  Pipeline 
Comparty,  701 
East  22nd 
Street, 
Lombard, 
Illinois  60148. 

United  Gas  Pipe 
Line  Company, 


08-01-91,  ITS 
interruptible. 


ST91-10149-000 

RP89-70-000 


LA.  MS.  PL.  AL .  09-16-91,  ITS  ST91- 10594-000 

interruptible.  CP88-6-000 


i 
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Docket  No. 
related  *  dockets 

Applicant  (date 
filed) 

Shipper  name 

Peak  day,' 
average  anrHJal 

Points  of  • 

Start  up  date,  rate 

Related  dockets 

Receipt 

'  Delivery 

schedule 

CP92-46-000 

(10-7-91) 

United  Gas  Pipe 
Line  Conipany, 
P.O.  Box  1478. 
Houston,  Texas 
77251-1478. 

Arkla  Energy 
Marketing 
Company. 

1,163 . 

1,163 . 

424.495 . 

MS,  LA . 

MS . 

08-27-91,  FTS 
firm. 

ST91 -10349-000 
CP88-6-000 

CP92-47-000 

United  Gas  Pipe 

Equitable 

262,000 . 

LA,  OLA.  TX.  MS. 

LA.  TX,  FL.  MS, 

09-10-91,  ITS 

ST91 -10498-000 

(10-7-91) 

Line  CXxnpany. 
P.O.  Box  1478, 
Houston,  Texas 
77251-1478. 

Resources 

Marketing 

Company. 

262,000 . 

95,630,000 . 

OTX. 

AU  OTX. 

interruptible. 

CP88-6-000 

*  Quantities  are  shown  in  MMBtu. 

*  Offshore  Louisiana  arxl  Offshore  Texas  are  shown  as  OLA  and  OTX,  respectively.  ^ 

*  The  CP  and  RP  docket  corresponds  to  applicant’s  blanket  transportation  certificate.  If  an  ST  docket  is  shown,  120-day  transportation  service  was  reported  m  it 


3.  United  Gas  Pipe  Line  Co. 

(Docket  Nos.  CP92-53-000.  CP92-54-000. 
CP92-55-000.  CP92-50-000] 

Take  notice  that  on  October  7, 1991, 
United  Gas  Pipe  Line  Company  (United), 
P.O.  Box  1478,  Houston,  Texas  77251- 
1478,  filed  in  the  above-referenced 
dockets  prior  notice  requests  pursuant 
to  S§  157.205  and  284.223  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  for  authorization  to 
transport  natural  gas  on  behalf  of 


shippers  under  its  blanket  certificate 
issued  in  Docket  No.  CP88-6-000, 
pursuant  to  section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
requests  that  are  on  file  with  the 
Commission  and  open  to  public 
inspection.® 

Information  applicable  to  each 
transaction,  including  the  identity  of  the 
shipper,  the  type  of  transportation 


*  These  prior  notice  requests  are  not 
consolidated. 


service,  the  appropriate  transportation 
rate  schedule,  the  peak  day,  average  day 
and  annual  volumes,  and  the  initiation 
service  dates  and  related  ST  docket 
numbers  of  the  120-day  transactions 
under  §  284.223  of  the  Commission’s 
Regulations,  has  been  provided  by 
United  and  is  summarized  in  the 
attached  appendix. 

Comment  date:  November  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 


Docket  No.  (date  fHed) 

Shipper  name  (type) 

Peak  day, 
average  day, 
annual 
MMBtu 

Receipt  points 

1 

Deirvery  points 

Contract  date,  rate 
schedule,  service 
type 

Related  docket 
start  up  date 

CP92-53-000 

(10-7-91) 

CP92-54-000 

(10-7-91) 

CP92-55-000 

(10-7-91) 

CP92-56-000 

(10-7-91) 

Associated  Intrastate 
Pipeline  Company 
(rnarketer). 

Arkla  Energy  Marketing 
Company  (marketer). 

Centran  Corporation 
(marketer). 

Enron  Gas  Marketing, 

Inc.  (marketer). 

209,600 

209,600 

76.504.000 

209,600 

209,600 

76,504,000 

20,960 

20,960 

7.650.400 

524,000 

524,000 

191,260,000 

On  LA . 

ON  LA.  MS . 

1- 14-88,  ITS. 
Interruptible. 

2- 12-88,  ITS, 
Interruptible. 

11-7-90,  ITS. 
Interruptible. 

1-20-89,  ITS, 
Interruptible. 

ST91 -10595-000, 
9-12-91. 

ST91-10497-000. 

9-10-91. 

ST91 -10496-000. 
9-10-91. 

ST91 -10540-000, 
9-16-91. 

On  LA.  MS . 

On  LA.  MS,  TX.  AL . 

4.  Northern  Natural  Gas  Company, 
Division  of  Enron  Corp. 

(Docket  No.  CP92-24-000] 

Take  notice  that  on  October  4, 1991, 
Northern  Natural  Gas  Company, 
Division  of  Enron  Corp.  (Northern),  1111 
South  103rd  Street,  Omaha,  Nebraska 
68124-1000,  filed  a  prior  notice  request 
with  the  Commission  in  Docket  No. 
CP92-24-000  pursuant  to  §  157.205  of  the 
Commission’s  Regulations  under  the 
Natural  Gas  Act  (NGA)  for 
authorization  to  construct  and  operate  a 
new  delivery  point  in  order  to  provide 
an  interruptible  transportation  service 
for  Texaco  Gas  Marketing,  Inc. 

(Texaco),  an  end-user,  under  the  blanket 
certificates  issued  in  Docket  Nos.  CP82- 


401-000  and  CP86-435-000,  respectively, 
pursuant  to  section  7  of  the  NGA,  all  as 
more  fully  set  forth  in  the  request  which 
is  open  to  public  inspection. 

Northern  proposes  to  transport  up  to 
COO  MMBtu  per  day  equivalent  of 
natural  gas  on  a  peak  day  pursuant  to 
an  October  3, 1991,  agreement  under  its 
Rate  Schedule  IT-1.  Northern  indicates 
that  it  would  receive  the  gas  in  Kansas, 
New  Mexico,  Oklahoma,  and  Texas,  and 
would  deliver  Texaco’s  gas  at  a  new 
delivery  point  in  Lea  County,  New 
Mexico.  Northern  states  that  Texaco 
would  reimburse  Northern  for  the 
estimated  $9,000  construction  fee  for  the 
proposed  delivery  point.  Northern 
further  indicates  that  it  would  transport 
200  MMBtu  on  an  average  day  and 


292,000  MMBtu  annually  for  Texaco’s 
use  as  compressor  fuel  at  its  Teague 
Switch  compressor  station. 

Comment  date:  November  25, 1991,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  the  comment 
date  file  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  DC 
20426,  a  motion  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  385.214) 
and  the  Regulations  under  the  Natural 
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Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this  Rling 
if  no  motion  to  intervene  is  filed  within 
the  time  required  herein,  if  the 
Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certiHcate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  the  applicant  to  appear 
or  be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission’s 
staff  may,  within  45  days  after  the 
issuance  of  the  instant  notice  by  the 
Commission,  file  pursuant  to  rule  214  of 
the  Commission’s  Procedural  Rules  (18 
CFR  385.214)  a  motion  to  intervene  or 
notice  of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed  for 
filing  a  protest,  the  instant  request  shall 
be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-25095  Filed  10-17-91;  8:45  am) 
BILUNO  CODE  S717-01-H 

[Docket  No.  RP91-1S1-004I 

Carnegie  Natural  Gas  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

October  10, 1991. 

Take  notice  that  Carnegie  Natural  Gas 
Company  (Carnegie)  on  October  8, 1991, 


tendered  for  filing  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1: 

Twenty-Second  Revised  Sheet  No.  8 

Twenty-Second  Revised  Sheet  No.  9 

Carnegie  has  requested  waiver  of  the 
notice  requirements  so  as  to  permit  the 
tariff  sheet  to  become  effective  on 
October  9, 1991. 

Carnegie  states  that  the  tariff  sheets 
are  being  filed  to  reflect  a  voluntary 
reduction  in  the  rate  under  Carnegie’s 
Rate  Schedule  LVIS  during  the  Summer 
Period.  Carnegie  states  that  by  reducing 
the  Summer  Period  Rate  Schedule  LVIS 
rate,  its  Rate  Schedule  LVIS  customer 
will  have  the  opportunity  to  purchase 
from  Carnegie  during  the  Summer  Period 
at  the  same  rate  as  Carnegie’s  other 
resale  customers  that  purchase  gas  from 
Carnegie  under  Rate  Schedule  CDS. 

Carnegie  states  that  copies  of  the 
filing  were  served  on  all  jurisdictional 
sales  customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  18, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-25154  Filed  10-17-91:  8:45  am) 
BILUNO  CODE  S717-01-y 


[Docket  Nos.  EC92-1-000  and  EL92-5-000] 

Commonwealth  Atlantic  Limited 
Partnership;  Filing 

October  11, 1991. 

Take  notice  that  on  October  10, 1991, 
Commonwealth  Atlantic  Limited 
Partnership  (“Commonwealth”)  filed  an 
application  for  the  Commission  to 
disclaim  jurisdiction  under  section  203 
of  the  Federal  Power  Act,  16  U.S.C.  824b, 
or,  in  the  alternative,  to  grant 
authorization  under  section  203  and 
waive  part  33  of  the  Commission’s 
regulations,  18  CFR  part  33.  with  respect 
to  proposed  changes  in 
Commonwealth’s  ownership  structure 
and  the  contemplated  disposition  of  the 
general  partnership  interest  in 
Commonwealth  to  an  investor  that  will 


not  be  an  electric  utility,  a  public  utility 
holding  company,  or  an  affiliate  of 
either.  Commonwealth  requests  that  the 
Commission  act  on  an  expedited  basis. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  31, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-25096  Filed  10-17-91:  8:45  am) 
BILUNG  CODE  6717-01-M 

[Docket  No.  ER92-5(M)00] 

Consolidated  Edison  Company  of  New 
York;  Filing 

October  11, 1991. 

Take  notice  that  on  October  7, 1991, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (“Con  Edison”)  tendered  for 
filing  a  Rate  Schedule  and  three 
Supplements,  constituting  an  agreement 
to  provide  transmission  service  for  the 
Long  Island  Lighting  Company 
(“ULCO”).  The  Rate  Schedule  provides 
for  transmission  of  power  and  energy 
from  sources  in  upstate  New  York  to 
LILCO.  Con  Ed  requests  waiver  of 
notice  requirements  so  that  the  Rate 
Schedule  and  the  Supplements  can  be 
made  effective  as  of  ^ptember  18, 1988, 
July  1, 1989,  July  1, 1990,  and  July  1, 1991. 
Included  as  part  of  the  filing  is  a 
Certificate  of  Concurrence  in  the  Rate 
Schedule  signed  by  LILCO. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  28. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
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taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  niing  are  on  Hie  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Casfaell, 

Secretary. 

[FR  Doc.  91-25163  Filed  10-17-61;  8;45  ani| 
BILUNO  CODE  e717-01-« 


[Docket  No.  TQ92-1-24-000I 

Equitrans,  Inc4  Proposed  Changes  in 
FERC  Gas  Tariff 

October  10. 1991. 

Take  notice  that  Equitrans,  Inc. 
(Equitrans)  on  October  8, 1991,  tendered 
for  filing  the  following  tariff  sheets  to  its 
FERC  Gas  Tariff,  Original  Volume  No.  1. 
with  the  proposed  effective  date  of 
November  1, 1991: 

Thirtieth  Revised  Sheet  No.  10 

Tweatieth  Revised  Sheet  Na  34 

Equitrans  states  that  the  purpose  of 
the  filing  is  to  implement  an  Out-Of- 
Cycle  Purchased  Gas  Cost  Adjustment 
(rcA)  to  reflect  an  increase  in 
Equitrans’  pipeline  supplier  rates  under 
Texas  Eastern  Transmission 
Corporation’s  Rate  Schedule  CD-I  filed 
in  Docket  No.  TQ92-1-17  on  October  1, 
1991.  and  Kentucky  West  Viigima  Gas 
Co.’s  Rate  Schedule  PLS-1  filed  in 
Docket  No.  TQ92-2-40  on  October  1, 
1991.  Equitrans  states  that  the  filing  is 
necessary  in  order  to  have  the  rates 
charged  to  Equitrans’  jurisdictional 
customers  more  closely  reflect  Uie 
experienced  cost  of  gas  being  incurred 
by  the  Applicant. 

Equitrans  states  that  copies  of  the 
filing  has  been  served  upon  its 
purchasers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
DC  204:^.  in  accordance  with  18  CFR 
385.214  of  the  Commission’s  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
October  18. 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  C^ies 
of  this  filing  are  on  file  with  the 


Commissimi  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  91-25155  Filed  10-17-91;  8;45  am] 

BILUNO  CODE  sn7-«1-«l 

[Docket  No.  RP92-9-000] 

Boundary  Gas,  Inc4  Proposad 
Changes  in  FERC  Gas  Tariff 

October  10, 1991. 

Take  notice  that  on  October  7. 1991, 
Boundary  Gas,  Inc.  (Boundary)  tendered 
for  fihng  Original  Tariff  Sheets  No.  4A, 
9A.  and  35A,  First  Revised  Tariff  ^eel 
Nos.  9, 36,  and  38,  and  Second  Revised 
Tariff  Sheet  Nos.  3, 4, 14. 35,  and  41  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  The  revised  tariff  sheets  are 
proposed  to  become  effective  on 
November  6, 1991. 

Boundary  states  that  the  purpose  of 
this  filing  is  to  make  changes,  which 
Boundary  and  the  fourteen  Boundary 
stockholders  who  purchase  gas  from 
Boundary  have  agreed  to  make,  in  the 
Base  2  Gas  Sales  Agreement,  which 
constitutes  Rate  Schedule  G-1  of 
Boundary’s  Tariff.  Boundary  has 
proposed  to  (1)  amend  the  excess  gas 
pricing  calculation  in  its  tariff  to  make  it 
clear  diat  Boundary  can  reoffer  excess 
gas  dedicated  to  one  Repurchaser  to 
other  Repurchasers  at  a  price  which 
includes  less  than  the  original 
Repurchaser’s  full  aliquot  share  of  the 
monthly  demand  charge,  and  (2)  to 
reflect  the  merger  of  two  Boundary 
Repurchasers,  Manchester  Gas 
Company  and  Gas  Service,  Inc.  into 
EnergyNorth  Gas  Serv'ice.  Inc.,  which 
has  replaced  them  as  a  Boundary 
stockholder  and  Repurchaser. 

Boundary  states  that  copies  of  the 
filing  were  served  upon  each  of  the 
Boundary  Repurchasers  and  their 
respective  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  625 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Conunission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  filed  on  or  before 
October  17, 1991.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filiiTg  are  on  file  with  the 


Commission  and  are  available  for  pubfic 
inspection  in  the  public  reference  room. 
Lois  D.  Casheli. 

Secretary. 

[FR  Doc.  91-25153  Filed  10-17-91;  8:45  am) 
BtLUNG  CODE  <717-41-11 

[Docket  Nos.  RP91-164-000  and  RP91-164- 
001] 

Granite  State  Gas  Transmisaion  Inc^ 
Informal  Settlement  Conference 

October  11, 1991. 

Take  notice  that  an  kifonnal 
settlement  conference  will  be  convened 
in  this  proceeding  on  October  24. 1991. 
at  10  a.m.,  (to  continue  on  October  25, 
1991.  if  necessary]  at  the  offices  of  the 
Federal  Energy  R^ulatory  Commission, 
810  First  Street  NE..  Washington,  DC. 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 

docket  _ 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to  attend. 
Persons  wishing  to  become  a  party  must 
move  to  intervene  and  receive 
intervenor  status  pursuant  to  the 
Commission’s  regulations  (18  CFR 
385.214). 

For  aidditional  information,  contact 
John  ).  Keating  at  (202)  208-0762  or  Anja 
M.  aark  at  (202)  208-2034. 

Lois  D.  CosheU, 

Secretary. 

(FR  Doc.  91-25165  Filed  10-17-91;  8:45  am) 
BILUNO  CODE  S717-01-«i 

[Dodnt  Noa.  RP91-143-004  and  RP91'231- 
000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Pfaca  Tariff  Sheets  Into 
Effect 

October  10. 1991. 

Great  Lakes  Gas  *rransmission 
Limited  Partnership  (Great  Lakes)  filed 
on  September  30. 1991  a  motion  to  place 
into  effect  on  November  1, 1991,  subject 
to  refund,  the  increase  in  rates  and 
charges  suspended  herein  by  the 
Commission’s  order  of  May  31. 1991,  and 
which  is  contained  in  the  tariff  sheets 
attached  to  the  filing.  Great  Lakes  states 
that  the  revised  tariff  sheets  provided 
for  an  annual  rate  increase  for  Great 
Lakes’  jurisdictional  transportation 
services. 

Great  Lakes  states  that  at  this  time,  it 
does  not  know  whether  the  Commission 
will  continue  to  approve  its  historical 
rolled-in  ratemaking  methodology  or 
whether  the  Commission  will  approve 
an  incremental  ratemaking  methodology 
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for  its  new  Arm  transportation  service 
for  SEMCo  and  its  increased  Arm 
transportation  services  for  TransCanada 
PipeUnes  Limited  (TransCanada)  and 
Northern  Minnesota  Utilities  (NMU). 
Therefore,  Great  Lakes  states,  it  has 
enclosed  tariff  sheets  marked  "primary” 
provide  for  maximum  rates  that  could 
apply  to  Great  Lakes’  various 
jurisdicAonal  services  under  the  rate 
design  scenarios  presented  to  the 
Commission  by  parties  to  this 
proceeding.  In  effect.  Great  Lakes 
maintains,  incremental  rates  would 
apply  to  SEMCo’s  new  service  and  to 
TransCanada’s  and  NMU’s  increased 
services;  Great  Lakes’  proposed  rolled- 
in  rates  would  apply  to  all  other 
services.  Great  Lakes  states  that 
because  this  rate  structure  will  result  in 
Great  Lakes  billing  and  coUecAng  over 
its  Aled  cost  of  service,  it  is  willing  to 
establish  an  escrow  account  into  which 
any  such  overage  will  be  promptly 
placed  to  be  returned  to  the  appropriate 
customers  at  Anal  Commission 
disposition  of  the  rate  design  issue. 

Great  Lakes  states  that  it  has  included 
an  alternate  set  tariff  sheets  that 
contains  rate  for  all  jurisdictional 
services  based  upon  the  historically 
approved,  rolled-in  methodology. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Aling  sho^d  Ale  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commiasioa  825 
North  Capited  Street  NE..  Washington. 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  motions 
or  protests  should  be  Aled  on  or  before 
October  18, 1991,  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  acAon  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  Ale  a  moAon  to  intervene.  Copies 
of  this  Aling  are  on  Ale  with  the 
Commission  and  are  available  for  public 
inspection  in  the  public  reference  room. 
Lois  D.  CashetL 
Secretary. 

[FR  Doc.  91-25158  Piled  10-l7-fll;  8:45  am) 
BILUNO  cooe  •717-«t-M 


[Project  No.  2255-003— Wisconsin] 

Nekoosa  Papers  Inc.;  Establishing 
Procedures  for  ReNcensing  and  a 
Deadline  for  Submission  of  Final 
Amendments 

October  10. 1991. 

The  license  for  the  CenAalia  Project 
No.  225.5,  located  on  the  Wisconsin 
River,  Wood  County,  Wisconsin,  expires 
on  July  31, 1993.  The  statutory  deadline 


for  Aling  an  applicaAon  for  new  license 
was  July  31, 1991.  An  application  for 
new  license  has  been  Aled  as  follows: 


Project 

No. 

Applicant 

Contact 

2255-003 

Nekoosa  Papers 

Mr.  Richard  X 

me.,  too 

Grund,  Nekoosa 

Wisconsin  River 

Papers  Inc,  100 

Dr..  Port 

Wisconsin  River 

Edarards,  Wl 

Dr..  Port 

54469. 

Edwards,  Wt 
54469  (715) 
887-5481. 

The  following  is  an  approximate 
schedule  and  procedures  that  will  be 
followed  in  processing  the  applicaAon: 


Date 

Action 

Oct  20,  1991  . . 

Commission  notities  applicant 
that  its  applicatton  has  been 
accepted. 

Nov.  1.  1991 . 

Commission  issues  public  nobc* 
of  the  accepted  application 
establiahing  dates  Mng 

motions  to  interven*  and  pro¬ 
tests. 

Jan.  1.  1992 . 

Commission's  deadline  for  appli¬ 
cant  for  Wing  a  Snat  amend- 

1  merit  if  any.  to  its  application. 

Upon  receipt  of  any  addiAonal 
information  and  the  informaAon  Aled  in 
response  to  the  public  notices  of  the 
applicaAon,  the  Commission  will 
evaluate  the  application  in  accordance 
with  applicable  statutory  requirements 
and  take  appropriate  acAon  on  the 
application. 

Any  questions  concerning  this  noAce 
should  be  directed  to  Michael  Dees  at 
202-219-2807. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-25159  Filed  10-17-91;  a45  am) 
BILUNG  cooe  6717-ei-« 


[Docket  No.  TO92-2-59-001) 

Northern  Natural  Gas  C04  Proposed 
Changes  in  FERC  Gas  Tariff 

October  11. 1991. 

Take  notice  that  Northern  Natural 
Gas  Comptany  (Northern),  on  October  8, 
1991,  tendered  for  Aling  changes  in  its 
F.E.R.C.  Gas  Tariff,  Third  Revised 
Volume  No.  1  (Volume  No.  1  Tariff)  and 
Original  Volume  No.  2  (Volume  No.  2 
Tariff). 

On  September  30. 1991.  Northern  Aled 
revised  tariff  sheets  in  an  out-of-cycle 
PGA  Aling  in  accordance  with  §  154308 
of  the  Commission’s  Regulations.  In 
calculating  its  Field  ISS,  Field  Sales,  and 
E-1  rates  to  be  effective  October  1, 1991, 
Northern  failed  to  include  the  C^irrent 
Commodity  Rate  Adjustment  for 


Demand  Costs  for  Jurisdictional  Field 
Sales  derived  in  Schedule  Dl, 
Workpaper  No.  2,  of  Northern’s 
Quarterly  PGA  Aling  at  Docket  No. 
TQ92-1-59.  Thus,  the  Cumulative  PGA 
Adjustment  to  the  referenced  rates 
should  have  been  reduced  by  $0.1092  per 
MMBtu  effective  October  1, 1991,  in 
Northern’s  Aling  at  Docket  No.  TQOZ-2- 
59.  The  revised  tariff  sheets  Sub  Ninety- 
Ninth  Revised  ^eet  Noi.  4B  and  Sub 
One  Hundredth  Sixth  Revised  Sheet  No. 
IC  Aled  by  Northern  on  October  8, 1991. 
at  Docket  No.  TQ92-2-59-900  reffect 
such  change. 

Northern  states  that  copies  of  the 
Aling  were  serv'ed  upon  Northern’s 
jurisdictional  sales  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
Aling  should  Ale  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington,  DC  20426.  in  accordance 
with  rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedures.  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  21. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  acAon  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  AHng  are  on  Ale  with  the 
Commission  and  are  available  fat  puUic 
inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  91-25180  Filed  10-17-91;  8:45  am) 
BIUJN6  COOE  S717-0T-« 


[Project  No.  1403-004] 

Pacific  Gas  A  Electric  Ca;  Issuance  of 
Annual  License 

October  11. 1991. 

On  June  29, 1980,  PaciAe  Gas  & 
Electric  Company,  licensee  for  the 
Narrows  Project  No.  1403,  filed  an 
applicaAon  for  a  new  license  pursuant 
to  the  Federal  Power  Act  and  the 
Commission’s  regulations  thereunder. 
Project  No.  1403  is  located  on  the  Yuba 
River  in  Yuba  County,  California. 

The  License  for  Project  No.  1403  was 
issued  for  a  period  ending  July  31, 1991. 
Section  15(aJ  of  the  Federal  Power  Act 
(FPA),  16  U.&C  808(a).  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued  or  the  project  is  otherwise 
disposed  of  as  provided  in  secAon  15  or 
any  other  applicable  secAen  of  the  FPA. 
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Notice  is  hereby  given  that  an  annual 
license  for  Project  No.  1403  is  issued  to 
Pacific  Gas  &  Electric  Company  for  a 
period  effective  August  1, 1991,  through 
July  31. 1992,  or  until  the  issuance  of  a 
new  license  for  the  project  or  other 
resolution  under  the  FPA.  whichever 
comes  first. 

If  issuance  of  a  new  license  (or  other 
resolution)  does  not  take  place  on  or 
before  July  31, 1992,  an  annual  license 
will  be  issued  each  year  thereafter, 
effective  August  1  of  each  year,  until 
such  time  as  a  new  license  is  issued  (or 
other  resolution  is  effective],  without 
further  notice  being  given  by  the 
Commission. 

Lois  D.  Cashell, 

Secretory. 

(FR  Doc.  91-25166  Filed  10-17-91:  8:45  am] 
eiLUNG  CODE  S717-01-II 


(Docket  No.  TA92-1-40-001] 

Raton  Gas  Transmission  Co.; 

Proposed  Changes  in  FERC  Gas  Tariff 

October  11. 1991. 

Take  notice  that  Raton  Gas 
Transmission  Co.,  (Raton)  on  September 
12. 1991  tendered  for  filing  Substitute 
Twentysecond  Revised  Sheet  No,  4  as 
part  of  its  FERC  Gas  Tariff,  with  a 
proposed  effective  date  of  October  1, 
1991. 

Raton  states  that  the  tariff  sheet  is 
being  filed  to  reflect  an  increase  in 
commodity  charge  of  3.75  cents  per  Mcf 
due  to  change  in  Spot  Gas  purchase 
from  purchase  price  based  on 
interruptible  supply  to  a  supplier  of  firm 
Spot  Gas. 

Raton  states  that  copies  of  the  filing 
have  been  served  on  Raton’s  two 
customers  and  to  the  state  commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedures,  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  21. 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  CasholL 
Secretary. 

(FR  Doc.  91-25161  Filed  10-17-91;  8:45  amj 
BHJJNO  CODE  ST17-«1-« 


(Docket  No.  RP92-10-000] 

South  Georgia  Natural  Gas  Co., 
Proposed  Changes  in  FERC  Gas  Tariff 

October  11. 1991. 

Take  notice  that  on  October  9, 1991, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  the 
following  proposed  tariff  sheets  to  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff,  with  a  proposed  effective  date  of 
November  1, 1991: 

First  Revised  Sheet  No.  18 
First  Revised  Sheet  No.  19 
First  Revised  Sheet  No.  20 
First  Revised  Sheet  No.  21 
First  Revised  Sheet  No.  34E 
First  Revised  Sheet  No.  34F 
First  Revised  Sheet  No.  34G 
Second  Revised  Sheet  No.  34H 

South  Georgia  states  that  the  purpose 
of  the  filing  is  to  revise  those  Sections  to 
South  Georgia’s  General  Terms  and 
Conditions  to  its  gas  sales  tariff  and  the 
General  Terms  and  Conditions  for  Rate 
Schedules  FT  and  IT  which  set  forth  the 
standards  and  procedures  by  which 
South  Georgia  measures  gas  for  its 
customers.  South  Georgia  states  that  it 
is  currently  in  the  process  of  installing 
electronic  flow  computers  at  certain 
meter  stations  throughout  its  system 
which  will  ultimately  replace  the 
existing  chart  and  digital  recorder 
measurement  equipment.  For  this 
reason.  South  Georgia  has  revised 
sections  4  and  5  of  the  General  Terms 
and  Conditions  to  its  Tariff  to 
incorporate  measurement  by  electronic 
flow  computation. 

South  Georgia  states  that  copies  of  the 
filing  were  mailed  to  all  of  South 
Georgia’s  jurisdictional  purchasers, 
shippers  and  interested  state 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with  rule  214 
and  211  of  the  Commission’s  rules  of 
Practice  and  Procedure  (18  CFR  385.214. 
385.211).  All  such  petitions  or  protests 
should  be  filed  on  or  before  October  21, 
1991  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Loia  D.  Cashell, 

Secretary. 

(FR  Doc.  91-25162  Filed  10-17-91;  8:45  am| 
WUJNQ  CODE  S717-«1-ll 


[Docket  No.  RP87-15-030] 

Trunkline  Gas  Co.;  Compliance  Filing 

October  11. 1991. 

Take  notice  that  on  October  9, 1991. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  as  set  forth  in  Appendix 
A  attached  to  the  filing. 

Trunkline  states  that  this  filing  is  in 
compliance  with  the  Commission’s 
“Order  On  Initial  Decision”  of  July  22, 
1991  in  Docket  Nos.  RP87-15-019,  and  its 
“Order  on  Remand”  of  July  22, 1991  in 
Docket  No.  RP87-15-027  (Phase  I). 

Trunkline  states  that  the  tariff  sheets 
which  it  submitted  reflect:  (1)  The 
elimination  of  Trunkline’s  minimum 
commodity  bill  from  its  tariff  effective 
April  22, 1988,  rather  than  May  1, 1987, 
as  previously  ordered  by  the 
Commission;  and  (2)  the  reclassification 
of  LNG  minimum  bill  charges  incurred 
by  Trunkline  from  the  commodity  to  the 
demand  component  of  rates,  effective 
May  1, 1987. 

Trunkline  states  that  it  seeks  the 
recovery  by  direct  bill  to  its 
jurisdictional  sales  customers  of:  (1)  Its 
fixed  cost  commodity  minimum  bill 
charges  for  the  period  January  1, 1988 
through  April  22, 1988;  (2)  certain 
Trunkline  LNG  Company  (Trunkline 
LNG)  minimum  bill  costs  which  would 
have  been  recovered  in  the  demand 
component  of  Trunkline’s  rates  instead 
of  the  commodity  component,  offset  by 
commodity  recoveries  of  such  costs;  and 
(3)  appropriate  carrying  charges. 

Trunkline  requests  any  waiver  of  the 
Commission  Regulations  and  the  terms 
of  its  tariff  necessary  to  effect  the 
acceptance  of  the  proposed  tariff  sheets. 

Trunkline  states  that  it  has  served  a 
copy  of  the  filing  on  its  jurisdictional 
sales  customers,  interested  state 
commissions  and  parties  to  the 
proceeding  in  the  above-referenced 
docket  number. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorj'  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be  filed 
on  or  before  October  21, 1991.  Protests 
will  be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with 
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Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-25164  Filed  10-17-91;  8:45  am) 

»•  •  INO  CODE  t717-01-« 


[Docket  No.  RP91-152-003] 

Williams  Natural  Gas  Co.;  Make  Tariff 
Sheets  Effective 

October  10. 1991. 

Take  notice  that  on  October  8, 1991, 
Williams  Natural  Gas  Company  (WNG), 
moves  that  the  Revised  Tariff  Sheets 
specified  below  Hied  with  the 
Commission  in  Docket  No.  RP91-152  on 
May  8, 1991,  be  made  effective 
November  7, 1991: 

First  Revised  Volume  No.  1 
Substitute  First  Revised  Sheet  No.  5A 
Substitute  Fourth  Revised  Sheet  No.  6 
Substitute  Fourth  Revised  Sheet  No.  6A 
Second  Substitute  Fourth  Revised  Sheet  No.  9 

Original  Volume  No.  2 

Substitute  Fifth  Revised  Sheet  No.  144 

Substitute  Seventh  Revised  Sheet  No.  309 

Any  person  desiring  to  protest  said 
filing  should  Hie  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Washington.  DC  20426,  in  accordance 
with  rule  211  of  the  Commission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211].  All  such  protests  should  be 
filed  on  or  before  October  18, 1991. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  hling  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  91-25157  Filed  10-17-91;  8:45  am] 
BILLING  CODE  e717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-4022-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202] 
260-5073  or  (202]  260-5075. 

Availability  of  environmental  Impact 
Statements  Filed  October  07, 1991 
Through  October  11, 1991  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  910366,  Draft  EIS,  FHW,  NC.  US 
1  Improvements,  Secondary  Road  1853 


at  Lakeview  to  Secondary  Road  1180 
south  of  Sanford,  Funding,  Section  404 
Permit,  Lee  and  Moore  Counties,  NC, 
Due;  December  05, 1991,  Contact: 
Nicholas  Graf  (919]  856-4346. 

EIS  No.  910367,  Draft  EIS,  AFS,  ID. 
Coeur  d’ Arlene  Nursery  Pest 
Management,  Implementation,  Idaho 
Panhandle  National  Forests,  Kootenai 
County.  ID,  Due:  December  02, 1991, 
Contact:  Sally  Campbell  (503]  326- 
7755. 

EIS  No.  910368,  Final  EIS,  AFS.  AK. 
Bohemia  Mountain  Timber  Sales, 
Implementation  and  COE  Permit,  and 
Duncan  Salt  Chuck  Creek  Designation 
and  Nondesignation  into  the  Wild  and 
Scenic  River  System,  Tongass 
National  Forest,  Stikine  Area,  AK, 
Due:  November  18, 1991,  Contact: 
Tamara  Malone  (907]  772-3841. 

EIS  No.  910369,  Final  EIS,  EPA,  NJ, 
Upper  Passaic  River  Basin  201 
Facilities  Plan,  Upgrading  and 
Expansion,  Construction  Grant, 
Somerset,  Morris  and  Union  Counties, 
NJ,  Due:  November  18, 1991,  Contact: 
Robert  Hargrove  (212]  264-1892. 

EIS  No.  910370,  Final  EIS,  FHW.  WI. 
WI-TH-54  Improvements.  Wisconsin 
Rapids  to  US  51  in  Plover,  Funding, 
Section  404  Permit,  City  of  Wisconsin, 
Wood  and  Portage  Counties,  WI,  Due: 
November  18, 1991,  Contact:  Robert 
W.  Cooper  (608]  264-5940. 

EIS  No.  910371,  Draft  EIS,  SFW,  AK, 
Federal  Subsistence  Management 
Program  for  Federal  Public  Lands  in 
Alaska,  Implementation,  AK,  Due: 
December  09, 1991,  Contact:  Richard 
Pospahala  (907]  786-3447. 

EIS  No.  910372,  Final  EIS,  NPS,  CA. 
Santa  Monica  Mountains  National 
Recreation  Area,  Cheeseboro  Canyon 
and  Palo  Comado  Canyon  Land 
Exchange,  Ventura  and  Los  Angeles 
Counties,  CA,  Due:  November  18, 

1991,  Contact:  David  Gackenbach 
(818]  597-1036. 

EIS  No.  910373,  Draft  EIS,  NOA,  SC, 
North  Inlet/Winyah  Bay  National 
Estuarine  Research  Reserve 
Management  Plan,  Site  Designation, 
Funding,  Georgetown  County,  SC, 

Due:  December  02, 1991,  Contact: 

Susan  Durdan  (202]  606-4122. 

Amended  Notices 

EIS  No.  910280,  Draft  EIS.  UMT,  IL. 
Chicago  Central  Area  Circulator 
Transit  System  Improvement,  from 
Division  Street  (north]  Halsted  Street 
and  the  Chicago  River,  the  Stevenson 
Expressway,  and  Lake  Michigan, 
Funding,  Cook,  DuPage,  Kane,  Lake. 
McHenry  and  Will  Counties,  IL,  Due: 
October  25, 1991,  Contact:  Donald 
Gismondi  (312]  353-2865. 


Published  FR  08-23-91 — Review 
period  extended. 

Dated;  October  15, 1991. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-25180  Filed  10-17-91;  8:45  am] 
BILLING  CODE  SSSO-SO-H 


[ER-FRL-4022-7] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  September  30, 1991  Through 
October  4, 1991  pursuant  to  the 
Environmental  Review  Process  (ERP], 
imder  Section  309  of  the  Clean  Air  Act 
and  Section  102(2](c]  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of  Federal 
Activities  at  (202]  260-5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs]  was  published  in  FR 
dated  April  5, 1991  (56  FR  14096]. 

Draft  EISs 

ERP  No.  D-AFS-L65152-AK  Rating 
EC2,  Kelp  Bay  Timber  Harvest  Project, 
Availability  of  Timber  to  the  Alaska 
Pulp  Long-Term  Timber  Sale  Contract, 
Timber  Sale  and  Road  Construction. 
Implementation,  Tongass  National 
Forest,  Baran  of  Islands,  AK. 

Summary:  EPA  is  concerned  that 
proposed  best  management  practices 
may  not  ensure  that  the  Alaska  Water 
Quality  Standard  (WQS]  are  being  met, 
or  that  Bsheries  are  adequately 
protected.  Additional  information, 
including  a  detailed  monitoring  plan 
should  be  provided  in  the  final  HS. 

ERP  No.  D-BLM-K60022-CA  Rating 
E02,  Eagle  Mountain  Class  III 
Nonhazardous  Solid  Waste  Landfill 
Project  and  Specific  Plan,  Federal  Land 
Exchange,  Right-of-Way  Approval, 
Section  404  Permit,  Riverside  County, 

CA. 

Summary:  EPA  expressed 
environmental  objections  regarding 
potential  project  impacts  to  air  quality 
and  noted  that  the  project  as  proposed 
may  not  be  in  conformity  with  section 
176  of  the  Federal  Clean  Air  Act. 
Additional  information  and  analysis  of 
surface  and  ground  water  impacts  is 
needed.  EPA  recommends  that 
alternatives  that  focus  on  waste 
reduction  be  more  closely  examined  in 
the  final  EIS. 

ERP  No.  D-BLM-L6515&-OR  Rating 
LO,  Lower  Deschutes  Wild  and  Scenic 
River  Management  Plan, 
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Implementation,  Jefferson  Sherman  and 
Wasco  Counties,  OR. 

Summary:  EPA  has  no  objections  to 
the  preferred  alternative. 

ERP  No.  D-COE~K34008-CA  Rating  3, 
North  Delta  Multipurposes  Water 
Program,  Sacramento,  Cosumnes  and 
Mokelumne  River,  section  10  and  404 
Permit,  Sacramento  County,  CA. 

Summary:  EPA  provided  a  single  set  ■ 
of  comments  to  both  agencies  for  their 
respective  projects.  EPA  noted  that  it 
considered  both  draft  EIS  to  be 
inadequate  and  recommended  that  a 
single  EIS  should  be  prepared  to  address 
project  alternatives,  environmental 
impacts  and  mitigation  measures  to 
reduce  or  eliminate  adverse  impacts. 

EPA  recommended  that  greater 
consideration  sho’ild  be  given  to  urban 
and  agricultural  water  conservation  and 
these  projects  should  not  proceed  to 
hnal  design  until  water  quality 
standards  are  adopted.  If  these  issues 
are  not  satisfactorily  resolved,  the 
proposed  projects  may  be  candidates  for 
referral  to  the  Council  on  Environmental 
Quality. 

ERP  No.  D-IBR-K28013-CA  Rating  3, 
South  Delta  Water  Management 
Program.  Phase  I  of  Water  Banking 
Program,  Implementation,  COE  section 
10  and  404  Permits.  San  Joaquin  River, 
San  Joaquin  Delta,  CA. 

Summary:  EPA  provided  a  single  set 
of  comments  to  both  agencies  for  their 
respective  projects.  EPA  noted  that  it 
considered  both  draft  EISs  to  be 
inadequate  and  recommended  that  a 
single  EIS  should  be  prepared  to  address 
project  alternatives,  environmental 
impacts  and  mitigation  measures  to 
reduce  or  eliminate  adverse  impacts. 

EPA  recommended  that  greater 
consideration  should  be  given  to  urban 
and  agricultural  water  conservation  and 
these  projects  should  not  proceed  to 
final  design  until  water  quality 
standards  are  adopted.  If  these  issues 
are  not  satisfactorily  resolved,  the 
proposed  projects  may  be  candidates  for 
referral  to  the  Council  on  Environmental 
Quality. 

ERP  No.  D-UAF-J10009-SD  Rating 
EC2,  Ellsworth  Air  Force  Base 
Minuteman  II  of  the  44th  Strategic 
Missile  Wing  Deactivation, 
Implementation,  Rapid  City,  Pennington 
County.  SD. 

Summary:  EPA  has  concerns  related 
to  potential  water  quality  impacts.  The 
FEIS  needs  to  clearly  address:  (IJ  The 
proximity  of  the  water  supply  wells  to 
the  launch  control  facility  and  launch 
facility;  (2J  the  potential  hydraulic 
modifications  of  the  aquifer  and  well 
integrity,  (3)  borrowed  fill  material  so 
the  location  does  not  interfere  with  local 
water  recharge  areas;  and  (4J  the 


designation  of  WePhead  ^rotectio" 
Areas. 

ERP  No.  D-USA-Gl30ai-NM  Rating 
LO,  White  Sands  Missile  Range  Aerial 
Cable  Test  Capability  Facility, 
Construction,  Integration  and 
Development,  Jim  Site  or  Fairview 
Mountain  Site  Selection,  Socorro, 
Lincoln.  Otero,  and  Sierra  Counties,  NM. 

Summary:  EPA  has  no  objection  to  the 
proposed  action  as  described. 

Final  EISs 

ERP  No.  F-USA-1 1027-00,  Lexington 
Facility  of  Lexington-Bluegrass  Army 
Depot  Closure  and  Realignment  of 
functions  to  Tobyhanna  Army  Depot. 
Lackawanna  and  Wyoming  Counties, 
PA:  Letterkenny  Army  Depot  Fulton 
and  Franklin  Counties,  PA  and 
Washington  County,  MD:  Redstone 
ArsenaL  Madison  County,  AL;  and 
Anniston  Army  Depot,  Calhoun  County. 
AL. 

Summary:  EPA  concludes  that  the 
issues  raised  in  the  original  comments 
were  satisfactorily  addressed. 

ERP  No.  F-USA-/11006-00,  Pueblo 
Depot  Activity  Realignment  Transfers 
of  Ammunition  Mission  to  Red  Army 
Depot,  Davis,  Salt  Lake.  Tooele  and 
Utah  Counties,  UT;  Bowie  County,  TX 
and  Pueblo  County,  CO. 

Summary:  Review  of  the  FEIS  was  not 
deemed  necessary.  No  formal  letter  was 
sent  to  the  Agency.  Review  of  the  final 
EIS  has  been  completed  and  the  project 
found  to  be  satisfactory. 

ERP  No.  F-VAD-F9900a-1L, 
Northeastern  Illinois  Area  National 
Cemetery  Development,  Construction 
and  Operation,  Site  Selection,  Fort 
Sheridan,  Grant  Park,  Cissna  Park, 
Possible  Section  404  Permit  Lake, 
Kankakee  and  Iroquois  Counties,  IL 

Summary:  EPA  recommended  that  the 
proposal  to  turn  the  ravines,  bluffs  and 
beaches  into  a  nature  pressure  be 
adopted  and  that  adequate  buffers 
between  the  gravesites  and  the  natural 
areas  be  incorporated  into  the  layout 
plan. 

Dated:  October  15, 1991. 

William  D.  Dickerson, 

Deputy  Director,  Office  of  Federal  Activities. 
[FR  Doc.  91-25181  Filed  10-17-91:  8:45  am] 
BILUNO  CODE  6560-50-M 


[FRL-4022-8] 

Meeting  of  the  Ozone  Transport 
Commission  for  the  Northeast  UnItecI 
States 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  meeting. 


summary:  The  United  States 
Environmental  Protection  Agency  is 
announcing  a  meeting  of  the  Ozone 
Transport  Commission  to  be  held  on 
October  29. 1991. 

This  meeting  is  for  the  Transport 
Commission  to  deal  with  appropriate 
matters  within  the  transport  region,  as 
provided  for  under  the  Clean  Air  Act 
Amendments  of  1990.  This  meeting  is 
not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  Public 
Law  92-463,  as  amended. 

DATES:  The  meeting  will  be  held  on 
October  29, 1991. 

ADDRESSES:  The  meeting  will  be  held  at: 
The  Radisson  Suites  Hotel,  18th  Street  & 
Benjamin  Franklin  Parkway, 
Philadelphia,  Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 
Williams  S.  Baker,  Chief,  Air  Programs 
Branch,  United  States  Environmental 
Protection  Agency,  26  Federal  Plaza, 
room  1037A,  New  York,  New  York 
10278,  (212)  264-2517. 

FOR  PRESS  INQUIRIES  CONTACT:  John 
Haggerty,  New  Jersey  Department  of 
Environmental  Protection,  CN402, 
Trenton.  N.J.  08625-0402,  (609)  292-  2994. 
FOR  DOCUMENTS  CONTACT:  Robert 
Perciasepe,  Chairman,  Ozone  Transport 
Commission,  Maryland  Department  of 
the  Environment.  2500  Broening 
Highway,  Building  30A.  Room  2101A. 
Baltimore,  Maryland  21224,  (301)  631- 
3084. 

SUPPLEMENTARY  INFORMATION:  The 

Clean  Air  Act  Amendments  of  1990 
contain  at  section  184  new  provisions 
for  the  “Control  of  Interstate  Ozone  Air 
Pollution.”  Section  184(a)  establishes  an 
ozone  transport  region  comprised  of  the 
States  of  Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
parts  of  Virginia  and  the  District  of 
Columbia. 

The  Assistant  Administrator  for  Air 
and  Radiation  of  the  Environmental 
Protection  Agency  convened  the  first 
meeting  of  the  Commission  in  New  York 
City  on  May  7, 1991,  The  purpose  of  the 
Transport  Commission  is  to  deal  with 
appropriate  matters  within  the  transport 
region. 

The  purpose  of  this  notice  is  to 
announce  that  this  Commission  will 
meet  on  October  29, 1991.  The  meeting 
will  be  held  at  the  address  noted  earlier 
in  this  notice. 

Section  176A(b)(2)  of  the  Clean  Air 
Act  Amendments  of  1990  specifies  that 
the  meetings  of  Transport  Commissions 
are  not  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act.  This 
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meeting  will  be  open  to  the  public  as 
space  permits,  beginning  at  8:30  a.m. 
TYPE  OF  MEETING:  Open. 
agenda:  The  meeting  begins  at  9  a.m. 
and  is  expected  to  last  until  4  p.m.  The 
purpose  of  the  meeting  is  to  continue  to 
organize  the  Commission,  and  to  receive 
reports  from  its  committees,  particularly 
on  regional  air  quality  simulations  and 
draft  resolutions. 

William  |.  Muszynski, 

Acting  Regional  Administrator,  EPA  Region 

ir. 

(FR  Doc.  91-25174  Filed  10-17-91:  8:45  am) 
BILLING  CODE  6S60-50-M 


FEDERAL  MARITIME  COMMISSION 

City  of  Los  Angeles,  et  al.; 
Agreement(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  room  10325.  Interested  parties  may 
submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200404-001. 

Title:  City  of  Los  Angeles — Board  of 
Harbor  Commissioners/Yang  Ming 
Marine  Transport,  Ltd  Marine  Terminal 
Agreement. 

Parties: 

City  of  Los  Angeles, 

Yang  Ming  Marine  Transport,  Ltd. 

Synopsis:  The  Agreement,  filed 
October  8, 1991,  provides  an  Order  that 
establishes  the  compensation  to  be  paid 
by  Yang  Ming  during  a  holdover  period 
as  authorized  by  and  in  accordance  with 
section  3(b)  of  Permit  No.  681. 

Agreement  No.:  224-200576. 

Title:  Jacksonville  Port  Authority/ 
Associated  Container  Transportation 
(Australia)  Ltd.,  Marine  Terminal 
Agreement. 

Parties: 

The  Jacksonville  Port  Authority 
(•‘JPA’*), 

Associated  Container  Transportation 
(Australia)  Ltd. 


Synopsis:  The  Agreement,  filed 
October  4, 1991,  provides  discounts  from 
the  tariff  for  wharfage,  receiving, 
delivery  of  containers,  chassis  and 
crane  rental.  The  term  of  the  Agreement 
is  for  three  years. 

Agreement  No.:  203-011271-006. 

Title:  U.S./Peru  Discussion 
Agreement. 

Parties: 

Crowley  Caribbean  Transport,  Inc., 
Empresa  Naviera  Santa. 

Lykes  Bros.  Steamship  Co..  Inc., 
Compania  Chilena  De  Navegacion 
Interoceanica  (CCNI), 

Empremar  S.A., 

Nedlloyd  Lines. 

Synopsis:  The  proposed  amendment 
changes  the  name  of  the  Agreement  to 
the  U.S./Chile  and  Peru  Discussion 
Agreement. 

Agreement  No.:  203-011290-008. 

Title:  Vessel  Operators  Hazardous 
Material  Association  Agreement. 
Parties: 

America-Africa-Europe  Line  GmbH, 
Atlantic  Container  Line  B.V., 
Australia-New  Zealand  Direct  Line, 
Compagnie  Generate  Maritime, 
Crowley  Maritime  Corporation, 
Evergreen  Marine  Corporation, 
(Taiwan),  Ltd., 

Farrell  Lines,  Inc., 
Hamburg-Sudamerikanische, 
Dampfshifffahrts  Gesellschaft, 
Eggert  &  Amsinck  (Columbus  Line). 
Hapag-Uoyd  AG, 

Independent  Container  Line  Ltd., 

A/S  Ivarans  Rederi, 

Kawasaki  Kisen  Kaisha  Ltd., 

Mitsui  O.S.K.  Lines,  Ltd., 

A.P.  Moller-Maersk  Line, 

Nedlloyd  Lijnen  B.V., 

Nippon  Yusen  Kaisha  Line, 

P&O  Containers,  Ltd., 

Sea-Land  Service,  Inc., 

Senator  Linie  GmbH  &  Co.  KG, 

Wilh.  Wilhelmsen  Ltd.  AS, 

Zim  Israel  Navigation  Shipping  Co., 
Ltd. 

Synopsis:  The  amendment  would 
delete  America-Africa-Europe  Line 
GmbH  as  a  party  to  the  Agreement; 
reinstate  article  7.2,  which  was 
inadvertently  deleted  previously:  and 
relocate  article  8.5. 

Agreement  No.:  203-011351. 

Title:  CSAV/GWF  Cooperative 
Working  Agreement. 

Parties: 

Compania  Sud  Americana  de  Vapores 
S.A.  ("CSAV”), 

Great  White  Fleet  Ltd.  (“GWF”). 
Synopsis:  The  Agreement  would 
permit  the  parties  to  consult  and  agree, 
subject  to  voluntary  adherence,  on  rates, 
conditions  of  service,  sailing  schedules 


and  the  exchange  of  space  for  up  to  70 
sailings  per  fruit  season  in  the  trade 
between  Chile  and  the  East  and  West 
Coasts  of  the  United  States.  The  parties 
have  requested  a  shortened  review 
period. 

Dated:  October  11, 1991. 

By  Order  of  the  Federal  Maritime 
Commission. 

Ronald  O.  Murphy, 

Assistant  Secretary. 

[FR  Doc.  91-25070  Filed  10-17-91:  8:45  am) 
BILUNQ  CODE  STSO-OI-M 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Property  Resources  Service 

[Wildlife  Order  178;  2-D-IN-S69B1 

Portion,  Cannelton  Locks  and  Dam, 
Perry  County,  IN;  Transfer  of  Property 

Pursuant  to  section  2  of  Public  Law 
80-537,  80th  Congress,  approved  May  19, 
1948  (16  U.S.C.  667b-d),  notice  is  hereby 
given  that: 

1,  By  letter  from  the  General  Services 
Administration  dated  August  27. 1991, 
the  property,  consisting  of  128.39  acres 
of  land  improved  with  a  parking  area, 
known  as  a  portion  of  Cannelton  Locks 
and  Dam,  Perry  County,  Indiana,  has 
been  transferred  to  the  Fish  and  Wildlife 
Service,  Department  of  the  Interior. 

2.  The  above  described  property  was 
transferred  for  wildlife  conservation  in 
accordance  with  the  provisions  of 
section  1  of  said  Public  Law  80-537  (16 
U.S.C.  667b).  as  amended.  Public  Law 
92-432. 

Dated:  October  3, 1991. 

Earl  E.  Jones, 

Commissioner,  Federal  Property  Resources 
Service. 

(FR  Doc.  91-25124  Filed  10-17-91;  8:45  am) 
BILUNQ  CODE  6t20-96-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

On  Fridays,  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary  publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
chapter  35).  The  following  are  those 
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information  collections  recently 
submitted  to  C^IB. 

1.  Self-Evaluation  and  Recordkeeping 
Required  by  Regulations  Implementing 
Section  504  of  the  Rehabilitation  Act  of 
1973  (45  CFR  84.6(c)) — extension  with  no 
change — 0990-0124— Recipients  of 
DHHS  funds  must  evaluate  their 
policies/practices  and  take  action  to 
comply  with  the  requirements  of  Section 
504,  Rehabilitation  Act  of  1973. 
Recipients  with  15  or  more  employees 
must  maintain  and  permit  public 
inspection  of  their  self-evaluation  for 
three  years.  Respondents:  State  or  local 
governments,  businesses  or  other  for- 
profit,  non-proHt  institutions,  small 
businesses;  Annual  Number  of 
Recordkeepers:  380;  Average  Burden  per 
Response:  80  hours;  Estimated  Total 
Annual  Burden:  30,400  hours. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  619-0511.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address: 

OMB  Report  Management  Branch 

New  Executive  Office  Building,  room 
3208 

Washington.  DC  20503 

Dated  October  10, 1991. 
lames  F.  Trickett, 

Deputy  Assistant  Secretary  for  Management 
and  Acquisition. 

(FR  Doc.  91-25210  Filed  10-17-91:  8:45  am] 
BILUINQ  CODE  41S(MM-« 


Centers  for  Disease  Control 

Interagency  Committee  on  Smoking 
and  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  (CDC)  announces  the  following 
Committee  meeting: 

Name:  Intercjency  Committee  on  Smoking 
and  Health. 

Time  and  Dote:  9  a.m.-3:30  p.m.,  November 
6. 1991. 

Place:  The  Washington  Court  Hotel,  525 
New  Jersey  Avenue,  NW.,  Washington,  DC 
20001. 

Status:  Open  to  the  public,  limited  only  by 
space  available. 

Purpose:  The  Interagency  Committee  on 
Smoking  and  Health  advises  the  Secretary, 
Department  of  Health  and  Human  Services, 
and  the  Assistant  Secretary  for  Health  on  the: 
(a)  Coordination  of  ail  research  and 
education  programs  and  other  activities 
within  the  Department  and  with  other 
Federal.  State,  local,  and  private  agencies, 
and  (b)  establishment  and  maintenance  of 


liaison  with  appropriate  private  entities. 
Federal  agencies,  and  State  and  local  public 
health  agencies  with  respect  to  smoking  and 
health  activities. 

Matters  To  Be  Discussed:  The  agenda  will 
include  a  discussion  on  protecting  young 
children  (0-6  years)  from  the  health  effects  of 
environmental  tobacco  smoke. 

Agenda  items  are  subject  to  change  as 
priorities  dictate.  Members  of  the  audience 
must  register  in  advance  to  address  the 
Committee  during  the  Public  Comment 
Session. 

Contact  Person  for  More  Information:  To 
obtain  substantive  program  information, 
summaries  of  the  meeting,  roster  of 
committee  members  or  to  register  for  the 
Public  Comment  Session,  please  contact 
Michele  Chang.  Interagency  Committee  on 
Smoking  and  Health,  N;itional  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion,  CDC,  Mailstop  K50, 1600  Clifton 
Road,  NE.,  Atlanta.  Georgia  30333,  telephone 
404/488-5701  or  FTS  236-5701. 

Dated:  October  10. 1991. 

Elvin  Hilyer, 

Associate  Director  for  Policy  Coordination. 
Centers  for  Disease  Control. 

(FR  Doc.  91-25111  Filed  10-17-91: 8:45  am] 
BILUNG  CODE  4iaO-1S-H 


Food  and  Drug  Administration 

[Docket  No.  91N-0412] 

The  Upjohn  Co.;  Withdrawal  of 
Approval  of  a  Supplemental  New  Drug 
Application 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  supplemental  new  drug 
application  (NDA  11  839/S-055)  fat 
I^vera  Tablets  held  by  The  Upjohn  Co., 
7000  Portage  Rd..  Kalamazoo,  MI  49001- 
0199  (Upjohn).  This  supplemental 
application  provides  for  a  PVC  blister 
pack.  At  FDA’s  request,  Upjohn  asked 
the  agency  to  withdraw  approval  of  the 
supplemental  application.  Under  the 
supplemental  application,  Upjohn  was 
marketing  a  28-tabiet  blister  pack  that 
was  not  consistent  with  the  approved 
dosage  regimens. 

EFFECTIVE  DATE:  October  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lola  E.  Batson,  Center  for  Drug 
Evaluation  and  Research  (HFD-360). 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857,  301- 
295-8038. 

SUPPLEMENTARY  INFORMATION:  On  July 
5, 1990,  FDA  approved  a  supplemental 
new  drug  application  (NDA  11-839/S- 
055)  for  Provera  (medroxyprogesterone) 
Tablets,  which  provided  for  the 


packaging  of  the  2.5-mi)ligram  tablets  in 
a  PVC  blister  pack.  Later,  FDA  became 
aware  that  Upjohn  was  marketing 
Provera  Tablets  in  a  blister  package 
termed  a  “convenience  pack,"  which 
contained  twenty-eight  2.5-milligram 
tablets.  This  packaging  was  not 
consistent  with  the  approved  dosage 
regimen.  Furthermore,  the  promotional 
material  concerning  this  “convenience 
pack”  indicated  that  it  was  to  be  used 
for  menopausal  hormone  replacement 
therapy,  which  is  an  unapproved 
indication. 

The  supplemental  application  for  the 
blister  pack  did  not  indicate  Upjohn's 
intention  to  package  the  product  in  units 
of  28  tablets.  FDA  did  not  intend  to 
approve  a  blister  package  containing 
this  number  of  tablets  or  to  approve  a 
package  for  an  unapproved  indication. 

Accordingly,  FDA  asked  Upjohn  to 
request  voluntary  withdrawal  of  this 
supplemental  application.  By  letter 
dated  November  9, 1990,  Upjohn 
requested  withdrawal  of  NDA  11-839/ 
S-055,  and  stated  that  promotion  of  the 
blister  pack  and  other  promotion  of 
Provera  Tablets  for  use  in  hormone 
replacement  therapy  had  ceased.  The 
letter  also  stated  that  Upjohn  had 
discontinued  shipment  of  the  28-tablet 
Provera  blister  pack,  and  would 
immediately  begin  a  market  withdrawal 
of  the  blister  pack. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(e))  and  under  authority 
delegated  to  the  Director  of  the  Center 
for  Drug  Evaluation  and  Research  (21 
CFR  5.82),  approval  of  supplement  S-055 
to  new  drug  application  NDA  11-839  is 
withdrawn,  effective  October  18, 1991. 

Dated:  October  10, 1991. 

Carl  C  Peck, 

Director,  Center  for  Drug  Evaluation  and 
Research. 

(FR  Doc.  91-25105  Filed  10-17-91:  8:45  am) 
BILLING  CODE  4160-01-M 


Health  Care  Financing  Administration 

Medicare  Program;  Meetings  of  the 
Advisory  Committee  on  Medicare- 
Physician  Relationships 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  meeting  of 
the  Advisory  Committee  on  Medicare- 
Physician  Relationships  on  November  4. 
1991. 
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DATES:  November  4, 1991. 8  a.m.-3  p.m. 
The  entire  meeting  will  be  held  in 
Executive  Session  November  4  pursuant 
to  section  552b(cK9)(B)  of  title  5,  U.S. 
Code,  for  discussion  and  preparation  of 
comments  the  Committee  wishes  to 
submit  to  the  Secretary. 
addresses:  The  meeting  will  be  held  in 
room  305H,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue  SW, 
Washington,  DC  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  Crow.  Executive  Director, 
Advisory  Committee  on  Medicare- 
Physician  Relationships,  Room  425-H. 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue  SW.. 

Washington,  DC  20201,  Telephone  (202) 
245-7874. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  The  Federal  Advisory 
Committee  Act,  the  Secretary  of  Health 
and  Human  Services  established  the 
Advisory  Committee  on  Medicare- 
Physician  Relationships.  The  Committee 
advises  the  Secretary  on  the  existing 
Medicare  policies  and  procedures  that 
directly  relate  to  physicians’  provision 
of  services  to  Medicare’s  beneficiaries, 
and  on  Peer  Review  Organization  (PRO) 
and  carrier  policies  and  procedures.  The 
Advisory  Committee  looks  at  the 
methods  to  improve  Medicare  carrier 
services,  responsiveness  to  physicians. 
This  Committee  does  not  consider 
payment  issues. 

The  Committee  consists  of  the  Senior 
Medical  Advisor  of  the  Health  Care 
Financing  Administration  (HCFA)  as 
chair,  and  seven  members  selected  by 
the  Secretary  who  are  practicing 
physicians  representing  the  primary 
care,  internal  medicine,  and  surgical 
disciplines.  Members  are  invited  to 
serve  for  the  duration  of  the  Committee. 
The  members  are:  Laimy  R.  Copeland. 
M.D..  Ulton  G.  HodgiiL  Jr..  MJ).,  Edward 
A.  Rankin,  M.D.,  Barbara  Ann  P. 

Rockett.  MJ].,  Mark  C.  Rogers.  M.D., 
Richard  B.  Tompkins,  MD.,  and  Susan  L 
Turney,  M.D.  The  chairperson  is  Nancy 
E.  Gary,  M.D. 

This  meeting  will  be  conducted  in 
closed  session  in  order  to  permit  the  free 
and  fi'ank  exchange  of  views,  to  protect 
against  premature  disclosure  of  matters 
under  consideration  before 
recommenations  have  been  adopted, 
and  to  avoid  the  confusion  that  might 
result  from  disclosure  of  tentative  or 
proposed  recommendations  and 
rationales  that  are  not  in  fact  adopted. 

The  Committee  is  to  report  to  the 
Secretary  through  the  Administrator, 
HCFA,  not  later  than  December  31, 1991. 

Authority:  Federal  Advisory  Committee 
Act  (Pub.  L  92-483,  86  Stat.  770-776  (5  U.S.C. 
App.  2)). 


Dated;  October  11, 1991. 

Matthew  Crow, 

Executive  Director,  Advisory  Committee  on 
Medicare-Physician  Relationships. 

(FR  Doc.  91-25106  Filed  10-17-91;  8:45  amj 
HLUNO  CODE 

Office  of  the  Aeeistant  Secretary  for 
Health 

Meeting  of  the  Achrlaory  Committee 
Scientific  integrity,  Public  Health 
Service 

Pursuant  to  Public  Law  92-463,  notice 
is  hereby  given  of  the  meeting  of  the 
Advisory  Committee  on  Scientific 
Integrity,  Public  Health  Service,  on 
Sunday.  November  17, 1991  at  the  Hyatt 
Regency  Cambridge  in  Cambridge. 
Massachusetts.  The  meeting  will  take 
place  from  8:30  a.m.  to  4:30  p.m.  at  die 
hotel  at  575  Memorial  Drive,  Cambridge, 
Mass  02139.  The  meeting  will  be  open  to 
the  public.  Tentatively,  the  meeting  is  in 
the  Molly  Pitcher  room. 

The  charge  of  the  Committee  is  to 
review  and  evaluate,  on  an  ongoing 
basis,  the  efficacy  of  policies  and 
procedures  of  the  Department  of  Health 
and  Human  Services  in  detecting, 
deterring,  investigating,  and  resolving 
allegations  of  scientific  misconduct  and 
to  make  recommendations  to  the 
Secretary  and  the  Assistant  Secretary 
for  Health  on  improving  these  policies 
and  procedures. 

The  purpose  of  the  meeting  will  be  to 
discuss  the  Jime  13, 1991  Federal 
Register  Notice  (56  FR  27384-94)  Policies 
and  Procedures  for  Dealing  Widi 
Possible  Scientific  Miscoi^uct  in 
Extramural  Research  and  the  public’s 
responses,  as  well  as  develop 
recommendations  on  the  policies  and 
procedures.  Discussion  items  will 
include  but  will  not  be  limited  to  the 
definition  of  scientific  misconduct,  due 
process  protections,  the  availability  of 
hearings,  and  protection  for  accusers 
("whistleblowers”). 

Henrietta  D.  Hyatt-Knorr,  Executive 
Secretary,  Advisory  Committee  on 
Scientific  Integrity,  Office  of  Scientific 
Integrity  Review,  Rockwall  II,  suite  1113, 
5515  Security  Lane,  Rockville  MD  20852, 
(301)  443-5300,  will  furnish  the  meeting 
agenda  and  a  roster  of  the  Committee 
members  upon  request 

The  Committee  welcomes  statements 
for  the  record  by  interested  parties 
either  in  person  or  in  writing.  If  you 
desire  to  make  a  presentation,  please 
contact  the  Executive  Secretary  for 
fiulher  instructions  and  a  scheduled 
time.  If  you  intend  to  observe  the 
meeting,  please  inform  the  Executive 


Secretary  since  attendance  is  presently 
limited  to  a  total  of  50  persons. 

Lyle  W.  Bivens, 

Director,  Office  of  Scientific  Integrity  Review. 
[FR  Doa  91-25178  Filed  10-17-91;  8:45  amJ 
BUXINQ  CODE  4tae-17-ll 

Social  Security  Administration 

Agency  Forms  Submitted  to  the  Office 
of  Mari^ment  and  Budget  for 
Clearance 

Each  Friday  the  Social  Security 
Administration  publishes  a  list  <k 
information  collection  packages  that 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  Public 
Law  96-511,  The  Paperwork  Reduction 
Act.  The  following  clearance  packages 
have  been  submitted  to  OMB  since  the 
last  list  was  published  in  the  Federal 
Register  on  ^ptember  27, 1991. 

(Call  Reports  Clearance  Officer  on  (301) 
965-4149  for  copies  of  package) 

1.  Disability  Report/Vocational 
Report — 0960-0141 — ^The  information 
collected  on  forms*  SSA-3368-^KySSA- 
3369-F6  used  by  the  Social  Security 
Administration  (SSA)  to  make 
determinations  for  disability  claims.  (In 
conjunction  with  the  requirements  set 
forth  in  20  CFR  1320.18,  Emergency  and 
expedited  processing,  we  are  requesting 
a  waiver  of  the  public  commenting 
period.)  The  affected  public  is 
comprised  of  individuals  who  have  filed 
for  disability  benefits. 

SSA-3368-BK  SSA-3360-FB 

Number  of  1,800,000 
Respond¬ 
ents. 

Frequency  1 
of 

Response. 

Average  28  rain. 

Burden 
Per 

Response. 

Estimated  855,000  hrs. 

Annual 
Burden. 

Total 
2,200,000 
1 

28.77  min. 

1,055,000  hrs. 

2.  Medical  History  and  Disability 
Report — ^VVidow,  Widower,  Surviving 
Divorced  Wife  or  Disabled  Child — 0960- 
000— The  information  collected  on  the 
form  SSA-3820-F8  is  used  by  the  Social 
Security  Administration  to  determine 
eligibility  for  Social  Security  disability 
benefits/Supplemental  Security  Income 
payments.  In  addition,  this  information 
is  also  needed  by  SSA  to  properly 


4oaooo 

1 

30  min. 

20a000hrs. 
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evaluate  and  adjudicate  an  individual's 
disability  as  prescribed  by  current 
public  law  and  Federal  regulation 
including  regulations  implementing  a 
recent  decision  issued  by  the  U.S. 
Supreme  Court  [Sullivan  v.  Zebley) 
concerning  evaluating  a  child's  claim  for 
disability.  (In  conjunction  with  the 
requirements  set  forth  in  20  CFR  1320.18, 
Emergency  and  expedited  processing, 
we  are  requesting  a  waiver  of  the  public 
commenting  period.)  The  affected  public 
is  comprised  of  individuals  (widows, 
widowers,  surviving  divorced  wives  and 
disabled  children]  who  have  Hied  for 
disability  benefits/payments. 

Number  of  Respondents;  453,000. 

Frequency  of  Response:  1. 

Average  Burden  ^r  Response:  20  minutes. 

OMB  Desk  Officer  Laura  Oliven. 

Written  comments  and 
recommendations  regarding  these 
information  collections  should  be  sent 
directly  to  the  appropriate  OMB  Desk 
Officer  designated  above  at  the 
following  address:  OMB  Reports 
Management  Branch,  New  Executive 
Office  Building,  room  3208,  Washington, 
DC  20503. 

Dated:  October  7, 1991. 

Ron  CompstoD, 

Social  Security  Administration.  Reports 
Clearance  Officer. 

(FR  Doc.  91-24725  Filed  10-17-91:  8:45  am] 
BUJJNG  CODE  4190-11-H 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

[Docket  No.  N-91-1917:  FR-2934-N-48] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeiess 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  October  18. 1991. 
addresses:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202] 
708-4300;  TDD  number  for  Ae  hearing- 
and  speech-impaired  (202]  708-2565 
(these  telephone  numbers  are  not  toll- 


free],  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411],  as  amended,  HUD  publishes  a 
Notice,  on  a  weekly  basis,  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
This  Notice  is  also  published  in  order  to 
comply  with  the  December  12, 1988 
Court  Order  in  National  Coalition  for 
the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.].  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
reviewed  for  suitability  this  week. 

Dated:  October  11, 1991. 

Paul  Roitman  Bardack, 

Deputy  Assistant  Secretary  for  Economic 
Development. 

(FR  Doc.  91-25097  Filed  10-17-91;  8:45  am] 
BIUJNG  CODE  4210-3*-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-020-1-4212-11;  AZA  25940] 

Classification  of  Public  Lands;  Arizona 

action:  Recreation  and  Public  Purposes 
(R&PP]  Act  Classification;  Arizona. 

Maricopa  County  Board  of 
Supervisors  proposes  to  develop  a 
regional  park  in  the  San  Tan  Mountains 
on  public  lands  legally  described  as: 

Gila  and  Salt  River  Meridian,  Arizona 
X  3  S  R  7  E 

Sec.’ 4.  SVtSWV*.  W%SWV4SEy4: 

Sec.  8.  EV4,  E%SWy4: 

Sec.  9.  SM!NEy4.  WV4.  SEy4; 

Sec.  10,  WMiNEy4.  WV4: 

Sec.  16.  NV4: 

Sec.  17,  EVi.  Ey2NWy4: 

Sec.  19,  lots.  2.  3.  4,  EVk,  SEy4NWy4. 
EV<8SWy4: 

Sec.  20,  EMiEMt; 

Sec.  21,  all; 

Sec.  22.  SWy4.  WV4WV4SWy4SEy4: 

Sec.  28  to  32.  incl..  all. 

Aggregating  6908.61  acres,  more  or  less,  in 
Pinal  County. 

The  land  has  been  examined  and 
found  suitable  for  classification  for  lease 
and  patent  for  recreation  and  public 
purposes  under  the  provisions  of  the 
R&PP  Act  of  June  14, 1926,  as  amended 
(44  Stat.  741: 43  U.S.C.  869;  869-4]  and 
the  regulations  contained  in  43  CFR  2740 
and  43  CFR  2912. 

In  addition,  the  land  is  determined  to 
meet  general  classification  criteria  of  43 
CFR  2410.1  (a-d]  and  specific  public 


purposes  classification  criteria  of  43 
CFR  2430.4  (a  and  c]. 

Classification  of  this  land  under  the 
provisions  of  the  above  cited  R&PP  Act 
segregates  the  land  from  appropriations 
under  the  public  lands  laws  and  the 
mining  laws,  but  not  from  applications 
under  the  mineral  leasing  laws  or  the 
R&PP  Act  for  a  period  of  eighteen 
months  from  the  date  this  notice  is 
published  in  the  Federal  Register  (43 
CFR  2741.5(2]]. 

Detailed  information  concerning  this 
classification  is  available  from  the 
Phoenix  District  Office,  Bureau  of  Land 
Management,  2015  West  Deer  Valley 
Road.  Phoenix,  Arizona  85027. 


Oregon:  Emergency  Closure  of  Public 
Lands 


T.  17  S..  R.  13  E..  all  public  lands  in  Sections 
20.  21.  28  and  29.  situated  south  of  the 
Nelson  Road,  west  of  Waugh  Road,  and 
north  of  Alfalfa  Market  Road  east  of  Bend. 
Public  lands  along  the  Deschutes  River 
southwest  of  Redmond  in  T.  15  S.,  R.  12  E., 
W^tSWV*.  Section  25  lying  west  of  the 
Deschutes  River,  EV^NEyi,  Section  26,  and 
the  NEy4SEy4.  Section  35;  T.  16  S.,  R.  12  E., 
EV4!SEy4SEy4.  Section  3.  EVtSWV*.  NWy4 
SEV4,  Section  9. 

summary:  The  purpose  of  these  closures 
along  the  Deschutes  River  and  east  of 
Bend  is  to  prevent  further  environmental 
damage  from  illegal  trash  dumping, 
juniper  cutting,  riparian  degradation, 
soil  compaction  and  erosion  resulting 
from  the  creation  of  tracks  and  roads 
from  off-road  vehicle  use,  and  to  help 
reduce  user  conflicts  and  conflicts  with 
adjacent  private  landowners. 
SUPPLEMENTARY  INFORMATION:  The 
authority  for  this  closure  is  43  CFR 
8341.2.  The  closure  will  remain  in  effect 
until  an  activity  plan  which  addresses 


For  a  period  of  45  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  interested  parties  may  submit 
comments  to  the  Phoenix  District  Manager. 

Dated;  October  9, 1991. 

William  T.  Childress, 

Acting  District  Manager. 

(FR  Doc.  91-25131  Filed  10-17-91:  8:45  am] 
BILLING  CODE  4310-32-M 


[OR-050-4333-12.'GP2-014] 


October  4, 1991. 

action:  Notice  is  hereby  given  that 
effective  immediately  the  following 
described  public  lands  in  Deschutes 
County  are  closed  to  all  vehicle  access: 
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these  urban  interface  issues  can  be 
completed  and  implemented. 

Donald  L.  Smith, 

Acting  District  Manager. 

(FR  Doc.  91-25065  Filed  10-17-91:  8:45  am) 
NLLING  CODE  4310-33-M 

[WY-060-02-4120-14] 

Availability  of  Draft  Environmental 
Assessment  and  Public  Hearing:  West 
Black  Thunder  Coal  Lease  Application 

AGENCY:  Bureau  of  Land  Management, 
Interior,  Wyoming. 

ACTION:  Notice  of  Availability  of  the 
Draft  Environmental  Assessment  (EA) 
for  the  West  Black  Thunder  Coal  Lease 
Application  (WYW118907)  and  Notice  of 
Public  Hearing. 

SUMMARY:  This  Notice  announces  the 
availability  of  the  Draft  Environmental 
Assessment  for  the  Thunder  Basin  Coal 
Company  application  for  a  coal  lease  for 
an  estimated  400  million  tons  of  federal 
coal  reserves  under  3,225  acres  located 
west  of  and  adjacent  to  their  existing 
Black  Thunder  Mine,  Campbell  County, 
Wyoming.  The  EA  was  prepared  to 
assist  the  BLM  in  making  a  decision  on 
the  proposed  lease.  A  public  hearing  to 
receive  comments  on  the  EA,  the  fair 
market  value,  and  the  maximum 
economic  recovery  rate  (MER)  has  been 
scheduled  for  November  20, 1991,  at  the 
Holiday  Inn  in  Gillette,  Wyoming,  at  7 
p.m. 

Prior  to  the  meeting,  an  open  house  is 
scheduled  from  3  to  5  p.m.  that  same  day 
at  the  same  location. 

DATES:  Comments  on  the  EA  must  be 
received  at  the  address  below  no  later 
than  c.o.b.  December  5, 1991. 

ADDRESSES:  Comments  should  be  sent 
to  Nancy  Doelger,  Casper  BLM  Office, 
1701  East  E  Street,  Casper,  Wyoming 
82601. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  more  information  or  to  obtain  a  copy 
of  the  EA,  contact  Nancy  Doelger  at  the 
office  identiHed  above  or  by  phone  at 
(307)  261-7600. 

SUPPLEMENTARY  INFORMATION:  Thunder 
Basin  Coal  Company  (TBCC)  filed  an 
application  on  December  21, 1989,  with 
the  BLM  for  a  coal  lease  for  the 
following  subject  lands: 

Sixth  Principal  Meridian 
T.  43  N.,  R.  70  W. 

Sec.  18  Ail 
Sec.  19  All 

Sec.  29:  Lots  3-6,  9-16 
Sec.  30  All 
Sec.  31:  Lots  5-12 
Sec.  32:  Lots  1-8 
Sec.  33:  Lots  3-6 


These  lands  contain  3,224.61  acres 
more  or  less,  and  are  located  west  of 
and  adjacent  to  their  existing  Black 
Thunder  Mine.  The  application  was  filed 
as  a  lease-by-application  (LBA)  for  the 
purpose  of  extending  the  producing  life 
of  the  existing  mine.  The  EA  will  be 
available  for  review  and  comment  on  or 
before  November  1, 1991.  The  Office  of 
Surface  Mining  (OSM)  and  the  U.S. 
Forest  Service  (FS)  have  been  identified 
as  cooperating  agencies  in  the 
preparation  of  the  EA.  All  comments 
received  will  be  considered  in 
preparation  of  the  final  EA. 

Dated:  October  11, 1991. 

Robert  A.  Bennett, 

Acting  State  Director. 

[FR  Doc.  91-25109  Filed  10-17-91:  8:45  am] 
BILUNO  CODE  4310-22-M 

[CA-060-02-441(M)8] 

Availability  of  Environmental 
Assessment  of  the  1989/1990 
Amendment;  Review  of  the  California 
Desert  Conservation  Area  Plan 

agency:  Bureau  of  Land  Management. 
action:  Notice  of  availability. 

summary:  In  accordance  with  section 
202  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  with  43 
CFR  1610.5-5  and  43  CFR  1610.7-2,  the 
Bureau  of  Land  Management  has 
prepared  an  environmental  assessment 
(EA)  of  19  proposed  amendments  to  the 
1980  California  Desert  Conservation 
Area  (CDCA)  Plan.  The  EA  is  available 
for  a  60-day  public  review  and  comment 
period.  Following  the  public  comment 
period,  there  will  be  a  30-day  protest 
period  during  which  time  those  persons 
or  agencies  who  participated  in  the 
planning  process  may  protest  any  of  the 
proposed  amendment  decisions  to  the 
BLM  Director. 

The  amendments  include  13  proposals 
which  address  the  designation  of  Areas 
of  Critical  Environmental  Concern 
(ACEC’s),  two  proposals  for  changes  in 
multiple-use  class  (MUC),  a  proposal 
addressing  changes  in  both  MUC  and 
vehicle  access,  two  proposals  on 
changes  in  ephemeral  grazing 
allotments,  and  a  proposal  for 
delineating  desert  tortoise  management 
categories. 

Copies  of  the  EA  may  be  obtained 
from  the  California  Desert  District 
Office,  6221  Box  Springs  Blvd., 

Riverside,  CA  92507;  phone  (714)  653- 
3264.  Copies  will  be  available  for  review 
at  public  libraries  throughout  Southern 
California  and  at  the  Bureau’s  California 
State  Office,  2800  Cottage  Way, 
Sacramento,  CA  95825;  Ridgecrest 


Resource  Area  (RA)  Office,  325  S. 
Richmond  Road,  Ridgecrest,  CA  93555; 
Palm  Springs-South  Coast  RA  Office, 
63-500  Garnet  Ave.,  North  Palm  Springs, 
CA  92258:  El  Centro  RA  Office,  333  S. 
Waterman,  El  Centro,  CA  92243; 

Barstow  RA  Office,  150  Coolwater  Lane, 
Barstow,  CA  92311;  and  Needles  RA 
Office,  101  W.  Spikes  Rd.,  Needles,  CA 
92363. 

DATES:  Comments  on  the  EA  should  be 
submitted  or  postmarked  no  later  than 
December  16, 1991.  There  will  also  be  an 
opportunity  for  public  comments  on  the 
document  at  the  California  Desert 
District  Advisory  Council  meeting  to  be 
held  in  the  American  Legion  Hall  in 
Lone  Pine,  California,  at  10:15  a.m.  on 
October  24, 1991.  For  further  information 
on  the  meeting,  call  1-800-446-6743. 
ADDRESSES:  Comments  should  be 
addressed  to  Gerald  E.  Hillier,  District 
Manager,  Bureau  of  Land  Management, 
California  Desert  District,  6221  Box 
Springs  Blvd.,  Riverside,  CA  92507. 

FOR  FURTHER  INFORMATION  CONTACT: 
Molly  S.  Brady,  Chief,  Planning  and 
Environmental  Assistance,  California 
Desert  District;  phone  (619)  653-4197. 
SUPPLEMENTARY  INFORMATION:  Nineteen 
proposed  amendments  were  considered. 
The  following  13  addressed  Areas  of 
Critical  Environmental  Concern 
(ACEC’s): 

#1  Designate  a  2,950-acre  ACEC  at 
Manix,  approximately  25  miles  east  of 
Barstow,  for  the  protection  of  late 
Pleistocene  paleontological  and 
archaeological  resources.  Plans  of 
operation  for  all  mining  activities  would 
be  required,  and  recreational  collection 
of  fossils  would  be  prohibited.  Existing 
authorized  grazing,  recreation,  and 
mining  would  be  allowed  to  continue, 
but  modification  of  facilities  would 
require  review  and  approval  by  the 
Bureau. 

#2  Enlarge  the  existing  5,120-acre 
Black  Mountain  Cultural  Area  ACEC  by 
adding  32,480  acres  to  protect 
outstanding  cultural  resources.  The 
ACEC  is  22  miles  northwest  of  Barstow. 
Cultural  resources  would  be  protected 
through  partial  closure  to  vehicles  and 
withdrawal  of  approximately  500  acres 
of  significant  rock  art  sites  from  mining. 

#3  Combine  the  existing  1,694-acre 
Edom  Hill-Willow  Hole  ACEC  with  the 
Coachella  Valley  Preserve  (7,000  acres) 
and  the  Whitewater  Floodplain  (Indian 
Avenue)  Preserve  (1,230  acres)  to  form 
the  9,924-acre  Coachella  Valley  Fringe¬ 
toed  Lizard  Research  Natural  Area/ 
ACEC  (RNA/ACEC).  The  Coachella 
Valley  Fringe-toed  Lizard  and  the  Least 
Bell’s  Vireo,  both  Federally  and  State- 
listed,  and  two  Federal  candidate  plant 
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species  will  be  protected  through  the 
following  actions:  closure  to  off-highway 
vehicles,  removal  of  exotic  plants,  and 
other  actions  deOned  in  the  Edom  Hill- 
Willow  Hole  ACEC  Activity  Plan  and 
the  Coachella  Valley  Preserve  System 
Management  Plan  (1986). 

^4  Delete  the  2,500-acre  Halloran 
Wash  ACEC  located  15  to  20  miles 
northeast  of  Baker  and  immediately 
north  of  Interstate  15.  The  areas  was 
designated  at  ACEC  for  protection  of 
cultural  resources.  A 1982  amendment  to 
the  CDCA  Plan  added  an  area 
containing  petroglyphs  to  the  ACEC. 
Recent  on-site  examination  showed  that 
all  rock  art  is  on  private  land  outside  the 
ACEC  boundary,  and  deletion  of  the 
ACEC  has  been  proposed. 

*5  Designate  the  Amboy  Crater  (640 
acres)  an  NNL/ACEC.  The  crater  is 
located  2.5  miles  west  of  the  San 
Bernardino  County  town  of  Amboy.  An 
existing  5,760-acre  NNL  (National 
Natural  Landmark)  surrounds  the  crater. 
The  Bureau  will  request  the  National 
Park  System  which  manages  NNL's  to 
reduce  the  size  of  the  NNL  to  640  acres. 
The  crater  will  be  protected  by  actions 
outlined  in  the  Amboy  Crater  NNL  Plan 
of  1986. 

#6  Redesignate  the  80-acre  Bigelow 
Cholla  Natured  Area  an  RNA/ACEC. 

The  area  lies  on  both  sides  of  Interstate 
40  in  the  Sacramento  Mountains,  in  the 
southwest  portion  of  Section  22,  T9N, 
R20E.  This  is  the  northern-most 
population  and  the  densest-known 
concentration  of  Bigelow  (Teddy  Bear) 
Cholla  in  the  California  Desert 
Conservation  Area.  The  area  is 
withdrawn  from  mineral  entry  under  the 
mining  laws  but  not  from  mineral 
leasing.  The  area  would  be  managed 
cooperatively  with  the  University  of 
California,  which  owns  the  adjoining 
640-acre  parcel,  for  research  and 
recognition  of  the  Unusual  Plant 
Assemblage. 

7  Redesignate  the  18,320-acre  Cima 
Dome  Outstanding  Natural  Area  (ONA) 
an  ONA/ ACEC.  This  well-known 
geologic  feature  is  located  in  the  north- 
centr^  portion  of  the  East  Mojave 
National  Scenic  Area  (EMNSA)  and  is 
withdrawn  from  mineral  entry  under  the 
mining  laws  but  not  from  mineral 
leasing.  Outstanding  features  of  the 
dome  include  a  Joshua  Tree  forest,  h 
would  be  managed  as  described  in  the 
East  Mojave  National  Scenic  Area  Plan 
(1988). 

«8  Redesignate  the  Cinder  Cones  NNL 
an  NNL/ACEC.  The  24.g60-acre  ACEC 
would  be  composed  of  an  existing 
24,320-acre  NNL  and  640  additional 
acres.  The  cinder  cones  would  be 
protected  by  a  20320-acre  «vitbdrawal 
from  mineral  entry  under  the  mining 


laws  but  not  from  mineral  leasing  and 
by  controlling  mineral  extraction  in  the 
remaining  area.  In  addition,  the  ACEC 
would  be  managed  as  described  in  the 
EMNSA  Plan. 

#9  Redesignate  the  6,6B0-acre  Granite 
Mountains  RNA  an  RNA/ACEC.  The 
area  would  continue  to  be  managed 
cooperatively  with  the  University  of 
California  for  the  protection  of  an 
unusually  diverse  range  of  plants  and 
wildlife.  Management  guidelines  of  the 
EMNSA  Plan  would  also  apply, 
including  a  proposed  withdrawal  of 
11,280  acres  from  mineral  entry  under 
the  mining  laws  but  not  from  mineral 
leasing  and  the  closure  of  several 
vehicle  routes. 

#10  Redesignate  the  49,065-acre  Kelso 
Sand  Dimes  ONA  an  ONA/ACEC  for 
protection  of  a  unique  ecosystem  with 
great  species  diversity.  This  is  the 
portion  of  the  Kelso  Sand  Dunes 
Wilderness  Study  Area  (CDCA-250) 
which  was  recommended  for  wilderness 
designation.  Management  of  the  area 
would  be  as  described  in  the  EMNSA 
Han  and  would  include  maintaining  a 
mineral  withdrawal  and  continuing  a 
motorized  vehicle  closure. 

#  11  Designate  a  44,160-acre  NNL/ 
ACEC  in  the  Turtle  Mountains  for  the 
protection  of  a  unique  environment 
containing  special  cultural,  wildlife,  and 
botanical  resources,  sensitive  soils, 
diverse  topography,  and  opportunities 
for  primitive  types  of  recreation.  The 
area  of  the  proposed  ACEC  is  the  core 
of  the  recommended  portion  of  the 
Turtle  Mountains  Wilderness  Study 
Area  (CDCA-307).  It  has  been  closed  to 
vehicles  since  1976.  A  large  part  of  the 
ACEC  coincides  with  the  area 
designated  as  an  NNL.  Ifre  Mopah 
Springs  ACEC  is  within  the  proposed 
ACEC  and  would  be  incorporated  into 
the  new  ACEC. 

#12  Designate  a  2,040-acre  ACEC  at 
the  Desert  Lily  Preserve,  about  10  miles 
northeast  of  Desert  Center  and  just  east 
of  Highway  177.  This  area  has 
outstanding  displays  of  the  desert  lily 
when  winter  rains  are  plentiful.  The 
area  was  withdrawn  from  mineral  entry 
in  1972  and  has  been  protected  by  a 
fence  on  the  side  adjacent  to  the 
highway  since  1975  for  protection  fro 
off-road  activity.  Under  ACEC 
management  the  mineral  withdrawal 
and  protection  by  fencing  would 
continue,  along  with  other  actions  to  ■be 
determined  in  preparing  die  ACEC 
management  plan. 

#13  Designate  a  27.767-acre  portion  of 
the  Imperial  (Algodones)  Dunes  NNL  an 
NNL/ACEC  The  area  coincides  with  the 
portion  of  die  Al^xlones  Dunes 
Wilderness  Study  Area  (CDCA-360) 
which  the  CDCA  Plan  recommended 


suitable  for  wilderness  designation.  It  is 
bordered  on  the  south  by  Highway  78. 
on  the  west  by  the  new  Coachella 
Canal,  and  on  the  north  by  Mammoth 
Wash.  This  portion  of  the  dunes  system 
was  closed  to  vehicles  in  the  1970'8  to 
protect  essential  habitats  for  plant 
species  endemic  to  the  dunes.  The 
Imperial  Dunes  Recreation  Area 
Management  Plan  (RAMP)  of  1987 
continued  this  closure.  The  management 
actions  set  forth  in  the  RAMP  for  this 
area  will  be  applied  to  this  ACEC. 

The  six  remaining  amendments 
address  changes  in  multiple  use  class 
(As  14  and  15),  changes  in  MUC  and 
vehicle  access  (#16),  changes  in 
ephemeral  grazing  allotments  (#8  17  and 
18),  and  delineation  of  desert  tortoise 
management  categories  (a19). 

Dated:  October  8,  1991. 

Gerald  E.  Hillier, 

District  Manager. 

[FR  Doc.  91-25132  Filed  10-17-91:  8:45  am) 
BILUNG  CODE  4310-40-M 


IUT-060-02-4410-14] 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  the  Cockrell  Oil 
Corporation  Coalbed  Methane  Project 
in  Carbon  County,  Utah 

October  29. 1991. 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Cockrell  Oil  Corporation 
Coalbed  Methane  Project  in  Carbon 
County,  Utah  and  Notice  of  Scoping 
Meeting. 

summary:  Pursuant  to  section  1Q2(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  (BLM),  Moab  District,  will 
be  directing  the  preparation  of  an  EIS  to 
be  prepared  by  a  third  party  contractor 
on  the  impacts  of  the  Cockrell  Oil 
Corporation  Coalbed  Methane  Project. 
The  project  involves  the  development  of 
approximately  16,630  mineral  acres  for 
the  production  of  methane  gas  from  the 
underlying  Blackhawk  coal  formation. 
The  project  would  be  located  in  the 
Emma  Park  area  of  Carbon  County, 

Utah  and  would  include  Federal,  State 
and  private  surface  and  mineral 
subsurface.  A  public  scoping  meeting 
will  be  held  November  13, 1991. 
SUPPLEMENTARY  INFORMATION:  Codirell 
Oil  Corporation  of  Houston,  Texas 
proposes  to  develop  approximately 
16,630  mineral  acres  for  the  production 
of  methane  gas  from  the  underlying 
Blackhawk  coal  formation.  Of  this  total. 
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67  percent  (11,165  acres)  of  the  mineral 
estate  is  administered  by  the  BLM,  9 
percent  (1,458  acres]  of  the  mineral  state 
is  administered  by  the  State  of  Utah, 
and  the  remaining  24  percent  (4,007 
acres)  of  the  mineral  estate  is  privately 
owned. 

In  order  to  fully  develop  the  coalbed 
methane  resource  a  well  spacing  pattern 
of  320  acres  (one  well  per  320  acres)  is 
planned  with  the  possibility  of  1 
additional  well  per  320  acres.  This 
spacing  pattern  would  allow  Cockrell  to 
dewater  the  coalbeds  within  the  Held 
and  achieve  maximum  desorption  of 
methane  from  the  coal.  Based  upon  this 
spacing  pattern,  it  is  anticipated  that  a 
maximum  of  eighty-three  (83)  wells 
would  be  needed  for  subsurface 
disposal  of  produced  water.  Of  this 
total,  fifty-seven  (57)  wells  would  be  on 
federal  mineral  estate,  twenty-three  (23) 
would  be  on  privately  owned  mineral 
estate  and  seven  (7)  would  be  on  State 
of  Utah  mineral  estate. 

The  Bureau  of  Land  Managements’ 
scoping  process  for  this  EIS  will  include: 
(1)  Identification  of  issues  to  be 
addressed;  (2)  Identification  of  viable 
alternatives,  and  (3)  Notifying  interested 
groups,  individuals  and  agencies  so  that 
additional  information  concerning  these 
issues  can  be  obtained. 

A  public  scoping  meeting  will  be  held 
at  7  p.m.  November  13, 1991,  at  the  BLM 
office  at  900  North  700  East,  Price,  Utah. 

The  scoping  process  will  consist  of  a 
news  release  announcing  the  start  of  the 
EIS  process;  letters  of  invitation  to 
participate  in  the  scoping  process;  and  a 
scoping  document  which  further  clarifies 
the  proposed  action,  alternatives  and 
significant  issues  being  considered  to  be 
distributed  to  selected  parties  and 
available  upon  request. 

Written  comments  will  be  accepted 
until  December  1, 1991.  Comments 
should  be  sent  to  the  District  Manager, 
Bureau  of  Land  Management,  P.O.  Box 
970,  Moab,  Utah  84532,  Attention: 
Cockrell  Coalbed  Methane  Project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daryl  Trotter  at  (801)  259-6111. 

Gene  Nodine, 

District  Manager. 

[FR  Doc.  91-25134  Filed  10-17-91;  8:45  am] 
BILLINQ  CODE  4310-OO-H 


IUTU-65722] 

Utah;  Notice  of  Proposed 
Reinstatement  of  Terminated  Oil  and 
Gas  Lease 

In  accordance  with  title  IV  of  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  Pub.  L.  97-451),  a 
petition  for  reinstatement  of  oil  and  gas 


lease  UTU-65722  for  lands  in  San  Juan 
County,  Utah,  was  timely  filed  and 
required  rentals  and  royalties  accruing 
from  August  1, 1991,  the  date  of 
termination,  have  been  paid. 

The  lessee  has  agreed  to  new  lease 
terms  for  rentals  and  royalties  at  rates 
of  $10  per  acre  and  16%  percent, 
respectively.  The  $500  administrative 
fee  has  been  paid  and  the  lessee  has 
reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  publishing 
this  notice. 

Having  met  all  the  requirements  for 
reinstatement  of  lease  UTU-55722  as  set 
out  in  section  31  (d)  and  (e)  of  the 
Mineral  Leasing  Act  of  1920  (30  U.S.C. 
188),  the  Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease, 
effective  August  1, 1991,  subject  to  the 
original  terms  and  conditions  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Robert  Lopez, 

Chief,  Minerals  Adjudicatian  Sectian. 

(FR  Doc.  91-25110  Filed  10-17-91;  8:45  am] 
BILLING  CODE  4310-OO-M 


I WY-920-4 1-5700;  WYW505201 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

October  9, 1991. 

Pursuant  to  the  provisions  of  Public 
Law  97-451,  96  Stat.  2462-2466,  and 
Regulation  43  CFR  3109.2-3  (a)  and 
(b)(1),  a  petition  for  reinstatement  of  oil 
and  gas  lease  WYW50520  for  lands  in 
Uinta  County,  Wyoming,  was  timely 
filed  and  was  accompanied  by  all  the 
required  rentals  accruing  from  the  date 
of  termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $5.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to  reimburse 
the  Department  for  the  cost  of  this 
Federal  Register  notice.  The  lessee  has 
met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 

188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW50520  effective  June  1, 1991, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

F.R.  Speltz, 

Supen-isary  Land  Law  Examiner. 

(FR  Doc.  91-25130  Filed  10-17-91:  8:45  am] 
BILUNO  CODE  431B-22-M 


[CA-010-4212-13;  CACA  28966] 

Realty  Action;  Exchange  of  Public 
Lands  in  Placer  County,  CA 

agency:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  The  following  described  land 
is  being  considered  for  exchange  under 
section  206  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1716). 

Selected  Public  Land 
Placer  County 
T.13N.,  R.IOE.,  MDM 

Sec.  18,  Lots  1,  2,  3,  4.  S%  of  Lot  5,  S%  of 
Lot  8, 10, 11, 13 
T.14N.,  R.9E.,  MDM 

Sec.  35.  Lot  3.  EV<iNWy4.  swy4swy4 
Containing  380  acres,  more  or  less 

The  above  land  is  being  considered 
for  possible  transfer  to  a  nonprofit 
conservation  organization  such  as  The 
Trust  For  Public  Land  or  the  Nature 
Conservancy.  In  exchange  the  public 
would  receive  private  land  located  on 
the  North  Fork  or  South  Fork  of  the 
American  River,  Merced  River,  or 
marshlands,  and  waterfowl  habitat 
located  in  the  California  Central  Valley. 
This  proposal  is  considered  to  be  in  the 
public  interest  and  is  consistent  with 
current  land  use  plans. 

SUPPLEMENTARY  INFORMATION:  The 
above  Federal  lands  would  be 
transferred  subject  to  a  reservation  to 
the  U.S.  for  a  right-of-way  for  ditches 
and  canals  constructed  under  the 
authority  of  the  Act  of  August  20, 1890 
(43  U.S.C.  945):  also  rights-of-way  of 
record  will  be  identified  as  prior  existing 
rights. 

All  necessary  clearances,  including 
archaeology,  and  rare  plants  and 
animals  shall  be  granted  prior  to 
conveyance  of  title  by  the  U.S. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
land  described  herein  from  settlement, 
location  and  entry  under  the  public  land 
laws  and  from  the  mining  laws  for  a 
period  of  two  years. 
addresses:  For  a  period  of  45  days 
from  publication  of  this  notice  in  the 
Federal  Register  interested  parties  may 
submit  comments  to  the  District 
Manager,  c/o  Area  Manager,  Folsom 
Resource  Area,  63  Natoma  Street, 
Folsom,  California  95630. 

FOR  ADDITIONAL  INFORMATION:  Contact 
Mike  Kelly  at  the  above  address  or  at 
(916)  985-4474. 

D.K.  Swickard, 

Area  Manager. 

(FR  Doc.  91-25128  Filed  10-17-91;  8:45  am] 
BILLMM  CODE  4310-4O-M 


52278 


Federal  Register  /  Vol.  56,  No.  202  /  Friday,  October  18,  1991  /  Notices 


[ES-03(M)2-4212-1S;  £8-20066-009] 

Public  Lands  Jn  Minnesota  Deteitnined 
Eligible  for  Transfer  to  the  State  of 
Minnesota  Pursuant  to  the  Minnesota 
Public  Lands  Improvement  Act  of  1990 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Availability  of  list  of  public 
lands  to  be  transferred. 

summary:  Final  notice  is  hereby  given 
that  certain  public  lands  located  in 
Minnesota  have  been  determined  to  be 
eligible  for  transfer  to  the  State  of 
Minnesota.  Transfer  will  be  pursuant  to 
the  Nfinnesota  Public  Lands 
Improvement  Act  of  1990  (104  STAT 
1019;  Public  Law  102-442)  (Act)  which 
grants  certain  specified  unclaimed 
islands  and  uplands  and  certain  other 
public  lands  to  the  State  of  Minnesota 
for  the  purposes  of  public  recreation, 
protection  of  fish,  wildlife,  and  plants, 
and  the  protection  of  resources  and 
values.  The  transfer  will  be  by 
Congressional  grant  and  will  be 
effective  on  October  18, 1991. 

The  purpose  of  this  public  notice  is  to 
announce  the  availability  of  a  list 
containir^  the  legal  description  and 
other  information  regarding  the  public 
lands  that  will  be  transferred  to  the 
State  of  Minnesota. 

OATES:  The  list  will  be  available  to  the 
public  on  October  18, 1991. 

ADDRESSES:  Requests  for  copies  of  the 
list  should  be  sent  to  Gary  Bauer, 

District  Manager,  Bureau  of  Land 
Management,  P.O.  Box  631,  Milwaukee, 
Wisconsin  53201-6631. 

FOR  FURTHER  INFORMATION  CONTACT. 
Larry  Johnson,  Realty  Specialist,  Bureau 
of  Land  Management,  P.O.  Box  631, 
Milwaukee,  WI  53201-0631;  telephone 
no.  (414)  297-4413  or  (FTS)  362-4413. 
SUPPLEMENTARY  INFORMATION:  The  Act 
will  transfer  to  the  State  of  Minnesota 
the  surface  estate  of  specified  public 
lands  in  Minnesota  for  the  purposes  of 
public  recreation,  protection  of  fish, 
wildlife,  and  plants,  and  the  protection 
of  resources  and  values.  It  also 
authorizes  the  Secretary  of  the  Interior 
(Secretary)  to  resolve  claims  of 
ownership  of  non^nineral  interests  in 
certain  other  public  lands  in  Minnesota 
and  to  transfer  such  lands  to  claimants 
thereof  on  terms  that  recognize  the 
equities  of  such  claimants  in  such  lands. 

The  Act  also  required  the  Secretary  to 
notify  the  residents  of  Minnesota  as  to 
the  nature  and  location  of  the  public 
lands  to  be  granted  to  the  State  imder 
the  Act.  That  Public  notification  was 
accomplished  by  the  publication  of  a 
public  notice  in  the  Federal  Register  on 
January  17, 1991  and  the  legal  notices  in 


10  daily  or  weekly  newspapers  located 
throughout  Minnesota  during  the  period 
of  January  24  to  February  1, 1991,  and 
the  issuance  of  press  releases  to 
newspapers  and  radio  stations  located 
throughout  Minnesota.  Additionally, 
books,  containing  the  legal  descriptions 
and  maps  showing  the  locations  of  the 
public  lands  eligible  for  transfer,  were 
available  for  public  inspection  at  each 
County  Auditor's  office  in  Minnesota 
and  at  all  Congressional  offices  located 
throughout  Minnesota.  The  purpose  of 
the  public  notiBcation  was  twofold:  (1) 
To  notify  residents  of  Minnesota  as  to 
the  location  of  public  lands  to  be 
granted  or  otherwise  transferred  under 
the  Act,  and  (2)  To  identify  any 
person(s)  who  has  a  claim  of  ownership 
of  the  non-mineral  interests  in  the 
identified  public  lands.  Written  claims 
of  ownership  were  accepted  until  April 
18, 1991. 

Those  parcels  of  public  land  that  have 
been  claimed  by  a  person  or  persons 
will  not  be  transferred  to  Minnesota  on 
October  18, 1991.  Instead  they  will  be 
retained  as  public  lands  pending 
resolution  by  the  Secretary  of  the  claim 
of  ownership. 

The  transfer  of  the  unclaimed  public 
lands  to  the  State  and  the  resolution  of 
the  claims  of  ownership  are  subject  to 
very  specific  requirements  contained  in 
the  Act. 

William  S.  Fulcer, 

Acting  District  Manager. 

(FR  Doc.  91-25136  Filed  10-17-81;  6:45  am] 
BILUNa  CODE  4310-«J-M 


[MT-060-02-4212-13;  MTM-75701] 

Notice  Of  Realty  Action:  Private 
Exchange-Montana 

agency:  Bureau  of  Land  Management. 
ACTION:  The  Bureau  of  Land 
Management  proposes  to  exchange 
public  land  for  private  land  with 
William  R.  and  Lela  M.  French.  This 
proposed  exchange  involves  only  the 
surface  estate.  The  public  and  private 
lands  are  in  Phillips  County. 

summary:  The  public  will  gain  private 
lands  with  wetlands  and  wildlife  habitat 
for  piping  plover,  upland  birds,  antelope 
and  mule  deer.  Consolidation  of  public 
land  will  occur  which  allows  for  better 
range  management.  Disposal  of  the 
public  lands  is  in  conformance  with  the 
Phillips  Management  Framework  Plan. 
Disposal  of  public  lands  with  relatively 
low  public  value  will  help  meet  the 
management  goals  for  the  area  where 
the  public  will  gain  private  land.  This 
exchange  is  in  the  public  interest.  The 
Bureau  of  Land  Management  advised 


State  and  local  officials  about  the 
proposed  exchange. 

The  following  described  public  lands 
are  suitable  for  disposal  by  exchange 
under  section  206  (rf  the  Federal  Land 
Management  Act  of  1976,  43  U.S.C.  1716. 

Principal  Meridian  Montana 
T.  24  N..  R.  31  E, 

Section  1:  Lots  1.  2,  3. 4,  SMiSV^; 

Section  3:  SW>4SEVt; 

Section  10:  WV5!NEy4,  NWV*.  NWyiSWy4. 

NWV4SE%; 

Section  11:  EV^NEV^; 

Section  12:  All; 

Section  13:  E%NWVi: 

T.  24  N.,  R.  32  E., 

Sectoin  6:  Lott  3, 4,  5,  SEt4SW 
Section  7:  Lots  1,  2,  3.  4,  Et4W%: 

T.  25N.,  R.  31  E. 

Section  25:  SEyiNEVSi; 

T.  25  N..  R.  32  E. 

Section  30:  Lot  2.  SWViNEVi,  SEy4NWy4: 

T.  26  N.,  R.  30  E, 

Section  25:  NV4SWy4: 

T.  26  N..  R.  31  E. 

Section  30:  Lots  3,  4,  E'ASWyi; 

T.  29  N.,  R.  29  E.. 

Section  12:  All; 

Section  13:  Ny!NWy4; 

T.  29  N.,  R.  30  E., 

Section  18:  SEV4; 

Totaling  3,152.45  acres. 

The  United  States  will  exchange  this 
public  land  to  acquire  the  following 
described  private  land: 

Principal  Meridian  Montana 
T.  25  N..  R.  30  E. 

Section  6:  SViNEVi; 

T.  26  N.,  R.  30  E.. 

Section  14:  St4; 

Section  15:  SEVii; 

Section  20:  SWy4SWy4: 

Section  22;  NV^,  SEV4; 

Section  23:  N^; 

Section  26:  S%SE^4; 

Section  29:  EMiNW^,  NEy4SWy4: 

T.  25  N..  R.  31  E, 

Section  2:  NWy4  Lot  4.  S'A  Lot  4. 

NW  V*SEV*NW  "N  WSW  y4NW  y4: 
Section  3:  Lot  1,  Lot  2; 

T.  26  N.,  R.  31  E. 

Section  27:  SWWi: 

Section  29:  NVb; 

Section  30:  NEyi; 

Section  33:  S%NEy4.  N^SV^; 

Section  34:  E^4WV4.  SWy4NWy4NEy4, 
Nwy4Swy4NEy4,  sv4SW%nev4. 
NWy4SWy4.  WM!NE^4SEy4.  SM!SEy4: 
Total  2,938.96  acres. 

DATES:  Interested  parties  may  submit 
comments  to  the  Bureau  of  Land 
Management  by  December  2, 1991.  The 
State  Director  will  weigh  adverse 
comments.  The  State  Director  may 
vacate  or  change  this  notice.  Without  - 
any  objections  this  notice  will  become 
the  Bnal  determination  of  the 
Department  of  Interior. 

FOR  COMMENTS  AND  FURTHER 
INFORMATION  CONTACT:  Submit  your 
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comments  on  this  proposed  exchange  to 
the  address  shown  below.  Information 
related  to  the  exchange,  including  the 
environmental  assessment  is  available 
at  the  same  address. 

Phillips  Resource  Area,  Box  B,  Malta, 

MT  59457. 

SUPPLEMENTARY  INFORMATION:  The 

publication  of  this  notice  segregates  the 
public  lands  described  above  fhom 
settlement  sale,  location  and  entry 
under  the  public  land  laws.  This  notice 
also  segregates  from  the  mining  laws, 
but  not  from  exchange  under  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  The 
segregation  will  last  for  two  years  bom 
the  date  of  publication  of  this  notice. 
This  exchange  is  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
under  43  U.S.C.  945. 

2.  The  reservation  to  the  United  States 
of  all  federal  minerals  will  occur. 

3.  The  following  rights-of-way  of 
record:  Big  Flat  Electric  Coop.  Inc., 
MTM-57527  and  MTM-58709:  Triangle 
Telephone  Coop.  Inc.,  MTM-42864  and 
George  L  Partridge,  MTM-040449. 

4.  An  equalization  pajnnent  of 
$4,600.00  will  be  paid  by  Mr.  and  Mrs. 
William  R.  and  Lela  M.  French. 

5.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

6.  The  proposed  completion  date  is 
December  1991. 

Dated:  October  9, 1991. 

B.  Gene  Miller, 

Acting  District  Manager. 

(FR  Doc.  91-25138  Filed  10-17-91: 8:45  am] 
BILUNO  CODE  4310-ON-M 


[NV-930-02-4212-13;  N-53387] 

Realty  Action;  Exchange  of  Public 
Lands,  Clark  County,  NV 

The  following  described  public  lands 
in  Las  Vegas,  Clark  County,  Nevada,  are 
being  considered  for  disposal  by 
exchange  pursuant  to  section  206  of  the 
Federal  Policy  and  Management  Act  of 
October  21, 1976,  43  U.S.C.  1716. 

Mount  Diablo  Meridian,  Nevada 
T.  21  S..  R.  63  E.. 

Sec.  27:  SWy4. 

Aggregating  480  acres  (gross). 

Final  determination  on  disposal  will 
await  completion  of  an  environmental 
analysis. 

In  accordance  with  the  regulations  of 
43  CFR  2201.1(b),  publication  of  this 
notice  in  the  Federal  Register,  will 
segregate  the  public  lands,  as  described 
in  this  Notice,  bom  all  forms  of 
appropriation  under  the  public  land 


laws,  including  the  general  mining  laws, 
except  for  leasing  under  the  mineral 
leasing  laws. 

The  segregation  of  the  above- 
described  lands  shall  terminate  upon 
issuance  of  a  document  conveying  such 
lands  or  upon  publication  in  the  Federal 
Register  of  a  notice  of  termination  of  the 
segregation;  or  the  expbation  of  two 
years  bom  the  date  of  publication, 
whichever  octmrs  first. 

For  a  period  of  45  days  bom  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

Dated:  October  7, 1991. 

Gary  Ryan, 

Associate  District  Manager,  L  V,  NV. 

[FR  Doc.  91-25066  Filed  10-17-91: 8:45  am] 
BILLING  CODE  431IMIC-M 


[NV-930-02-4212-11;  N-41565-3S] 

Realty  Action;  Lease/Purchase  for 
Recreation  and  Public  Purposes  Clark 
County,  NV 

The  following  described  public  land  in 
Las  Vegas,  Clark  County,  Nevada  has 
been  identified  and  examined  and  will 
be  classiHed  as  suitable  for  lease/ 
purchase  under  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  lands  will  not  be 
offered  for  lease/purchase  until  at  least 
60  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register. 

Mount  Diablo  Meriilian,  Nevada 
T.  21  S..  R.  60  E., 

Sec.  26:  NW^iSEV^SW^,  SWy4NEV4SWV4. 

Aggregating  20.00  acres  (gross). 

This  parcel  df  land  contains 
approximately  20  acres.  The  Clark 
County  School  District  intends  to  use 
the  land  for  a  junior  high  school.  The 
lease  and/or  patent,  when  issued,  will 
be  subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890,  26  Stat.  391,  43  U.S.C.  945. 

2.  All  minerals  shall  be  reserved  to  the 
United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  such 
deposits  from  the  same  under  applicable 
law  and  such  regulations  as  the 
Secretary  of  the  Interior  may  prescribe, 
and  will  be  subject  to: 


1.  An  easement  for  streets,  roads  and 
public  utilities  in  accordance  with  the 
transportation  plan  for  Clark  County. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/purchase  is 
consistent  with  the  Bureau’s  planning 
for  this  area. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  recreation  and  public 
purposes  and  leasing  under  the  mineral 
leasing  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Vegas  District,  P.O.  Box 
26569,  Las  Vegas,  Nevada  89126.  Any 
adverse  comments  will  be  reviewed  by 
the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  lands 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register. 

Dated:  October  4. 1991. 

Gary  Ryan, 

Acting  District  Manager,  Las  Vegas,  NV. 

(FR  Doc.  91-25067  Filed  10-17-91:  8:45  am] 
BILUNG  CODE  4310-HC-M 


IWY-940-4730-12] 

Filing  of  Plats  of  Survey:  Wyoming 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Wyoming 
State  Office.  Cheyenne,  Wyoming,  thirty 
(30)  calendar  days  from  the  date  of  this 
publication. 

Sixth  Principal  Meridian,  Wyoming 

T.  42  N.,  R.  117  W..  accepted  October  9. 1991 

T.  54  N.,  R.  91  W.,  accepted  October  9. 1991 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plats,  are  received 
prior  to  the  official  frling,  the  Hling  will 
be  stayed  pending  consideration  of  the 
protest(s].  A  plat  will  not  be  officially 
hied  until  after  disposition  of  protest(s) 
and  or  appeal(s]. 

These  plats  will  be  placed  in  the  open 
files  of  the  Wyoming  State  Offrce, 
Bureau  of  Land  Management.  2515 
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Warren  Ave.,  Cheyenne,  Wyoming,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of  the 
plats  will  be  made  available  upon 
request  and  prepayment  of  the 
reproduction  fee  of  $2.00  per  copy. 

A  person  or  party  who  wishes  to 
protest  a  survey  must  hie  with  the  State 
Director,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming,  a  notice  of  protest 
prior  to  thirty  (30)  calendar  days  from 
the  date  of  this  publication.  If  the  protest 
notice  did  not  include  a  statement  of 
reasons  for  the  protest,  the  protestant 
shall  nie  such  a  statement  with  the  State 
Director  within  thirty  (30)  calendar  days 
after  the  notice  of  protest  was  Hied. 

The  above-listed  plats  represent 
dependent  resurveys,  surveys  and 
subdivisions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  P.O.  Box 
1828,  2515  Warren  Avenue,  Cheyenne, 
Wyoming  82003. 

Dated;  October  9, 1991. 

(ohn  P.  Lee, 

Chief,  Branch  of  Cadastral  Survey. 

(FR  Doc.  91-25129  Filed  10-17-91:  8:45  am) 
BILUNQ  CODE  4310-22-M 


[AK-932-4214-10;  F-86826] 

Cancellation  of  Proposed  Withdrawal; 
Alaska 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

summary:  This  notice  terminates  the 
segregative  effect  of  a  proposed 
withdrawal  and  reservation  of 
approximately  14.38  acres  of  public 
lands  requested  by  the  National  Park 
Service  for  administrative  sites  for 
management  of  the  Gates  of  the  Arctic 
National  Park  and  Preserve  near 
Coldfoot,  Alaska.  The  lands  have  been 
and  will  remain  subject  to  the 
provisions  of  existing  withdrawals  of 
record. 

EFFECTIVE  DATE:  October  18. 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  C.  Thomas.  BLM  Alaska  State 
Office,  222  W.  7th  Avenue,  No,  13, 
Anchorage,  Alaska  99513-7599,  907-271- 
5477. 

SUPPLEMENTARY  INFORMATION:  A  Notice 
of  proposed  withdrawal  and  reservation 
of  public  lands  for  the  National  Park 
Service,  serial  number  F-86826,  was 
published  in  the  Federal  Register  on 
June  8, 1990  (55  FR  23485).  The  National 
Park  Service  will  be  participating  in 
joint  agency  use  of  certain  lands  in  the 
Coldfoot  area,  therefore  this  application 
will  no  longer  be  needed.  On  October  3, 


1991,  the  National  Park  Service 
cancelled  its  application  for  withdrawal 
of  the  lands. 

At  8  a.m.  Alaska  Daylight  Time,  on 
the  date  of  publication  of  this  notice,  all 
lands  described  in  the  Federal  Register 
publication  referred  to  above  wilt  be 
relieved  of  the  segregative  effect 
pursuant  to  43  CFR  2310.2-l(c).  The 
lands  have  been  and  will  remain  subject 
to  the  terms  and  conditions  of  Public 
Land  Order  Nos.  5150  and  5180,  both  as 
amended. 

Dated:  October  9, 1991. 

Sue  A.  Wolf, 

Chief,  Branch  of  Land  Resources. 

[FR  Doc.  91-25133  Filed  10-17-91:  8:45  am] 
WLUNG  CODE  431(KIA-M 


[ID-943-4214-;  IDI-833] 

Notice  of  Proposed  Continuation  of 
Withdrawal,  Idaho 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  U.S.  Forest  Service 
proposes  that  the  withdrawal  of  620.36 
acres  for  recreation  and  administrative 
§ites  and  historical  trails  in  the  Payette 
and  Salmon  National  Forests  be 
continued  for  the  period  of  years  shown 
below.  The  lands  are  still  being  used  for 
the  purposes  for  which  they  were 
withdrawn.  The  lands  would  remain 
closed  to  surface  entry  and  mining,  but 
have  been  and  would  remain  open  to 
mineral  leasing. 

DATES:  January  16, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Carpenter,  Idaho  State  Office, 
BLM,  3380  Americana  Terrace,  Boise, 
Idaho  83706,  208-384-3163. 

The  U.S.  Forest  Service  proposes  that 
the  existing  land  withdrawal  made  by 
Public  Land  Order  No.  4503  be 
continued  for  the  period  of  years  shown 
below  pursuant  to  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751;  43  U.S.C.  1714. 
The  lands  are  described  as  follows: 

Boise  Meridian 
To  be  continued  for  20  years: 

Pine  Flat  Recreation  Area 
T.  24  N..  R.  4  E.. 

Sec.  9.  SWy4SEV4NWy«.  by  metes  and 
bounds. 

Horse  Creek  Hot  Springs  Recreation  Area 
T.  25  N.,  R.  17.  E.,  unsurveyed. 

Sec.  10,  SEt4SWy4,  by  metes  and  bounds: 
Sec.  15,  NV4NWy4,  by  metes  and  bounds. 
To  be  continued  30  years: 

Pilot  Peak  Lookout  Administrative  Site 
T.  21  N.,  R.  8  E.,  unsuiv'eyed. 


Sec.  7,  SEy4NWy4,  by  metes  and  bounds. 

War  Eagle  Lookout  Administrative  Site 

T.  23  N..  R.  5  E., 

Sec.  24.  Ny!NEy4SWy4NWy4. 

Lewis  and  Clark  Historical  Trail 
T.  19  N..  R.  25  E.. 

Sec.  9.  NWy4SWy4NWy4  and  sy2swy4 
NWy4: 

Sec.  10,  SM!SWy4SEy4; 

Sec.  14,  SV4  of  lot  2,  lots  3  and  8, 
Nwy4Swy4NEy4.  sv5!Swy4NEy4, 
N%SWy4NWy4,  NV4SEy4NWy4.  and 
N%Nwy4SEy4: 

Sec.  15.  Ny2Nwy4NEy4.  SEy4Nwy4NEy4. 
NEy4SWy4NEy4.  N%SEy4NEy4,  and 
NEy4NEy4Nwy4. 

Chief  Joseph  Historical  Trail  Sites 
Area  No.  1 — Bannock  Pass 
T,  17  N..  R.  27  E.. 

Sec.  8,  lot  4. 

Area  No.  2 — Salt  Creek 
T.  16  N..  R.  27  E., 

Sec.  5.  swy4swy4swy4: 

Sec.  6.  SEy4SEy4SEy4; 

Sec.  7.  Ey2NEy4NEy4  and  NEy4SE  y4NEy4: 
Sec.  8.  wy!Nwy4Nwy4. 

Area  No.  3 — Nez  Perce  Creek 
T.  14  N.,  R.  26  E.. 

Sec.  22.  sy!swy4swy4. 

Lake  Creek  Recreation  Area 
T.  20  N..  R.  21  E.. 

Sec.  33.  S‘ANViNWy4SWy4  and  SyiNWy4 

swy4. 

Sheephorn  Lookout  Administrative  Site 
T.  18  N..  R.  20  E.. 

Sec.  15.  SEy4SEy4SWy4SWy4  and 

swy4SEy4Swy4. 

Wallace  Lake  Recreation  Area 
T.  22  N.  R.  21  E. 

Sec.  8,  EViSEy4SWy4  and  WyiSWy4SEy4‘. 
To  be  continued  for  50  years; 

Hays  Station  Administrative  Site 
T.  22  N.,  R.  7  E.,  unsurveyed. 

Sec.  26,  SWy4NWy4,  by  metes  and  bounds. 
To  be  continued  for  100  years: 

Boulder  Creek  Progeny  Test  Area 
(formerly  Boulder  Creek  Seed  Orchard) 

T.  21  N.,  R.  1  E., 

Sec.  17,  NEy4NEy4Swy4,  sy2Nwy4 
NEy4Swy4,  SM!NEy4Swy4,  Nwy4Nwy4 
SEy4.  and  N%SWy4NWy4SEy4. 

The  areas  described  aggregate  620.36  acres 
in  Adams,  Idaho,  Lemhi,  and  Valley  Counties. 

The  withdrawal  is  essential  for 
continued  protection  of  substantial 
capital  improvements  on  the  sites  and 
protection  of  historical  trails.  The 
withdrawal  closed  the  lands  to  surface 
entry  and  mining  but  not  to  mineral 
leasing.  No  change  in  the  segregative 
effect  or  use  of  the  lands  is  proposed  by 
this  action. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments  in 
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connection  with  the  proposed 
withdrawal  continuation  may  present 
their  views  in  writing  to  the  Idaho  State 
Director  at  the  above  address. 

The  authorized  ofHcer  of  the  Bureau 
of  Land  Management  will  undertake 
such  investigations  as  necessary  to 
determine  the  existing  and  potential 
demand  for  the  lands  and  their 
resources.  A  report  will  also  be 
prepared  for  consideration  by  the 
Secretary  of  the  Interior,  the  President, 
and  Congress,  who  will  determine 
whether  or  not  the  withdrawal  will  be 
continued;  and  if  so,  for  how  long.  The 
final  determination  of  the  withdrawal 
will  be  published  in  the  Federal 
Register.  The  existing  withdrawal  will 
continue  until  such  final  determination 
is  made. 

Dated:  October  11, 1991. 

William  E.  Ireland, 

Chief,  Realty  Operations  Section. 

(FR  Doc.  91-25135  Filed  10-17-91;  8:45  am] 
BILUNG  CODE  4310-aa-M 


[MT-930-4214-10;  MTM  80092] 

Notice  of  Proposed  Withdrawal  and 
Public  Meeting;  Montana 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of  the 
Interior,  Fish  and  Wildlife  Service, 
proposes  to  withdraw  915,946.73  acres  of 
public  mineral  estate  to  protect  the 
Charles  M.  Russell  National  Wildlife 
Refuge  (CMR).  This  notice  closes  the 
lands  up  to  2  years  from  location  and 
entry  under  the  mining  laws,  but  they 
will  remain  open  to  the  mineral  leasing 
laws. 

EFFECTIVE  DATE:  Comments  must  be 
received  by  January  16, 1992.  A  public 
meeting  will  be  held  at  7:30  p.m.  on 
January  14, 1992,  in  the  Judith  Room  of 
the  Park  Inn,  Lewiston,  Montana. 

ADDRESSES:  Comments  should  be  sent 
to  the  Montana  State  Director,  BLM, 

P.O.  Box  36800,  Billings,  Montana  59107. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Binando,  BLM  Montana  State 
Office.  406-255-2935. 

SUPPLEMENTARY  INFORMATION:  On 

October  11, 1991,  a  petition  was 
approved  allowing  the  Fish  and  Wildlife 
Service  to  flle  an  application  to 
withdraw  the  following  described  lands 
from  location  and  entry  under  the 
mining  laws,  but  not  from  the  public 
land  laws  or  mineral  leasing  laws, 
subject  to  valid  existing  rights; 


Principal  Meridian 

Charles  M.  Russell  National  Wildlife  Refuge 
T.  21  N.,  R.  23  E.. 

Secs.  1,  2.  and  3; 

Sec.  4.  lots  1,  2,  and  3,  SEV4NEV4.  and  SVi; 
Sec.  5.  lot  4.  SWViNEVi,  SWNWVi,  and 
SV4: 

Sec.  6.  lots  1  to  12,  inclusive,  lot  17, 
SMiNEy4.  and  SEy4; 

Sec.  7,  lots  5  to  12,  inclusive,  and  EVii; 

Sec.  8.  and  NWy4SWV^; 

Sec.  9,  NViNVi,  SWy4NEy4.  SV4NW%. 

NEy4SWy4.  and  SMtSW; 

Sec.  10.  NMiNVi,  SVfeNEVi,  NWViSWWi. 

and  SyjSM!; 

Secs.  11  and  12; 

Sec.  13.  NWy4NEy4.  NViNWy4. 

SWy4NWy4.  S%swy4.  and  SEy4: 

Sec.  14,  NVi; 

Sec.  15,  NEyi: 

Sec.  17; 

Sec.  18,  lots  1  to  6.  inclusive,  lots  10  and  11. 
Ny!NEy4.  SWViNEy4.  and  SEy4SE%. 

T.  22  N.,  R.  23  E.. 

Secs.  1  to  5.  inclusive; 

Sec.  6.  lots  1.  5.  7,  9. 10,  and  11.  El^SW'A, 
and  SWy4SEy4: 

Secs.  7  to  15,  inclusive; 

Sec.  16,  lots  1,  2,  and  3,  SEy4NWy4.  and 
SWy4: 

Secs.  17  to  35,  inclusive. 

T.  21  N.,  R.  24  E.. 

Secs.  1  to  6,  inclusive; 

Sec.  7,  lotsl  to  4,  inclusive,  NEVi,  E’/4WV4. 

and  NMiSEy4; 

Sec.  8,  Wy2; 

Secs.  9  to  13,  inclusive; 

Sec.  14,  NMi: 

Secs.  15  and  17; 

Sec.  18,  lots  3  and  4,  EyxSW%,  and  SEy4. 

T.  22  N..  R.  24  E., 

Secs.  1  to  15,  inclusive,  and  secs.  17  to  30. 
inclusive; 

Sec.  31.  lots  1  to  12,  inclusive.  SEViNWyi. 

Ey!SWy4.  and  WM!SEy4; 

Secs.  32  to  35,  inclusive; 

Sec.  36.  lot  1.  NWy4SWy4.  and  SEy4SWy4. 
T.  21  N..  R.  25  E.. 

Secs.  1  to  12,  inclusive; 

Sec.  13.  NW,  NMiSW,  and  SWy4SWy4; 

Sec.  14.  NVi.  SEy4SWy4.  and  NEy4SEy4; 
Sec.  15.  NEy4,  WV^,  and  EV4SEM; 

Sec.  17.  NV4.  NMiSM!.  SEy4SWy4.  and 
Sy2SEy4; 

Sec.  18. 

T.  22  N..  R.  25  E., 

Secs.  1  to  15,  inclusive,  and  secs.  17  to  35. 
inclusive. 

T.  21  N.,  R.  26  E., 

Secs.  1  to  15,  inclusive; 

Sec.  16,  lots  1  to  7,  inclusive,  NWV*.  and 
NV4Swy4: 

Secs.  17  to  35,  inclusive. 

T.  22  N..  R.  26  E., 

Secs.  1  to  15.  inclusive,  and  secs.  17  to  35. 
inclusive. 

T.  21  N.,  R.  27  E.. 

Secs.  1  to  25,  inclusive; 

T.  22  N.,  R.  27  E.. 

Secs.  1  to  15,  inclusive,  and  secs.  17  to  35, 
inclusive. 

T.  21  N..  R.  28  E.. 

Sec.  2,  lot  4; 

Secs.  3  to  10,  inclusive: 

Sec.  11,  lots  5  to  8,  inclusive; 


Sec.  12.  lots  6, 8. 9  and  10.  and  SEyiSEt4: 

Secs.  13, 14,  and  15; 

Sec.  16.  lots  1  and  2,  NEV^NE^.  WV^N£y4. 

Ey!Nwy4.  Nwy4swy4; 

Secs.  17  to  23,  inclusive,  and  secs.  27  to  30, 
inclusive. 

T.  22  N.,  R.  28  E.. 

Secs.  5  to  6,  inclusive,  secs.  13, 14,  and  15. 
and  secs.  17  to  34,  inclusive; 

Sec.  35.  WV4  and  WMiEV4. 

T.  18  N..  R.'29  E.. 

Secs.  1  and  2; 

Sec.  11,  lots  1  and  2,  WMtEV^,  and  W^; 

Sec.  12,  lots  1  to  9,  inclusive,  EV^NE%.  and 
SEy4. 

T.  19  N..  R.  29  E., 

Secs.  1,  2,  and  3.  secs.  10  to  15.  inclusive, 
secs.  22  to  27,  inclusive,  secs.  34  and  35; 

Sec.  36,  lots  1  to  10.  inclusive,  SWViNEyi. 
SEy4NWy4.  and  Sy!SEy4. 

T.  20  N..  R.  29  E.. 

Secs.  1, 2  and  3,  secs.  10  to  15,  inclusive, 
and  secs.  22  to  26,  inclusive; 

Sec.  27,  EV^  and  SEy4; 

Secs.  34  and  35; 

Sec.  36.  N*4,  NM!SWy4.  and  SEVi. 

T.  21  N..  R.  29  E.. 

Sec.  7,  lot  5: 

Sec.  14,  lot  4; 

Sec.  15,  lots  3  to  7,  inclusive,  Si4NWV^, 
SWy4.  WViSEV*  and  SEWiSEy^ 

Sec.  16,  lots  5  to  8,  inclusive,  NEV^^Mi, 
and  SV^SV^; 

Sec.  17,  lots  3, 6,  7,  and  8,  NWV4SWV4,  and 
SMiSyt; 

Sec.  18.  lots  2  to  8,  inclusive.  SWy4NEy4, 
SEy4NWy4.  EV4W%.  and  SEMi; 

Secs.  21  and  22; 

Sec.  23,  lots  3, 4,  6.  and  7,  SWViNWyi. 
N^SWy4,  and  Sh^SW. 

Sec.  24.  lots  5  to  8,  inclusive,  and  SVkSV^; 

Sec.  25,  lots  1,  2,  and  4,  N%NE14, 
SWy4NEy4.  WV4.  and  NWy4SEV4; 

Secs.  26.  27,  28.  33.  34.  and  35; 

Sec.  36,  lots  2  and  3,  W14NEV^.  and 
EV4SEy4. 

T.  18  N..  R.  30  E., 

Sec.  4; 

Sec.  5,  lots  1  to  4,  inclusive,  S14N14, 
NEy4SWy4.  SViSWy4.  and  SEMi; 

Sec.  6,  lots  1  to  7,  inclusive  S^4NEy4,  and 

SEy4Nwy4. 

T.  19  N..  R.  30  E.. 

Secs.  1,  2,  and  3; 

Sec.  4,  lots  1,  2,  and  3,  SV^NEV4, 
SEy4NWy4,  S%swy4.  and  SEy4; 

Sec.  5  to  11,  inclusive,  and  sec.  15; 

Sec.  16.  SWWi; 

Secs.  17  to  22,  inclusive,  and  sec.  28; 

Sec.  29.  EVi,  NMiNWy4.  and  NEViSWyi; 

Secs.  30  and  31; 

Sec.  32.  EVi.  SEy4NWy4,  and  SW'A; 

Sec.  33. 

T.  20  N..  R.  30  E.. 

Sec.  1; 

Sec.  2.  lot  9; 

Sec.  5,  lots  2.  3, 4,  7,  and  8,  SWVtNW/V*. 
and  SV5!SWy4; 

Secs.  6,  7,  and  8; 

Sec.  9,  lots  3, 4.  7.  and  8.  and  Wy:SW14; 

Sec.  11,  lots  1  to  4.  inclusive,  lot  7,  EMtEV^, 
SWy4NEy4.  and  NWy4SEy4: 

Secs.  12  and  13; 

Sec.  14.  lots  1, 4.  S,  and  9; 

Sec.  16,  lots  2.  a,  and  6,  and  NWViNWyi: 
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Secs.  17  to  20,  inclusive; 

Sec.  21.  lots  4  and  5; 

Sec.  23.  lots  1  and  2,  lots  4  to  7,  inclusive, 
SV^NEy4.  EViSWy4,  and  SEV4; 

Secs.  24  and  25; 

Sec.  26,  lots  1.  2, 4,  5,  and  8,  N'Ey4,  and 
EViiSEy4; 

Sec.  28.  lot  2; 

Sec.  29,  lots  1, 2, 4,  and  S,  W14,  and 
WVtEVt: 

Secs.  30,  31.  and  32; 

Sec.  33,  lots  7  to  10,  inclusive,  SEy4,SWV^, 
and  SV&SEy4; 

Sec.  34,  lots  5  to  8,  inclusive,  and  SVi; 

Sec.  35.  lots  1  and  3,  EV^,  SEV^NWy4,  and 
swy4. 

T.  21  N..  R.  30  E.. 

Sec.  19,  lot  4; 

Sec.  30,  lot  2i 

Sec.  31,  lots  4,  5,  and  6; 

Sec.  35,  lots  4,  5. 6,  and  9,  SEy4SWy4, 
S14SEy4,  and  NEy4SEV4; 

Sec.  36,  lots  6  to  9,  inclusive,  SVzSWVt.  and 
SEy4. 

T.  22  N..  R.  30  E.. 

Sec.  1. 

T.  23  N..  R.  30  E.. 

Sec.  25. 

T.  20  N.,  R.  31  E.. 

Secs.  1  and  2; 

Sec.  3,  lots  1  to  4,  inclusive,  S^N^,  and 
NV4SEy4; 

Sec.  4,  lots  1  to  4.  inclusive,  SV^NVi, 
NVitSVi,  and  Sy2SWy4; 

Sec.  5,  lots  1  to  4,  inclusive.  SV4N14, 
NWy4SWy4.  and  NEy4SEy4; 

Sec.  6,  lots  1  to  7,  inclusive,  S^NEV4, 
SEy4NWy4,  and  EytSWy4; 

Sec.  7,  lots  1  to  4,  inclusive,  NWyiNEWi, 
Sy!NEy4,  EV&WV^,  and  SEy4; 

Sec.  8,  NEy4NEy4.  S14NEy4,  and  S^; 

Sec.  17.  EV4.  NV4NWy4,  SEy4NWy4.  and 
SWy4; 

Secs.  18, 19,  and  20; 

Sec.  29,  N%.  SWy4.  and  SV4SEy4; 

Secs.  30,  31,  and  32. 

T.  21  N..  R.  31  E., 

Secs.  1  to  15.  inclusive; 

Sec.  18,  EV4NEy4.  Ey!SWy4.  and  SEy4; 

Secs.  17  to  35,  inclusive. 

T.  22  N..  R.  31  E.. 

Secs.  1  to  5  inclusive; 

Sec.  6,  lots  1  and  2,  SEyiNEyi,  and 
SEy4NWy4; 

Secs.  8  to  15,  inclusive; 

Sec.  16.  NEy4.  NV4NWy4.  SEy4NWy4, 
NEy4SWy4.  N%SEy4.  and  SEy4SEy4; 

Sec.  17,  secs.  20  to  29,  inclusive,  and  secs. 

31  to  36,  inclusive. 

T.  23  N.,  R.  31  E., 

Sec.  25.  NV4NEy4,  Sy!NWy4,  SWy4.  and 
SMiSEy^ 

Secs.  26  to  29.  inclusive; 

Sec.  30,  lots  1  to  4,  inclusive,  EV4WV4.  and 

sy8SEy4; 

Secs.  31  to  35,  inclusive. 

T.  21  N.,  R.  32  E., 

Secs.  1  to  12.  inclusive,  secs.  17, 18, 19,  30 
and  31. 

T.  22  N..  R.  32  E., 

Secs.  1  to  15,  inclusive; 

Sec.  16,  SWy4NWy4  and  SVi; 

Secs.  17  to  35,  inclusive. 

T.  21  N.,  R.  33  E.. 

Secs.  1  to  5,  inclusive; 

Sec.  6,  lots  1  to  5,  inclusive,  SV^NE^i, 
SEy4NWy4.  Ny8SEy4.  and  SEy4SEy4; 


Secs.  9  to  15,  inclusive. 

T.  22  N..  R.  33  E.. 

Secs.  1  to  15,  inclusive,  and  secs.  17  to  36. 
inclusive. 

T.  23  N..  R.  33  E.. 

Sec.  35; 

Sec.  38.  swy4swy4. 

T.  21  N.,  R.  34  E., 

Secs.  6, 7,  and  18. 

T.  22  N..  R.  34  E.. 

Secs.  1  to  15,  inclusive; 

Sec.  16,  EVzEVt  and  SWy4SEy4; 

Secs.  17  to  35,  inclusive. 

T.  23  N.,  R.  34  E.. 

Sec.  22.  WV4NEy4,  SEy4NEy4.  WV4,  and 
SEy4; 

Sec.  23.  EV4.  Ey.NWy4,  SWy4NWy4.  and 
SWy4; 

Secs.  24  to  35,  inclusive. 

T.  22  N..  R.  35  E.. 

Secs.  1  and  2; 

Sec.  3,  lots  1  to  12.  inclusive,  NWViSWV4, 
and  SEy4; 

Sec.  4,  lots  1  to  12,  inclusive,  SWy4,  and 
NV4SWy4; 

Sec.  5,  lot  1  and  lots  8  to  12,  inclusive,  and 
S%; 

Secs.  6,  7,  and  8; 

Sec.  9.  NWy4NEy4.  SM!NEy4.  NWy4.  and 
S^; 

Sec.  10.  NEy4.  SyiNEy4.  and  SVt; 

Secs.  11  to  32,  inclusive; 

Sec.  33.  NEy4NEy4.  WViNEy4.  and 
NWy4SEy4; 

Sec.  34.  NV4.  NEy4SWy4  and  SEy4; 

Sec.35 

T.  23  N.,  R.  35  E.. 

Secs.  19  and  20; 

Sec.  21  SV^SWV^‘ 

Sec.  22.’  SEy4NEy4.  swy4Nwy4.  Ny2swy4 
SEy4SWy4  and  SWy4SEy4; 

Sec.  23  SV4NEy4.  WV4.  Ny8SEy4,  and 
swy4SEy4; 

Sec.  24  EV4,  Sy8NWy4.  NVSiSWy4.  and 

SEy4Swy4. 

Sec.  25' 

Sec.  26.  NWy4NEy4.  SV4NEy4.  Ny2NWy4, 
SEy4Nwy4.  EM!Swy4.  SEy4; 

Sec.  27.  SWy4NEy4.  NEy4NWy4.  swy4, 
Ny!SEy4.  and  SWy4SEy4; 

Sec.  28.  SV4NEy4.  NWy4.  NViSVi!.  and 

swy4swy4; 

Sec.  29.  NEy4.  WV4.  SyjSEy4.  and 
NEy4SEy4; 

Secs.  30  and  31; 

Sec.  32,  NV4.  NEy4SWy4.  and  SEy4; 

Sec.  33.  NWy4NWy4.  SEy4NWy4.  and  SVt: 
Sec.  34.  wys,  Wy!SEy4.  and  SEy4SWy4. 
Sec.  35.  EV4  EMiWVi.  and  SWy4SWy4. 

T  21  N.,  R.  38  E.. 

Secs.  1.  2,  3. 10, 11,  and  12. 

T.  22  N.,  R.  38  E.. 

Secs.  1  to  35,  inclusive; 

Sec.  36,  EVi. 

T.  23  N..  R.  36  E., 

Sec.  1,  lot  1,  SEy4NEy4,  swy4,  Ey2SEy4, 
and  SW  y4SEy4; 

Secs.  12, 13, 19,  and  20; 

Sec.  21,  NVii  and  NV^SMs; 

Secs.  22  to  27,  inclusive; 

Sec.  28,  SV^NV^  and  SVi; 

Secs.  29  to  35,  inclusive. 

T.  21  N.,  R.  37  E., 

Secs.  1  to  7,  inclusive; 

Sec.  8,  Nys,  NEy4SVVy4.  and  WV2SWV*: 
Sec.  9,  NV^  EVkSWy4,  and  SEy4; 


Secs.  10  to  13,  inclusive; 

Sec.  14,  NVkSWy4.  and  Ey2SEy4; 

Sec.  15,  NV4,  WV2S\NV*,  SEy4SWy4,  and 
NEy4SEy4: 

Sec.  17  SEy4NEy4.  WV4NEy4,  WV4.  and 
SEy4. 

T.  22  N.,  R.  37  E., 

Secs.  1  and  2; 

Sec.  3,  lots  1  and  2,  SysNEMi,  and  SV^; 

Secs.  4  to  23,  inclusive; 

Sec.  24,  NVi,  SWy4.  Wy2SEy4.  and 
NEy4SEy4; 

Secs.  25  to  35,  inclusive. 

T.  23  N.,  R.  37  E., 

Secs.  1  to  9,  inclusive; 

Sec.  10,  Wy!NWV4,  SEy4NWy4,  and  SWi 
Sec.  11,  EV4,  NMiNWy4,  NEy4SWy4.  and 
SV4SWy4; 

Sec.  29,  NV^,  SWy4,  Ny2SEy4,  and 
SEy4SEy4; 

Sec.  30; 

Sec.  31,  lots  1  to  4,  inclusive,  NysNEVi, 
SWy4NEy4,  E%W  V4,  V/'^SEV*.  and 
SEV^SEVi* 

Sec.  32,  Ey2^y4,  SWy4NEy4,  and  S%; 

Sec.  33  NEy4,  WV^,  WV<!SEy4,  and 
SEy4SEy4; 

Sec.  34.  NV4.  EMiSWy4.  SWy4SWy4.  and 
SEy4; 

S6C.  35* 

Sec.  30!  EVt,  EV4W%,  and  NWVtNWV*. 

T  21  N.,  R.  38  E.. 

Secs.  2  to  11,  inclusive  secs.  14, 15. 17,  and 
18. 

T.  22  N..  R.  38  E.. 

Secs.  1  to  4,  inclusive; 

Sec.  5,  lots  1  and  2,  and  lots  4  to  9, 
inclusive,  SEViNEV4,Wy2SWyi  and 
EMtSEy4; 

Secs.  6  to  15,  inclusive; 

Sec.  16,  NWy4NWy4.  Sy2NWy4,  and  SVij; 
Secs.  17  and  18; 

Sec.  19,  lots  1  and  2,  Eys,  EysNWVi,  and 
NEy4SWy4; 

Secs.  20,  21,  and  22; 

Sec.  23.  NWy4  and  SVr, 

Sec.  24,  EV«!NEy4.  NWy4NEy4,  W>4,  and 
swy4SEy4; 

Secs.  26  to  29,  inclusive; 

Sec.  30,  lots  2,  3,  and  4,  SV^NE^^, 
SEy4NWy4,  EV2SWy4,  and  SEy4; 

Secs.  31  to  35,  inclusive. 

T.  23  N.,  R.  38  E., 

Secs.  1  to  35,  inclusive; 

T.  24  N.,  R.  38  E., 

Secs.  25  to  28,  inclusive,  secs.  33,  34,  and  35; 
Sec.  36,  SWy4NWy4  and  S%. 

T.  22  N.,  R.  39  E., 

Secs.  1  to  9,  inclusive; 

Sec.  10  NV4NV4,  SWy4NEy4.  SVS!NWy4,  and 
SVi; 

Sec.  11,  NEy4.  SEy4NWy4.  and  Sy* 

Secs.  12  to  15,  inclusive,  and  secs.  17  to  20, 
inclusive. 

T.  23  N..  R.  39  E.,  ' 

Secs.  1  to  35,  inclusive. 

T.  24  N..  R.  39  E., 

Secs.  1  to  15,  inclusive  and  secs.  17  tc  30, 
inclusive. 

T.  25  N.,  R.  39  E.,  • 

Secs.  1  to  4,  inclusive,  secs.  9  to  15, 
inclusive,  secs.  21  to  28,  inclusive,  secs. 
33, 34,  and  35.  ‘  ' 

T.  26  N.,  R.  39  E.. 

Secs.  21  to  28,  inclusive,  secs.  33,  34,  and  35. 
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T.  22  N..  R.  40  E.. 

Sec.  1,  lots  1.  2.  and  3,  SViNEl^. 

SEy4NWI/i.  and  S  Ms: 

Sec.  2  lots  2.  3,  and  4.  SWV4NEV4, 
SEy4NWy4.  and  S‘/2SWy4: 

Sec.  3,  lots  1  to  4,  inclusive,  SWy4NEyi, 
sy2Nwy4.  swy4.  wy2SEy4,  and 
SEy4SEy4; 

Secs.  4  to  9.  inclusive,  secs.  17  and  18. 

T.  23  N.,  R.  40  E.. 

Secs.  1  to  35.  inclusive. 

T.  24  N.,  R.  40  E.. 

Secs.  1  to  35,  inclusive; 

Sec.  36.  NMi  and  Ey2SEy4. 

T.  25  N..  R.  40E.. 

Secs.  1  to  36.  inclusive. 

T.  26  N..  R.  40  E.. 

Sec.  19: 

Sec.  20.  NyjNWe.  SWy4NWy4.  swy4.  WVb 
SEy4.  and  SEy4SEy4: 

Sec.  21: 

Sec.  22.  WV«jSEy4NEy4.  SWy4NEy4.  SMi 

NWy4.andS%; 

Sec.  23.  SWV^  and  SyiSEy4; 

Sec.  24.  NEy4NEy4.  SVijN^,  and  SV4; 

Secs.  25  to  36.  inclusive. 

T.  23  N.,  R.  41  E.. 

Sec.  6. 

T.  24  N..  R.  41  E.. 

Secs.  1  to  15.  inclusive: 

Sec.  16EV<8NEy4: 

Secs.  16  and  19; 

Sec.  23.  E'A.  NWy4.  Ny2SWy4,  and  SEy4 
SWV*: 

Secs.  24.  25,  30.  and  31; 

Sec.  38.  SV<iNEy4.  SEy4NWy4.  Ny!SEy4. 

T.  25  N..  R.  41  E.. 

Secs.  1  to  23,  inclusive: 

Sec.  24.  NEy4,  WVt.  NWy4SEy4.  and  SV4 
SEy4: 

Secs.  25  to  36,  inclusive. 

T.  26  N..  R.  41  E.. 

Sec.  1; 

Sec.  2.  lot  1.  Sy!NEy4.  and  SV4: 

Sec.  3,  lot  3; 

Secs.  10  to  36,  inclusive. 

T.  20  N..  R.  42  E.. 

Sees  1  find  H* 

Sec.  12.  NWs.  Ny.swy4.  SWy4SWy4.  and 
SEy4: 

Sec.  13.  EV<sNEy4.  NWy4NWy4,  swy4 
swy4.  Ey:SEy4.  and  SWy4SEy4; 

Sec.  14.  SWy4NEV4.  \NVt,  and  NWy4SEy4: 
Sec.  23.  SWy4NWy4.  SVi!SWy4,  and  swy4 
SEy4: 

Sec.  24.  NEy4.  Ny!NWy4.  SEVtNWV*.  NEy4 
swy4.  and  SEy4: 

Sec.  25: 

Sec.  26.  EV<jNEy4.  SWy4SWy4,  and  NMi 
SEy4. 

T.  21  N..  R.  42  E.. 

Secs.  1  and  2.  secs.  11  to  14,  inclusive,  secs. 
23  to  26,  inclusive,  secs.  35  and  36. 

T.  22  N..  R.  42  E.. 

Secs.  1  to  4.  inclusive,  secs.  9  to  15, 
inclusive,  and  secs.  21  to  26,  inclusive; 
Sec.  27.  E%.  EM!NWy4.  NWy4NWy4.  and 
SEV*S\NV*; 

Sec.  28.  NEy4NEy4.  WV4NEy4,  WV4.  and 
SWy4SEy4; 

Secs.  34,  35,  and  36. 

T.  23  N..  R.  42  E.. 

Secs.  1,  2.  and  3; 

Sec.  4,  lots  1  to  4.  inclusive.  SVkN^,  NEy« 
SWy4.  and  SEy4; 

Secs.  5  and  6; 


Sec.  7.  lot  4.  Ny.NEy4.  and  SEy4SWy4; 

Sec.  8; 

Sfic  d 

Sec.  10.  EWi.  Nwy4,  Ey!swy4.  and  swy* 
swy4: 

Sec.  11  to  15.  inclusive; 

Sec.  16.Sy!SWy4: 

Secs.  17  and  18; 

Sec.  19.  lot  3.  EV<8NEy4.  NEy4SWy4.  and 
SEVi: 

Secs.  20  to  28,  inclusive; 

Sec.  29.  SEy4NEy4  and  WMs; 

Sec.  33,  EV4: 

Sec.  SWy!NEy4.  WMs,  and  SEy4. 

T.  24  N..  R.  42  E., 

Secs.  5  to  11,  inclusive; 

Sec.  14.  NVij; 

Secs.  15  to  20.  inclusive; 

Sec.  21.  NMi.  SWy4.  Ny8SEy4.  and  SWy4 
SEy4: 

Sec.  22.  NysNVi.  swy4Nwy4.  Nwy4Swy4. 
and  E%SEy4: 

Sec.  23,  EV5!NEy4.  SWy4NEy4,  NEy4NWy4. 
and  SV^; 

Secs.  24  to  35.  inclusive; 

Sec.  36.  NM!NWy4  and  SViSVis. 

T.  25  N.,  R.  42  E., 

Sec.  4,  lots  3  to  12,  inclusive,  and  SM:: 

Secs.  5  to  8,  inclusive; 

Sec.  9,  NV4,  SWy4.  and  NEy4SEy4: 

Sec.  10,  NWy4NWy4.  SM!NWy4.  SWV4. 

W%SEy4,  and  SEy4SEy4; 

Sec.  15.  WV4  and  WMsEMi; 

Sec.  17,  NEy4NEy4,  NWy4NWy4. 

SWy4SWy4,  EVzSVJV*,  and  Wy2SEy4; 
Sec.  18; 

Sec.  19.  lot  4.  NEy4.  Ey!SWy4.  and 
N%SEy4: 

Sec.  30,  lots  1  to  4.  inclusive,  SysNEy4. 
EMiWMi.  and  SEy4: 

Sec.  31,  lots  1  to  4.  inclusive,  NEyi.  and 
EM!NWy4. 

T.  26  N..  R.  42  E.. 

Secs.  5  to  7,  inclusive; 

Sec.  8,  Ny8NEy4.  SWy4NEy4.  WVi.  and 

sy2SEy4; 

Secs.  17  to  20,  inclusive,  and  secs.  29  to  32. 
inclusive; 

Sec.  33,  NMi.  SWy4.  and  WMiSEy4. 

T.  20  N..  R.  43  E.. 

Secs.  5, 6  and  7; 

Sec.  8.  NVi,  NMiSVi,  SWy4SWy4.  and 
SEy4SEy4: 

Sec.  17.  SWy4NEy4.  NWy4NWy4. 

Sy!NWy4,  and  SWy4; 

Sec.  18. 

T.  21  N..  R.  43  E.. 

Secs.  2  to  11,  inclusive,  secs.  14  and  15: 

Sec.  16,  WVzWVi  and  SEy4SWy4; 

Secs.  17  to  23,  inclusive; 

Sec.  26.  NVii.  SWy4.  and  Ny!SEy4; 

Secs.  27  to  32.  inclusive. 

T.  22  N.,  R.  43  E.. 

Sec.  4,  lots  1  and  2,  SV4NV^,  and  SV^; 

Sec.  5,  lots  3  and  4,  SV^NMt,  and  S^: 

Secs.  6, 7,  and  8; 

Sec.  9,  and  SEy4; 

Sec.  16,  NV^NV^; 

Secs.  17,  to  21.  inclusive,  and  secs.  27  to  35 
inclusive. 

T.  23  N..  R.  43  E.. 

Secs.  5  and  6; 

Sea  7,  lots  1, 2,  and  4,  NV^NEMi, 
swy4NEy4.  EV4Nwy4.  SEy4Swy4. 
NWy4SEy4,  and  SVS!SEy4: 


Sec.  17.  SMiNEy4  and  SVt; 

Secs.  18. 19,  and  20; 

Sec.  21.  WV4  and  SM!SEy4: 

Secs.  28  to  31.  inclusive; 

Sec.  32.  NMj.  NViSVi,  and  Sy^SWV*-. 

Sec.  33.N%andNV<iSV4. 

T.  24  N..  R.  43  E., 

Secs.  19  and  20,  and  secs.  29  to  32. 
inclusive. 

The  areas  described  aggregate  915,946.73 
acres  in  Fergus,  Garfield,  McCone,  Petroleum, 
Phillips,  and  Valley  Counties. 

The  purpose  of  this  withdrawal  is  to 
protect  wildlife  and  wildland  resources 
within  the  CMR. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Montana  State  Director  at  the  address 
specified  above. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  dale 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  grazing  and  public  recreation. 

The  temporary  segregation  of  the  land 
in  connection  with  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
land. 

Dated:  October  11, 1991. 

John  A.  Kwiatkowski, 

Deputy  State  Director,  Division  of  Lands  and 
Renewable  Resources. 

(FR  Doc.  91-25108  Filed  10-17-91:  8:45  am] 
BILLING  CODE  4310-ON-M 


[NV-940-92-4214-10;  N-54955] 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  proposes  to  withdraw 
approximately  1,582,560  acres  of  the 
Desert  National  Wildlife  Refuge  from 
mining  entry  to  protect  the  integrity  of 
the  Desert  National  Wildlife  Refuge. 
This  notice  closes  the  land  for  up  to  2 
years  from  mining.  The  land  ia  ill  remain 
open  to  mineral  leasing. 


V 
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DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
January  16. 1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  850  Harvard  Way, 
P.O.  Box  12000,  Reno,  Nevada  89520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vienna  W'older,  BLM  Nevada  Slate 
Office.  702-7a5-6526. 

SUPPLEMENTARY  INFORMATION:  On 
October  15. 1991,  a  petition  was 
approved  allowing  the  U.S.  Fish  and 
Wildlife  Ser\’ice  to  file  an  application  to 
withdraw  the  following  described 
natiiuial  wildlife  refuge  lands  from  entry 
under  the  mining  laws,  subject  to  valid 
existing  rights: 

Mount  Diablo  Meridian 
T.  9  S.,  R.  55  E..  that  portion  lying  within 
Lincoln  County. 

T.  9  S..  R.  55  V4  E. 

TpS.  9  S..  Rs.  56  to  61  E.,  inclusive. 

T.  9  S..  R.  62  B.. 

Sec.  4,  SliitSVh; 

Sec.  5.  N\VViSWV4.  SlASVi: 

Sec.  6,  Lots  2  to  7,  inclusive,  S’/^’E14.  SE^ 
NWy*.EMiSWy4.  SE'A: 

Secs.  7, 8.  and  9; 

Sec.  10.  WV4.  WV4EV4; 

Sec.  15.  WV^.  WViE^ 

Secs.  16  to  21.  indnsive; 

Sec.  22,  WVh.  WV£>.^ 
Sec.27.W^WyiEV&; 

Secs.  28  to  33.  inclusive; 

Sec.  34.  Lot  3.  WHNEVL,  NWV4SEy4. 

T.  10  S.,  R.  55  E..  that  portion  lying  within 
Lnicotn  County. 

T.  10  S..  R.  55Vi  E. 

Tps.  10  S..  Rs.  56  to  61.  inclusive. 

T.  10  S..  R.  62  E.. 

Secs.  3  to  10.  inclusive; 

Sec.  14.  NWy4NWy4.  SViNWVi.  swy4: 
Secs.  15  to  22,  inclusive; 

Sec.  23.  WV4.  Wl4SEy4; 

Secs.  26  to  35,  inclusive; 

Sec.  38.  WV4WV4. 

T.  11  S.,  R.  55  E.,  that  portion  lying  within 
Lincoln  County. 

T.  11  S.,  R.  55V4  E. 

Tps.  11  S.,  Rs.  56  to  61  E.,  inclusive. 

T.  11  S..  R.  62  E., 

Sec.  1.  Lot  4.  SW'MNWVi,  WViSWVi; 

Secs.  2  to  12,  inclusive; 

Sec.  13.  NEVi.  NViNWy4,  SWV4NWy4.  SV4; 
Secs.  14  to  36.  inclusive. 

T.  12  S.,  R.  55  E..  that  portion  lying  within 
Lincoln  County. 

T.  12  S..  R.  55Vt  E. 

Tps.  12  S.,  Rs.  56  to  62  E.,  inclusive. 

Tps.  12  V4  S.,  Rs.  56  to  62  E.,  inclusive. 

T.  13  S..  R.  54  E.,  that  portion  lying  within 
Clark  County. 

T.  13  S..  R.  55  E. 

T.  13  S.,  R.  55%  E. 

Tps.  13  S.,  Rs.  56  to  62  E..  inclusive. 

T.  14  S.,  R.  54  E..  that  portion  lying  within 
Clark  County. 

T.  14  S.,  R.  55  E. 

T.  14  S..  R.  55%  E. 

Tps.  15  S.,  Rs.  56  to  62  E.,  inclusive. 

T.  16  S.,  R.  57  E.. 

Secs.  1  to  12,  inclusive. 


T.18S>R.  58E.. 

Secs.  1  to  27,  inclusive; 

Secs.  34. 35,  and  36. 

Tps.  16  S.,  Rs.  50  to  62  E.,  inclusive. 

T.  17  S..  R.  59  E.. 

Secs.  1  to  18,  inclusive; 

Secs.  21  to  26,  inclusive; 

Sec.  27.  N%.  SWy4SWy4.  S%SE%: 

Sea  28: 

Sec.  33; 

Sec.  34,  SWy4.  NEMiSE^.  S%SE%; 

Secs.  35  and  3& 

Tps.  17  S..  Rs.  60  to  62  E,  inclusive. 

T.  18  S..  R.  60  E.. 

Secs.  1  to  18.  inclusive; 

Secs.  22, 23,  and  25; 

Sec.  25,  N%; 

Sec.  26.  N%; 

Sec.  27.  N%. 

Tps.  18  S.,  Rs.  61  and  62  E. 

The  area  described  contains  approximately 
1,582,560  acres  in  Clark  and  Lincoln  Counties. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  integrity  of 
the  Desert  National  Wildlife  Rehige. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Nevada  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  F^eral  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  speciHed  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

The  temporary  segregation  of  the 
lands  in  connection  with  this 
withdrawal  application  shall  not  affect 
the  administrative  jurisdiction  over  the 
lands. 

Dated:  October  15. 1991. 

Robert  G.  Steele, 

Deputy  State  Director.  Operations. 

[FR  Doc.  91-25189  Filed  10-17-01;  8:45  am) 
mXINa  CODE  4310-HC-M 


rNM-940-4214-10;  NMNM  86825} 

Notice  of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting;  New 
Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
1,458.68  acres  of  public  land  in  Sandoval 
County,  to  protect  the  rare  and  endemic 
plant  populations  and  paleontological 
resources  of  the  Ball  Ranch  Area  of 
Critical  Environmental  Concern  (ACEC). 
This  notice  closes  the  land  for  up  to  2 
years  from  surface  entry  and  mining. 

The  land  will  remain  open  to  mineral 
leasing. 

DATES:  Comments  and  meeting  requests 
for  a  public  meeting  must  be  received  by 
January  16, 1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  New 
Mexico  State  Directs,  Bureau  of  Land 
Management,  P.O.  Box  1449,  Santa  Fe. 
New  Mexico  87504-1449. 

FOR  FURTHER  INFORMATIOH  CONTACT: 
Cjarence  F.  Hougland,  Bureau  of  Land 
Management  New  Mexico  State  Office, 
505-988-6071. 

SUPPLEMENTARY  INFORMATION:  On 

October  7, 1991,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  Hie  an  application  to 
withdraw  the  following  described  public 
land  from  settlement,  sale,  location,  or 
entry  under  the  general  land  laws, 
including  the  mining  laws,  subject  to 
valid  existing  rights: 

New  Mexico  Priocipel  Merdian 
T.  13  N..  R.  6  E.. 

Sec.  4,  lots  3  and  4.  S%NW%.  and  SW%; 
Sec.  5,  lots  1  and  2.  S%NE%.  and  SE%. 
T,14N..R.6E., 

Sec.  19,  E%; 

Sec.  20.  W%; 

Sec.  31.  NE%.  and  N%NEy4SE%. 

The  areas  described  aggregate  1.458.68 
acres  in  Sandoval  County.  The  purpose  of  the 
proposed  withdrawal  is  to  protect  the  rare 
and  endemic  plant  populations  and 
paleontological  resources  of  the  Ball  Ranch 
ACEC 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
New  Mexico  State  Director  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
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persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  New  Mexico  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  or  discretionary  land  use 
authorizations  of  a  temporary  nature, 
but  only  with  approval  of  an  authorized 
officer  of  the  Bureau  of  Land 
Management  during  the  segregative 
period. 

Dated:  October  10. 19B1. 

Kathy  Eaton, 

Acting  State  Director. 

(FR  Doc.  91-25137  Filed  10-17-91;  8:45  am] 

BILUNQ  CODE  «3tO-n-H 


[NM-940-4214-10;  NMNM  25765] 

Proposed  Withdrawal  and  Opportunity 
for  Public  Meeting;  New  Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  United  States 
Department  of  the  Air  Force  has  filed  an 
application  to  withdraw  6,713.90  acres 
of  public  lands  to  be  used  as  the 
Melrose  Bombing  Range,  at  Cannon  Air 
Force  Base,  New  Mexico.  The  U.S. 
Department  of  the  Air  Force  has 
requested  a  temporary  withdrawal  in 
aid  of  legislation.  The  withdrawal  is 
requested  for  a  period  of  5  years 
pending  Congressional  action.  This 
notice  closes  the  lands  for  up  to  2  years 
from  surface  entry  and  mining.  The 
lands  will  remain  open  to  mineral 
leasing. 

DATES:  Conunents  and  requests  for  a 
meeting  should  be  received  on  or  before 
January  16, 1992. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  New 
Mexico  State  Director,  BLM,  P.O.  Box 
1449,  Santa  Fe,  New  Mexico  87504-1449. 


FOR  FURTHER  INFORMATION  CONTACT: 

Clarence  F.  Hougland,  BLM,  New 
Mexico  State  Office,  505-980-6071. 
SUPPLEMENTARY  INFORMATION:  On  June 
2, 1975,  the  United  States  Department  of 
the  Air  Force  Bled  an  application  to 
withdraw  the  following  described  public 
lands  from  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

New  Mexico  Principal  Meridian 
T.  1  N.,  R.  30  E.. 

Sec.  2,  SV^; 

Sec.  11: 

Sec.  20.  SV2SEy4: 

Sec.  28. 

T.  2  N.,  R.  30  E.. 

Sec.  20.  EV^SEVc 

Sec.  21,  SWy«  and  Wy2SEy4: 

Sec.  2a  WMtEV4  and  WVi; 

Sec.  29.  E'AE'Ati 

Sec.  32.  EVitEV^; 

Sec.  33.  WV<iEV«i.  NWy4.  and  SViSWy4. 

T.  1  S.,  R.  30  E., 

Sec.  2.  lots  1  to  12,  inclusive,  and  SM:; 

Sec.  3.  lots  1  to  12,  inclusive,  and  SV^; 

Sec.  4.  lots  1  to  12,  inclusive,  and  SV^; 

Sec.  6,  lots  1  and  2; 

Sec.g.NMs  andNV4Sy«; 

Sec.  10.  NVi  and  NMiSVi; 

Sec.  11,  NV«!  and  N^SVij. 

The  areas  described  aggregate  6,713.90 
acres  ki  Roosevelt  Coimty. 

For  a  period  of  90  days  firom  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
New  Mexico  State  Director  of  the 
Bureau  of  Land  Management. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  New  Mexico  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  will  be 
permitted  during  this  segregative  period 
are  grazing  leases  or  permits  in  the  area 


between  the  impact  or  exclusi  ve  use 
area  and  the  range  boundary,  but  only 
with  the  approval  of  the  U.S. 
Department  of  the  Air  Force 

Dated:  October  10, 1991. 

Kathy  Eaton, 

Acting  State  Director. 

[FR  Doa  91-25068  Filed  10-17-91:  8:45  am] 
BILUNO  CODE  4310-FB-M 


Bureau  of  Reclamation 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations 

AGENCY:  Bureau  of  Reclamation 
(Reclamation),  Department  of  the 
Interior, 

ACTION:  Notice. 


summary:  Notice  is  hereby  given  of 
proposed  contractual  actions  pending 
through  December  1991.  This  notice  is 
one  of  a  variety  of  means  being  used  to 
inform  the  public  about  proposed 
contractual  actions  for  water  service 
and  repayment.  The  Reclamation 
announcements  of  individual  repayment' 
and  water  service  contract  actions  will 
be  published  in  the  Federal  Register  and 
in  newspapers  of  general  circulation  in 
the  areas  determined  by  Reclamation  to 
be  affected  by  the  proposed  action. 
Announcements  may  be  in  the  form  of 
news  releases,  legal  notices,  official 
letters,  memorandums,  or  other  forms  of 
written  material.  Meetings,  workshops, 
and/or  hearings  may  also  be  used,  as 
appropriate,  to  provide  local  publicity. 
iTie  public  participation  requirements 
do  not  apply  to  proposed  contracts  for 
the  sale  of  surplus  or  interim  irrigation 
water  for  a  term  of  1  year  or  less.  The 
Secretary  of  the  Interior  or  the  district 
may  invite  the  public  to  observe  any 
contract  proceedings.  All  public 
participation  procedures  will  be 
coordinated  with  those  involved  in 
complying  with  the  National 
Environmental  Policy  Act  if  Reclamation 
determines  that  the  contract  action  may 
or  will  have  “significant"  environmental 
effects. 

ADDRESSES:  The  identify  of  the 
approving  officer  and  other  information 
pertaining  to  a  specific  contract 
proposal  may  be  obtained  by  calling  or 
writing  the  appropriate  regional  office  at 
the  address  and  telephone  number  given 
for  each  region  in  the  supplementary 
information. 

FOR  FURTHER  INFORMATION  CONTACT. 

Dick  L  Porter,  Chief,  Contracts  and 
Repayment  Division,  Bureau  of 
Reclamation,  1849  C  SL  NW., 
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Washington,  DC  20240;  telephone  (202) 
208-3014,  [FTS]  268-3014. 
SUPPtEMENTARY  INFORMATION:  Pursuant 
to  section  226  of  the  Reclamation 
Reform  Act  of  1982  (96  Stat.  1273),  and 
to  §  426.20  of  the  rules  and  regulations 
published  in  the  Federal  Register  dated 
December  6, 1983,  Vol.  48,  page  54785, 
Reclamation  will  publish  notice  of 
proposed  or  amendatory  repayment 
contract  actions  or  any  contract  for  the 
delivery  of  water  for  irrigation  or  other 
uses  in  newspapers  of  general 
circulation  in  the  affected  area  at  least 
60  days  prior  to  contract  execution  and, 
pursuant  to  the  “Final  Revised  Public 
Participation  Procedures”  for  water 
service  and  repayment  contract 
negotiations,  published  in  the  Federal 
Register  dated  February  22, 1982,  Vol. 

47,  page  7763,  a  tabulation  is  provided 
below  of  all  proposed  contractual 
actions  in  each  of  the  five  Reclamation 
regions.  Each  proposed  action  listed  is, 
or  is  expected  to  be,  in  some  stage  of  the 
contract  negotiation  process  during 
October,  November,  or  December  of 
1991.  When  contract  negotiations  are 
completed,  and  prior  to  execution,  each 
proposed  contract  form  must  be 
approved  by  the  Secretary,  or  pursuant 
to  delegated  or  redelegated  authority, 
the  Commissioner  of  Reclamation  or  one 
of  the  Regional  Directors.  In  some 
instances,  congressional  review  and 
approval  of  a  report,  water  rate,  or  other 
terms  and  conditions  of  the  contract 
may  be  involved. 

This  notice  is  one  of  a  variety  of 
means  being  used  to  inform  the  public 
about  proposed  contractual  actions. 
Individual  notices  of  intent  to  negotiate, 
and  other  appropriate  announcements, 
are  made  in  the  Federal  Register  for 
those  actions  found  to  have  widespread 
public  interest.  When  this  is  the  case, 
the  date  of  publication  is  given. 

Acronym  DeHnitions  Used  Herein 

(FR)  Federal  Register 

(ID)  Irrigation  District 

(IDD)  Irrigation  and  Drainage  District 

(M&I)  Municipal  and  Industrial 

(D&MC)  Drainage  and  Minor  Construction 

(R&B)  Rehabilitation  and  Betterment 

(O&M)  Operation  and  Maintenance 

(CAP)  Central  Arizona  Project 

(CUP)  Central  Utah  Project 

(CVP)  Central  Valley  Project 

(P-SK^P)  Pick-Sloan  Missouri  Basin  Program 

(CRSP)  Colorado  River  Storage  Project 

(SRPA)  Small  Reclamation  Projects  Act 

(BCP)  Boulder  Canyon  Project 

Pacific  Northwest  Region 

Bureau  of  Reclamation,  550  West  Fort 
Street,  Box  043,  Boise,  Idaho  83724-0043. 
telephone  (208)  334-1894. 

1.  Cascade  Reservoir  Water  Users, 
Boise  Project,  Idaho:  Repayment 


contracts  for  irrigation  and  M&I  water; 
19,201  acre-feet  of  stored  water  in 
Cascade  Reservoir. 

2.  Individual  Irrigators,  M&I,  and 
Miscellaneous  Water  Users,  PaciHc 
Northwest  Region,  Idaho,  Montana, 
Oregon,  and  Washington:  Temporary 
(interim)  water  service  contracts  for 
surplus  project  water  for  irrigation  or 
M&I  use  to  provide  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years;  long-term  contracts  for  similar 
service  for  up  to  1,000  acre-feet  of  water 
annually. 

3.  Rogue  River  Basin  Water  Users. 
Rogue  River  Basin  Project,  Oregon: 
Water  service  contracts;  $5  per  acre-foot 
or  $50  minimum  per  annum  for  terms  up 
to  40  years. 

4.  Willamette  Basin  Water  Users, 
Willamette  Basin  Project,  Oregon: 

Water  service  contracts;  $1.50  per  acre- 
foot  or  $50  minimum  per  annum  for 
terms  up  to  40  years. 

5.  Irrigation  Districts  and  Similar 
Water  User  Entities:  Amendatory 
repayment  and  water  service  contracts: 
purpose  is  to  conform  to  the 
Reclamation  Reform  Act  of  1982  (Pub.  L 
97-293). 

6.  Forty-four  Palisades  Reservoir 
Shareholders,  Minidoka  F*roject,  Idaho- 
Wyoming:  Contract  amendments  to 
extend  term  for  which  contract  water 
may  be  subleased  to  other  parties. 

7.  City  of  Cle  Elum,  Yakima  Project, 
Washington:  Amendatory  or 
replacement  M&I  water  service  contract; 
2,200  acre-feet  (1,350  gallons  per  minute) 
annually  for  the  term  of  up  to  40  years. 

8.  Baker  Valley  Irrigation  District, 
Baker  Project,  Oregon:  Irrigation  water 
service  contract  on  a  surplus 
interruptible  basis  to  serve  up  to  13,000 
acres;  sale  of  excess  capacity  in  Mason 
Reservoir  (Phillips  Lake)  for  the  term  of 
up  to  40  years. 

9.  Crooked  River  Project,  Oregon: 
Irrigation  repayment  or  water  service 
contracts  with  several  individuals,  with 
the  Ochoco  Irrigation  District,  and  with 
North  Unit  Irrigation  District  for  a  total 
of  up  to  25,000  acre-feet  of  storage  space 
in  Wneville  Reservoir  (Arthur  R. 
Bowman  Dam). 

10.  Minidoka-Palisades  Project: 
Repayment  contract  with  Palisades 
Water  Users  Inc.,  for  additional  500 
acre-feet  of  storage  space  in  Palisades 
Reservoir. 

11.  Willow  Creek  Project,  Oregon: 
Repayment  or  water  service  contracts 
for  a  total  of  up  to  3,500  acre-feet  of 
storage  space  in  Willow  Creek 
Reservoir. 

12.  Five  Project  Spaceholders, 
Minidoka-Palisades  Project,  Idaho- 
Wyoming:  Contract  amendments  to 


provide  for  rental  of  water  to  other 
parties. 

13.  Bridgeport  Irrigation  District, 
Bridgeport,  Washington:  Warren  Act 
contract  for  the  use  of  an  irrigation 
outlet  in  Chief  Joseph  Dam. 

14.  Hermiston  Irrigation  District, 
Umatilla  Project,  Oregon:  Repayment 
contract  for  reimbursable  cost  for 
Safety-of-Dams  repairs  to  Cold  Springs 
Dam. 

15.  Ochoco  Irrigation  District  and 
Various  Individual  Spaceholders, 
Crooked  River  Project,  Oregon: 
Repayment  contract  for  reimbursable 
cost  for  Safety-of-Dams  repairs  to 
Arthur  R.  Bowman  Dam  and  Ochoco 
Dams. 

16.  The  Dalles  Irrigation  District,  The 
Dalles  Project,  Oregon:  SRPA  loan 
repayment  contract:  $2,000,000  proposed 
loan  obligation. 

17.  Oroville-Tonasket  Irrigation 
District,  Chief  Joseph  Dam  Project, 
Washington:  SRPA  loan  repayment 
contract;  $661,500  proposed  loan 
obligation. 

18.  State  of  Idaho,  Payette  Division  of 
the  Boise  Project,  Idaho:  Proposed 
repayment  contracts  with  the  State  of 
Idaho  for  the  sale  of  uncontracted  space 
in  Cascade  and  Deadwood  Reservoirs. 

19.  Sidney  Irrigation  Cooperative, 
Willamette  Basin  Project,  Oregon: 
Irrigation  water  service  contract  for 
approximately  2,300  acre-feet;  $1.50  per 
acre-foot  for  a  term  of  up  to  40  years. 

20.  P.P.R.T.  Water  System,  Inc.,  Idaho: 
Amendatory  contract  to  defer  the  1991 
and  1992  construction  installments  of  a 
contract  for  a  loan  to  construct  facilities 
authorized  pursuant  to  the  Emergency 
Drought  Act  of  1977.  Replacement  of 
facilities  is  needed  and  the  contractor 
has  experienced  several  years  of 
drought  conditions. 

21.  Douglas  County,  Oregon:  SRPA 
loan  repayment  contract:  proposed  loan 
obligation  of  $20,715,760  and  grant  of 
$9,228,380. 

22.  Othello  School  District  No.  147, 
Columbia  Basin  Project,  Washington:  30 
acre-feet  for  irrigation  of  lawns. 

23.  Ochoco  Irrigation  District,  Crooked 
River  Project,  Oregon:  1-year  temporary 
water  service  contract  for  12,000  acre- 
feet  of  storage  in  Prineville  Reser\'oir  to 
reduce  drought  impacts. 

Mid-Pacific  Region 

Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  California  95825- 
1898,  telephone  (916)  978-5030. 

1.  Tuolumne  Regional  Water  District, 
CVP,  California:  Water  service  contract, 
up  to  9,000  acre-feet  from  New  Melones 
Reservoir. 
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2.  Calaveras  County  Water  District, 
CVP,  California:  Water  service  contract, 
up  to  2,000  acre-feet  from  New  Melones 
Reservoir;  Federal  Register  notice 
published  February  5, 1962,  Vol.  47,  page 
5473. 

3.  Individual  irrigators,  M&l  and 
miscellaneous  water  users,  Mid-Pacific 
Region,  California,  Oregon,  and  Nevada: 
Temporary  (interim)  water  service 
contracts  for  available  project  water  for 
irrigation,  M&I  or  fish  and  wildlife 
purposes  providing  up  to  10,000  acre-feet 
of  water  annually  for  terms  up  to  5 
years:  temporary  Warren  Act  contracts 
for  use  of  project  facilities  for  terms  up 
to  1  year,  long-term  contracts  for  similar 
service  for  up  to  1,000  acre-feet 
annually. 

Note:  Copies  of  the  standard  form  of 
temporary  water  service  contract  for  the 
various  types  of  service  are  available,  upon 
written  request,  from  the  Regional  Director  at 
the  address  shown  above. 

4.  Friant  Division  Contractors,  CVP, 
California:  Renewal  of  existing  long¬ 
term  water  SOTvice  contracts  with 
numerous  contractors  on  the  Friant-Kem 
and  Madera  Canals,  or  who  divert  from 
Millerton  Reservoir,  whose  contracts 
expire  1991-1967  with  two  contracts 
expiring  later.  Water  quantities  in 
existing  contracts  range  from  1,200  to 
175,440  acre-feet 

5.  ID's  and  similar  water  user  entities: 
Amendatory  repayment  and  water 
service  contracts:  purpose  is  to  conform 
to  the  Reclamation  Reform  Act  of  1982 
(Pub.  L.  97-293). 

6.  State  of  California,  CVP,  California: 
Contract(s)  for,  (1)  sale  of  interim  water 
to  the  Department  of  Water  Resources 
for  use  by  the  State  Water  Project 
Contractors,  and  (2)  acquisition  of 
conveyance  capacity  in  the  California 
Aqueduct  for  use  by  the  CVP  as 
contemplated  in  the  Coordinated 
Operation  Agreement. 

7.  Madera  ID.  Madera  Canal,  CVP, 
California:  Water  Act  contract  to 
convey  and/or  store  nonproject  water 
through  project  facilities. 

8.  Cross  Valley  Canal  Contractors, 
CVP,  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
eight  contractors  on  the  Cross  Valley 
Canal  whose  contracts  expire  on 
December  31, 1995.  Water  quantities  in 
existing  contracts  range  fi-om  1,142  to 
40,000  acre-feet. 

9.  Shasta  Dam  Area  Public  Utilities 
District,  CVP,  California:  Renewal/ 
Increase  of  M&I  water  supply  contract. 
Less  than  6^000  acre-feet. 

10.  U.S>.  Rsh  and  Wildlife  Service, 

CVP,  California:  Long-term  contract  for 
water  Mipply  for  Federal  refuge  in 
Grasslands  area  of  California. 


11.  North  Kem  Water  Storage  District. 
Buena  Vista  Water  Storage  District. 
Tulare  Lake  Basin  Water  Storage 
District,  and  Hacienda  Water  District 
Kem  River  Project.  California: 
Amendatory  contract  to  provide  storage 
space  for  M&I  water. 

12.  Contra  Costa  Water  District,  CVP, 
California:  Amendatory  water  service 
contract  to  add  an  additional  point  of 
delivery  to  accommodate  the  district’s 
proposed  Los  Vaqueros  Project. 
Amendment  will  also  conform  contract 
to  current  water  ratesetting  policies. 

13.  San  Juan  Suburban  Water  District, 
CVP,  California:  Amend  Contract  No. 
14-06-0200-152A  to  provide  for  the 
current  CVP  water  rates  to  conform  the 
contract  with  the  provisions  of  Section 
105  and  108  of  P.L  99-546. 

14.  Centerville  Community  Services 
District,  CVP,  California:  Water  service 
contract  for  up  to  800  acre-feet  of  M&I 
water  annually. 

15.  Shasta  County  Water  Agency, 
CVP,  California:  Amendatory  water 
service  contract  to  provide  for  reduction 
in  annual  entitlement  of  800  acre-feet. 

16.  Mid-Pacific  Region,  California, 
Oregon,  Nevada:  Amendatory  contracts 
to  include  the  provision  of  the  Act  of 
July  2, 1956  (70  Stat,  483)  and/or  the  Act 
of  June  21, 1963  (77  Stat.  68)  in  existing 
water  service  contracts. 

17.  California  Department  of 
Corrections,  CVP,  California:  Water 
service  for  up  to  1,000  acre-feet  of  water 
annually  to  serve  the  Sierra 
Conservation  Center  (a  State  prison] 
near  Jamestown,  California. 

18.  Redwood  Valley  Water  District, 
SRPA,  California:  Amendatory  loan 
repayment  contract. 

19.  Placer  Coimty  Water  Agency, 

CVP,  California:  Amend  Contract  No. 
14-06-200-6082A  to  provide  for  the 
current  CVP  water  rates. 

20.  Broadview  Water  District,  CVP, 
California:  Amend  Contract  No.  14-06- 
200-8092  to  provide  for  change  in  point 
of  diversion,  right  to  construct  new 
turnout  on  the  San  Luis  Canal,  and 
contract  renewal. 

21.  Sutter  Butte  Mutual  Water 
Company,  CVP,  California:  Water 
service  contract  for  a  long-term 
supji^mental  water  supply.  Contact  will 
assure  Company’s  water  users  a 
alternate  water  supply  during  periods  of 
deficiency  in  their  appropriative  water 
rights.  Annual  water  quantity  not 
determined  at  this  time. 

22.  Paramoimt  Citrus  Association, 

CVP,  California:  Contract  to  convey 
nonproject  water  through  Federal 
facilities  with  exemption  of  RRA  under 
43  CFR  420.18.  Up  to  4k000  acre-feet  of 
water  to  be  transferred  through  Friant- 


Kem  Canal  for  delivery  to  Southern  San 
Joaquin  Municipal  District. 

23.  Butte  Slough  Irrigation  Company, 
CVP,  California:  Water  service  contract 
for  a  long-term  supplemental  water 
supply.  Contract  will  assure  company’s 
water  users  an  alternate  water  supply 
during  periods  of  deficiency  in  their 
appropriative  water  rights.  Annual 
water  quantity  not  determined  at  this 
time. 

24.  Lindsay-Strathmore  ID,  Friant- 
Kem  Canal,  CVP,  California:  Warren 
Act  contract  to  convey  and/or  store 
nonproject  water  through  project 
facilities. 

25.  Madera  ID,  Hidden  Unit,  CVP, 
California:  Renewal  of  existing  water 
service  contract  for  24,000  acre-feet  of 
water  which  expires  Febmary  29, 1992. 

26.  Chowchilla  WD,  Buchanan  Unit, 
CVP,  California:  Renewal  of  existing 
water  service  contract  for  24,000  acre- 
feet  of  water  which  expires  February  29, 
1992. 

27.  Tnickee  Carson  Irrigation  District, 
Newlands  Project,  Nevada:  Warren  Act 
contract  to  convey  and/  or  store 
nonproject  water  in  Project  facilities. 

28.  Truckee  Carson  Irrigation  District, 
Newlands  Project,  Nevada:  Contract  for 
repayment  of  constraction  costs  of 
Newlands  Project. 

29.  Santa  Barbara  County  Water 
Agency,  Cachuma  Project,  California: 
Repayment  contract  for  reimbursement 
of  funds  expended  under  the  Emergency 
Fund  Act  for  continuation  of  water 
service. 

30.  San  Luis  Water  District,  CVP, 
California:  Amendatory  water  service 
contract  to  provide  that  the  District  pay 
full  O&M  rate  for  all  deliveries  resulting 
from  the  Azhderian  Pumping  Plant 
enlargement  and  the  cost  of  service  rate 
for  such  deliveries  beginning  in  1996  and 
each  year  thereafter. 

31.  United  Water  Conservation 
District,  SRPA,  California:  Amendatory 
loan  repayment  contract. 

32.  Carmichael  Irrigation  District, 

CVP,  California:  Water  service  contract 
for  a  long-term  supplemental  water 
supply.  Contract  will  assure  District’s 
water  users  an  alternate  water  supply 
during  periods  of  deficiency  in  their 
appropriative  water  rights.  Aimual 
water  quantity  not  determined  at  this 
time. 

33.  Delta  Mendota  Canal  Contractors, 
CVP,  California:  Renewal  of  existing 
long-term  water  service  contracts  with 
numerous  contractors  on  the  Delta- 
Mendota  Canal  whose  contracts  expire 
in  1994-2003.  Water  quantities  in 
existing  ccmtracts  range  from  70  to 
50,000  acre-feet. 
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34.  Sacramento  County  Water 
Agency,  CVP,  California:  Long-term 
water  service  contract  for  22,000  acre- 
feet  for  M&I  use. 

35.  San  Juan  Suburban  Water  District. 
CVP,  California:  Long-term  water 
service  contract  for  13,000  acre-feet  for 
M&l  use. 

36.  El  Dorado  County  Water  Agency, 
CVP,  California:  Long-term  water 
service  contract  for  15,000  acre-feet  for 
M&l  use. 

37.  Eat  Bay  Municipal  Utility  District, 
CVP,  California:  Amendatory  Contract 
No.  14-06-200-5183A  to  provide  for 
current  CVP  water  rates  and  temporary 
<'hange  in  point  of  diversion. 

38.  City  of  Redding,  CVP,  California: 
Amendment  to  Contract  No.  14-06-200- 
5272A  to  add  point  of  diversion  on 
turnout.  Spring  Creek  Power  Conduit,  to 
facilitate  proposed  water  treatment 
plant  for  Buckeye  service  area. 

39.  United  States  Department  of 
Veteran  Affairs,  CVP,  California: 
Contract  for  M&I  water  purposes  in 
support  of  the  new  San  Joaquin  Valley 
National  Cemetery  under  construction 
near  Santa  Nella,  California. 

40.  Century  Ranch  Water  Company, 
Inc.,  CVP,  California:  Long-term 
exchange  contract  for  M&I,  less  than  100 
acre-feet.  Stony  Creek  Watershed  above 
Black  Butte  Dam. 

41.  State  of  California,  Department  of 
Forestry,  CVP,  California:  Water  right 
exchange  agreement,  less  than  100  acre- 
feet,  above  Black  Butte  Dam. 

42.  San  Luis  Water  District,  CVP, 
California:  Amendment  to  Contract  No. 
14-06-200-7773A  to  transfer  lands  and 
allocated  share  of  CVP  water  supply  to 
San  Luis  Water  District  that  were 
previously  served  by  Romero  Water 
District. 

43.  Romero  Water  District,  CVP, 
California:  Amendment  to  Contract  No. 
14-06-200-7758  to  transfer  lands  and 
allocated  share  of  CVP  water  supply  to 
San  Luis  Water  District. 

44.  ID's  and  similar  water  user 
entities:  Amendatory  water  service 
contracts;  purpose  is  to  change  the 
definition  of  “year.” 

45.  Sacramento  River  water  rights 
settlement  contractors,  CVP,  California: 
Contract  amendment  for  assignment 
under  voluntary  land  ownership 
transfers  to  provide  for  the  current  CVP 
water  rates  and  update  standard 
contract  articles. 

Lower  Colorado  Region 

Bureau  of  Reclamation,  P.O.  Box  427 
(Nevada  Highway  and  Park  Street), 
Boulder  City,  Nevada  89005,  telephone 
(702)  293-8536. 

1.  Agricultural  and  M&I  water  users, 
CAP,  Arizona:  Water  service 


subcontracts — a  certain  percent  of 
available  supply  for  irrigation  entities 
and  up  to  640,000  acre-feet  per  year  for 
M&I  use. 

2.  Southern  Arizona  Water  Rights 
Settlement  Act:  Sale  of  up  to  28,200  acre- 
feet  per  year  of  municipal  effluent  to  the 
City  of  Tucson,  Arizona. 

3.  Contracts  with  Bve  agricultural 
entities  located  near  the  Colorado  River, 
BCP,  Arizona:  Water  service  contracts 
for  up  to  1,920  acre-feet  per  year  total. 

4.  Gila  River  Indian  Community,  CAP, 
Arizona:  Water  service  contract  for 
delivery  of  up  to  173.100  acre-feet  per 
year. 

5.  Irrigation  districts  and  similar  water 
user  entities:  Amendatory  repayment 
and  water  service  contracts;  purpose  is 
to  conform  to  the  Reclamation  Reform 
Act  of  1982  (Public  Law  97-293). 

6.  Indian  and  non-Indian  agricultural 
and  M&I  water  users,  CAP,  Arizona: 
Contracts  and  amendments  for 
repayment  of  Federal  expenditures  for 
construction  of  distribution  systems. 

7.  State  of  Arizona,  BCP,  Arizona: 
Contract  for  an  undetermined  amount  of 
Colorado  River  water  for  M&I  use  and 
for  agricultural  use  and  related  purposes 
on  State-owned  land. 

8.  Imperial  Irrigation  District  and/or 
the  Coachella  Valley  Water  District, 
California;  Contract  providing  for 
exchange  of  up  to  10,000  acre-feet  of 
water  per  year  from  a  well  field  to  be 
constructed  adjacent  to  the  All- 
American  Canal  (AAC)  for  an 
equivalent  quantity  and  quality  of 
Colorado  River  water  and  for  O&M  of 
the  well  field.  Lower  Colorado  Water 
Supply  Project,  California. 

9.  Lower  Colorado  Water  Supply 
Project,  California:  Water  service  and 
repayment  contracts  with 
nonagricultural  users  in  California 
adjacent  to  the  Colorado  River  for  an 
aggregate  consumptive  use  of  up  to 
10,000  acre-feet  of  Colorado  River  water 
per  year  in  exchange  for  an  equivalent 
amount  of  water  to  be  pumped  into  the 
AAC  from  a  well  field  to  be  constructed 
adjacent  to  the  canal. 

10.  Hutcheson  present  perfected  rights 
contract  assignment  to  reflect  the 
transfer  of  part  of  the  right  to 
Winterhaven,  California,  and  to  Yuma 
Associates,  California,  Supreme  Court 
Decree  in  Arizona  v.  California  and 
BCP. 

11.  County  of  San  Bernardino,  SRPA, 
California:  Repayment  contract  for  a 
$29.6  million  loan. 

12.  Tohono  O’odham  Nation,  SRPA, 
Arizona:  Repayment  contract  for  a  $7.3 
million  loan  for  the  Schuk  Toak  District. 

13.  Sturges  Trust,  Supreme  Court 
Decree  in  Arizona  v.  California  and 
BCP,  Arizona:  Contract  for  delivery  of 


8,500  acre-feet  of  Colorado  River  water 
per  year  for  agricultural  use  as 
recommended  by  the  State  of  Arizona 
and  to  recognize  a  780  acre-foot  present 
perfected  right  to  the  use  of  Colorado 
River  water. 

14.  BCP,  Arizona:  Contracts  for 
additional  allocations  of  Colorado  River 
water  to  cities  located  along  the 
Colorado  River  in  Arizona  for  up  to 
15,116  acre-feet  per  year  as 
recommended  by  the  Arizona 
Department  of  Water  Resources. 

15.  National  Park  Service  for  Lake 
Mead  National  Recreation  Area, 
Supreme  Court  Decree  in  Arizona  v. 
Califarnia,  and  BCP  in  Arizona  and 
Nevada:  Memorandum  of  Understanding 
for  delivery  of  Colorado  River  water  for 
its  Federal  Establishments'  present 
perfected  right  of  500  acre-feet  of 
diversions  annually,  and  the  Federal 
Establishments'  perfected  right  pursuant 
to  Executive  Order  No.  5125  (April  25, 
1930). 

16.  Eastern  Municipal  Water  District, 
SRPA,  California:  Repayment  contract 
for  a  $31  million  loan. 

17.  City  of  Yuma,  Gila  Project, 

Arizona:  Contract  to  add  an  additional 
point  of  diversion  and  to  provide  for 
water  treatment  by  the  Yuma  Desalting 
Plant. 

18.  Colorado  River  Commission  of 
Nevada  and  Southern  Nevada  Water 
Authority,  BCP,  Nevada:  Final 
allocations  and  contracts  for  Nevada's 
remaining  apportionment  of  Colorado 
River  water, 

19.  The  Metropolitan  Water  District  of 
Southern  California  or  Imperial 
Irrigation  District,  California: 
Construction  and  funding  contract  to 
conserve  water  along  a  portion  of  the 
AAC  in  accordance  with  Title  II  AAC 
Lining  Act  dated  January  25, 1988. 

20.  Elsinore  Valley  Municipal  Water 
District,  SRPA,  California:  Repayment 
contract  for  a  $22.3  million  loan. 

21.  Cibola  Valley  Irrigation  and 
Drainage  District  and  Mohave  Valley 
Irrigation  and  Drainage  District,  BCP, 
Arizona:  Amendments  of  current 
contracts  for  additional  Colorado  River 
water  service  areas,  diversion  points, 
and  other  minor  changes. 

22.  Miscellaneous  present  perfected 
rights  holders,  BCP,  Arizona  and 
California:  Contracts  for  Supreme  Court 
decreed  entitlements  of  Colorado  River 
water  as  identified  in  Arizona  v. 
California,  as  supplemented  or  amended 
aiid  as  required  by  section  5  of  the  BCP. 

23.  Federal  Establishments'  present 
perfected  rights  holders:  Individual 
contracts  for  administration  of  Colorado 
River  water  entitlements  of  the 
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Colorado  River,  Fort  Mojave,  Fort  Yuma, 
Quechan,  Cocopah  Indian  Tribes. 

24.  Marble  Canyon  Lodge,  BCP, 
Arizona:  Water  service  contract  for 
delivery  of  Colorado  River  Water. 

Upper  Colorado  Region: 

Bureau  of  Reclamation,  P.O.  Box 
11568,  (125  South  State  Street),  Salt  Lake 
City.  Utah  84147,  telephone  (801)  524- 
5435. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users,  Utah, 
Wyoming,  Colorado,  and  New  Mexico: 
Temporary  (interim)  water  service 
contracts  for  surplus  project  water  for 
irrigation  or  M&I  use  to  provide  up  to 
10,000  acre-feet  of  water  annually  for 
terms  up  to  5  years;  long-term  contracts 
for  similar  service  for  up  to  1,000  acre- 
feet  of  water  annually. 

(a)  The  Benevolent  and  Protective 
Order  of  the  Elks,  Lodge  No.  1747, 
Farmington,  New  Mexico:  Navajo 
Reservoir  water  service  contract;  20 
acre-feet  per  year  for  municipal  use; 
contract  term  for  40  years  from 
execution. 

2.  Southern  Ute  Indian  Tribe,  Animas- 
La  Plata  Project,  Colorado:  Repayment 
contract  for  26,500  acre-feet  per  year  for 
M&I  use  and  2,600  acre-feet  per  year  for 
irrigation  use  in  Phase  One  and  700 
acre-feet  in  Phase  Two.  Contract  terms 
to  be  consistent  with  binding  cost 
sharing  agreement  and  water  rights 
settlement  agreement  in  principle. 

3.  Ute  Mountain  Ute  Tribe,  Animas-La 
Plata  Project.  Colorado  and  New 
Mexico:  Repayment  contract;  6,000  acre- 
feet  per  year  for  M&I  use  in  Colorado; 
26,400  acre-feet  per  year  for  irrigation 
use  in  Colorado;  900  acre-feet  per  year 
for  irrigation  use  in  New  Mexico. 
Contract  terms  to  be  consistent  with 
binding  cost  sharing  agreement  and 
water  rights  settlement  agreement. 

4.  Navajo  Indian  Tribe,  Animas-La 
Plata  Project.  New  Mexico;  Repayment 
contract  for  7,600  acre-feet  per  year  for 
M&I  use. 

5.  La  Plata  Conservancy  District, 
Animas-La  Plata  Project,  New  Mexico; 
Repayment  contract  for  9,900  acre-feet 
per  year  for  irrigation  use. 

6.  Uintah  Water  Conservancy  District, 
Jensen  Unit.  Central  Utah  Project,  Utah: 
Amendatory  repayment  contract  to 
reduce  M&I  water  supply  and 
corresponding  repayment  obligation. 

7.  Vermejo  Conservancy  District, 
Vermejo  Project,  New  Mexico: 
Amendatory  contract  to  relieve  the 
district  of  further  repayment  obligation, 
presentlty  exceeding  $2  million, 
pursuant  to  P.L  96-550. 

8.  Conejos  Water  Conservancy 
District,  San  Luis  Valley  Project, 
Colorado:  Amendatory  contract  to  place 


OM&R  costs  on  a  variable  basis 
commensurate  with  the  availability  of 
project  water. 

9.  Weber  Basin  Water  Conservancy 
District,  Weber  Basin  Project,  Utah: 
Repayment  contract  for  R&B  work  of 
selected  project  facilities. 

10.  San  Juan  Pueblo,  San  Juan-Chama 
Project,  New  Mexico:  Repayment 
contract  for  up  to  5,165  acre-feet  of 
project  water  for  irrigation  purposes. 

11.  North  Fork  Water  Conservancy 
District,  Paonia  Project,  Colorado: 

Water  lease  agreement  with  the  Ragged 
Mountain  Water  Users  Association  for 
2,000  acre-feet  of  irrigation  water. 

12.  City  of  El  Paso,  Rio  Grande 
Project,  Texas  and  New  Mexico: 
Amendment  to  the  1941  and  1962 
contracts  to  expand  acreage  owned  by 
the  City  of  3,000  acres;  expand  terms  of 
water  rights  assignments  from  25  years 
to  75  years;  and  allow  assignmer.fs 
outside  City  limits  under  authority  of  the 
Public  Service  Board. 

13.  Mancos  Water  Conservancy 
District,  Manocs  Project,  Colorado: 
Amendatory  contract  to  remove  contract 
restrictions  that  prevent  the  Mancos 
Water  Conservancy  District  from 
developing  hydropower  on  the  Mancos 
Project. 

Great  Plains  Region 

Bureau  of  Reclamation,  P.O.  Box 
36900,  Federal  Building,  316  North  26th 
Street,  Billings,  Montana  59107-6900, 
telephone  (406)  657-6413. 

1.  Individual  irrigators,  M&I,  and 
miscellaneous  water  users,  Great  Plains 
Region:  Montana,  Wyoming,  North 
Dakota,  South  Dakota,  Colorado, 

Kansas,  Nebraska,  Oklahoma,  and 
Texas:  Temporary  (interim)  water 
service  contract  for  surplus  project 
water  for  irrigation  or  M&I  use  to 
provide  up  to  10,000  acre-feet  of  water 
annually  for  terms  up  to  5-years;  long¬ 
term  contracts  for  similar  service  for  up 
to  1,000  acre-feet  of  water  annually. 

2.  Fort  Shaw  Irrigation  District,  Sun 
River  Project,  Montana:  R&B  loan 
repayment  contract;  up  to  $1.5  million. 

3.  Owl  Creek  Irrigation  District,  Owl 
Creek  Unit,  P-SMBP,  Wyoming: 
Amendatory  water  service  contract  to 
reflect  reduced  water  supply  beneHts 
being  received  from  Anchor  Reservoir. 

4.  Green  Mountain  Reservoir, 
Colorado-Big  Thompson  Project, 
Colorado:  Water  service  contracts: 
contract  negotiations  for  sale  of  water 
from  the  marketable  yield  to  water  users 
within  the  Colorado  River  Basin  of 
Western  Colorado. 

5.  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado:  Water 
service  contracts;  proposed  second 
round  contract  negotiations  for  sale  of 


agricultural,  municipul,  domestic,  and 
industrial  water  from  the  regulatory 
capacity  of  Ruedi  Reservoir. 

6.  Cedar  Bluff  Irrigation  District  No.  6, 
Cedar  Bluff  Unit,  P-SMBP,  Kansas: 
Repayment  contract;  pending  passage  of 
congressional  legislation,  terminate  the 
Cedar  Bluff  Irrigation  District’s  contract. 
The  use  of  the  District’s  portion  of  the 
reservoir  storage  capacity  will  be  sold  to 
the  State  of  Kansas  for  Fish,  wildlife, 
recreation,  and  other  purposes. 

7.  Frenchman  Valley  Irrigation 
District,  Frenchman  Unit.  P-SMBP. 
Nebraska:  Pending  passage  of 
congressional  legislation,  renegotiate 
District’s  existing  contract  to  reduce 
payments  based  on  payment  ability  and 
reduced  water  supply. 

8.  Garrison  Diversion  Unit,  P-SMBP, 
North  Dakota:  Repayment  contract; 
renegotiation  of  the  master  repayment 
contract  with  Garrison  Diversion 
Conservancy  District  to  bring  the  terms 
in  line  with  the  Garrison  Diversion  Unit 
Reformulation  Act  of  1986.  Negotiation 
of  repayment  contracts  with  irrigators 
and  M&I  users. 

9.  Com  Creek  Irrigation  District, 
Glendo  Unit,  P-SMBP.  Wyoming: 
Repayment  contract  for  10,350  acre-feet 
of  supplemental  irrigation  water  from 
Glendo  Reservoir. 

10.  East  Bench  Irrigation  District,  East 
Bench  Unit,  P-SMBP,  Montana:  D&MC 
contract  for  $300,000  for  minor 
construction  work  over  a  10-year  period. 

11.  Glen  Elder  Unit,  P-SMBP,  Kansas: 
Negotiations  for  long-term  contracts  for 
agricultural  water  service  from 
Waconda  Lake. 

12.  Foss  Reservoir  Master 
Conservancy  District,  Washita  Basin 
Project,  Oklahoma:  Amendatory 
repayment  contract  for  remedial  work 

13.  Arbuckle  Master  Conservancy 
District,  Arbuckle  Project,  Oklahoma: 
Contract  for  the  repayment  of  costs 
incurred  by  the  United  States  for  the 
construction  of  the  Sulphur,  Oklahoma, 
pipeline  and  pumping  plant  (if 
constructed). 

14.  Board  of  Water  Commissioners  of 
the  City  and  County  of  Denver,  the 
Colorado  River  Water  Conservation 
District,  and  the  Northern  Colorado 
Water  Conservancy  District,  Colorado- 
Big  Thompson  Project,  Colorado: 
Operating  agreement  for  substitution  of 
water  in  the  proposed  Woolford 
Mountain  (Muddy  Creek)  Reservoir  for 
Green  Mountain  Reservoir  water. 

15.  Sargent  Irrigation  District,  Middle 
Loup  Division ,  P-SMBP,  Nebraska:  R&B 
loan  repayment  contract  not  to  exceed 
$2,475,000. 

16.  Chinook  Water  Users  Association, 
Milk  River  Project,  Montana:  SRPA 
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contract  for  loan  of  up  to  $6,000,000  for 
improvements  to  the  Association's 
water  conveyance  system. 

17^  Heart  lUver  Unit,  Dickinson 
Subunit,  P-SMW,  North  Dakota: 
Renegotiate  water  service  contract  No. 
I79r-1412  with  the  City  of  Dickinson. 
Existing  contract  expired  September  24, 
1989. 

18.  Malta  Irrigation  District  Malta 
Division,  Milk  River  Project  Montana: 
R&B  contract  for  repayment  of 
$5,600,000  loan. 

19.  Midvale  Irrigation  District 
Riverton  Unit  P-SMBP,  Wyoming:  Long¬ 
term  contract  for  water  service  from 
Boysen  Reservoir, 

20.  Tom  Green  Co«mty  Water  Control 
and  Improvement  District  No.  1.  San 
Angelo  Project  Texas:  Pending  passage 
of  congressional  legislation,  negotiate 
amendatory  contract  to  increase 
irrigable  acreage  within  the  project 

21.  Palmetto  Bend  Project  Texas: 
Amendment  of  the  tripartite  contract 
among  the  United  States,  the  Lavaca- 
Navidad  River  Authority  and  the  Texas 
Water  Development  Board  to  transfer 
the  Board’s  remaining  repayment  - 
obligation  and  interest  in  the  Palmetto 
Bend  Project  to  Ae  AuAority. 

22.  Canadian  River  Municipal  Water 
AuAority,  Canadian  River  Project. 
Texas:  Amendatory  contract  to  reflect 
credit  for  project  lands  transferred  to 
Ae  National  Park  Service  under  Public 
Law  101-628  for  Ae  Lake  MereAth 
National  Recreation  Area. 

23.  City  of  Havre,  Milk  River  Project, 
Montana:  New  long-term  water  service 
contract  for  up  to  2,800  acre-feet 
annually. 

24.  Lakeview  Irrigation  District 
Shoshone  Project,  Wyoming:  New  long¬ 
term  water  service  contract  for  up  to 
3,200  acre-feet  of  firm  water  supply 
annually  and  up  to  11,800  acre-feet  of 
interim  water  from  Buffalo  Bill 
Reservoir. 

25.  Hidalgo  County  Irrigation  District 
No.  6,  Texas:  SRPA  contract  for  a  25- 
year  loan  for  up  to  $5,762,400  to 
rehabilitate  Ae  District's  irrigation 
facilities. 

26.  City  of  Rapid  Qty  and  Rapid 
Valley  Water  Conservancy  District, 
Rapid  Valley  Unit.  P-SMBP,  SouA 
Dakota:  Contract  renewal  for  up  to 
55,000  acre-feet  of  storage  capacity  in 
Paclola  Reservoir. 

27.  Shoshone,  Heart  Mountain, 
VVillwood,  and  Deaver  Irrigation 
Districts,  Shoshone  Project,  Wyoming: 
R&B  contracts  for  loans  totalling 
$7,500,000  to  rehabilitate  project 
irrigation  facilities. 

28.  City  of  Aurora.  Fryingpan- 
Arkansas  Project  Colorado:  Long-term 
carriage  contract  fw  up  to  1.000  acre- 


feet  of  conveyance  capacity  in  Ae 
Fryingpan-Adcansas  Inject  facilities. 

29.  Board  of  Commissioners  of  Ae 
City  and  Coimty  of  Denver,  Northern 
Colorado  Water  Conservancy  District. 
Colorado  River  Water  Conservation 
District,  Colorado-Big  Thompson 
Project  Colorado:  Operating  agreement 
for  substiAtion  of  Williams  Pork 
Reservoir  water  for  Green  Mountain 
Reservoir  water. 

30.  Thirty  Mile  Canal  Company, 
Nebraska:  SRPA  contract  for  a  loan  of 
$2,284,000  to  reline  the  main  canal, 
replace  open  laterals  wfA  btiried  pipe, 
and  replace  bridges. 

31.  City  of  Estes  Paric,  Colorado-Big 
Thompson  Project  Colorado: 
Modification  of  water  service  contract 
to  change  point  of  diversion  and  other 
administrative  revisions. 

32.  Qty  of  Loveland.  Colorado-Big 
Thompson  Prt^ect.  Colorado:  Long-term 
conveyance  contract  for  conveyance  of 
up  to  12,000  acre-feet  of  city-owned 
water  annually  through  Federal  project 
facilities. 

Opportunity  for  public  participation 
and  receipt  of  comments  on  contract 
proposals  will  be  facilitated  by 
adherence  to  Ae  following  procedures: 

1.  Only  persons  authorized  to  act  cm 
behalf  of  Ae  contracting  entities  may 
negotiate  Ae  terms  and  conAtions  of  a 
specific  contract  proposal. 

2.  Advance  notice  of  meetings  or 
hearings  will  be  furnished  to  Aose 
parties  Aat  have  made  a  timely  written 
request  for  such  notice  to  Ae 
appn^riate  regional  or  project  office  of 
Reclamation. 

3.  All  written  correspondence 
regarding  proposed  contracts  will  be 
made  available  to  Ae  general  public 
pursuant  to  Ae  terms  and  procedures  of 
Ae  Freedom  of  Aformation  Act  (80  Stat. 
383),  as  amended. 

4.  Written  comments  on  proposed 
contract  or  contract  action  must  be 
submitted  to  Ae  appropriate 
Reclamation  officials  at  locations  and 
wi  Ain  Ae  time  limits  set  forA  in  Ae 
advance  public  notices. 

5.  All  written  comments  received  and 
testimony  presented  at  any  public 
hearings  will  be  reviewed  and 
summarized  by  Ae  appropriate  regional 
office  for  use  by  the  contract  approving 
auAority. 

6.  Copies  of  specific  proposed 
contracts  may  be  obtained  frrom  the 
appropriate  Regional  Director  or  his 
designated  public  contact  as  Aey 
become  available  for  review  and 
comment 

7.  A  Ae  event  modifications  are  made 
in  Ae  form  of  a  proposed  contract  Ae 
appropriate  Regional  Director  shall 
determine  whether  republication  of  Ae 


notice  and/or  extension  of  the  commen* 
period  is  necessary. 

Factors  which  shall  be  considered  in 
making  such  a  determination  shall 
include,  but  are  not  limited  to:  (i)  The 
significance  of  the  impact(s)  of  the 
modification,  and  (ii)  Ae  public  interest 
which  has  been  expressed  over  the 
course  of  the  negotiations.  As  a 
minimum,  the  Regional  Director  shall 
furnish  revised  contracts  to  all  parties 
who  requested  Ae  contract  m  response 
to  Ae  imtial  public  notice. 

Dated;  October  11, 1991. 

Io0  D.  HaU, 

Deputy  Commissioner. 

[FR  Doc.  91-25106  Filed  10-17-91;  &45  am) 
BHXINO  COOC  4310-e»-«l 


Colorado  River  Basbi  Salinity  Control 
Advisory  CouncH 

agency:  Bureau  of  Reclamation, 

Aterior. 

action:  Notice  of  public  meeting. 

summary:  a  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463), 
announcement  is  made  of  a  meeting  of 
the  Colorado  River  Basin  Salinity 
Control  Advisory  Council. 

OATES:  The  meeting  begins  at  8  a.m.  on 
Friday.  November  8, 1991. 

addresses:  The  meeting  will  be  held  at 
the  Best  Western  An  Suites,  1450  Castle 
Dome  Avenue,  Yuma,  AZ  85365. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Stan  W.  Gappa,  Colorado  River 
Salinity  Program  Coordinator,  Bureau  of 
Reclamation,  D-5090,  P.O.  Box  25007, 
Denver,  CO  80225;  telephone:  (303)  236- 
6782. 

SUPPLEMENTARY  INFORMATION:  Council 
members  will  be  briefed  on  Ae  staAs  of 
salinity  control  activities  and  receive 
input  for  draftmg  Ae  Council's  annual 
report  The  Department  of  Ae  Aterior. 
the  Department  of  Agriculture,  and  Ae 
Environmental  Protection  Agency  will 
each  present  a  progress  report  and  a 
schedule  of  activities  on  salinity  control 
in  the  Colorado  River  Basm.  The 
Council  will  discuss  Colorado  River 
Basin  Salinity  Control  activities  and  the 
content  of  their  annual  repOTt. 

The  meeting  of  Ae  Advisory  Council 
is  open  to  the  public.  Any  member  of  the 
public  may  file  a  written  statement  with 
Ae  Council  before,  during,  or  after  Ae 
meetmg,  A  person  or  by  mail.  To  the 
extent  that  time  permits,  Ae  Council 
chairman  may  allow  public  presentation 
of  oral  statements  at  Ae  meeting. 
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Dated:  September  20, 1981. 

|o«  D.  Hail, 

Deputy  Commissioner. 

(FR  Doc.  91-25107  Filed  10-17-91: 8:45  am) 
BILUNQ  COOC  4310-Oa-M 

Fish  and  Wildlife  Service 

Availability  of  a  Rnal  Environmental 
Assessment  on  the  Effects  of 
Enhancing  and  Expanding  the  Bear 
River  Migratory  Bird  Refuge 

AQENCY:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  availability. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service]  has  prepared  a  Final 
Environmental  Assessment  (FEA)  of  the 
effects  of  enhancing  and  expanding  the 
Bear  River  Migratory  Bird  Refuge  near 
Brigham  City,  Utah. 

DATES:  Document  is  available  October 
18, 1991. 

ADDRESSES:  Copies  of  the  FEA  or  the 
Finding  of  No  Significant  Impact 
(FONSI)  may  be  obtained  from  A1  Trout 
Refuge  Manager,  Bear  River  Migratory 
Bird  Refuge,  866  South  Main,  Brigham 
City,  Utah  84302. 

FOR  FURTHER  INFORMATION  CONTACT: 

A1  Trout  Refuge  Manager,  Bear  River 
Migratory  Bird  Refuge,  866  South  Main, 
Bri^am  City,  Utah  84302,  (801)  723- 
5887. 

SUPPLEMENTARY  INFORMATION:  The 

Service  found  that  the  enhancement  and 
expansion  of  the  Bear  River  Migratory 
Biid  Refuge  will  not  have  a  significant 
impact  on  the  human  environment  based 
on  the  following  determinations: 

1.  Threatened  and  endangered  species 
will  be  benefited. 

2.  The  current  loss  of  wildlife  benefits 
on  the  Refuge  over  the  last  several 
years  will  be  reversed. 

3.  Additional  fresh  water  marsh  habitat 
will  be  protected. 

4.  The  ability  to  manage  water  within 
smaller  marsh  units  will  allow 
reduction  and  control  of  botulism 
outbreaks. 

5.  The  local  and  regional  economy  will 
be  benefited. 

6.  The  adverse  impacts  on  biological 
and  physical  resources  will  be  minor 
and  short-term. 

Dated:  October  10, 1991. 

Galen  L.  Buterbaugh, 

Regional  Director,  Region  8. 

(FR  Do&  81-25127  Filed  10-17-91: 8:45  am] 
muma  cooc  4sio-m-m 


National  Park  Service 

[FES  91-23] 

Proposed  Land  Exchange; 

Cheeseboro  Canyon/Palo  Comado 
Canyon;  Santa  Monica  Mountains 
Nationai  Recreation  Area;  Availabiiity 
of  Finai  Environmental  Impact 
Statement 

SUMMARY:  Pursuant  to  section  102(2](C] 
of  the  National  Environmental  Policy 
Act  of  1989,  Public  Law  91-190,  the 
National  Park  Service  has  prepared  a 
final  environmental  impact  statement 
(FEIS]  on  a  proposal,  set  forth  by  a 
private  development  firm,  to  exchange 
private  properties  for  lands  within  the 
Santa  Monica  Mountains  National 
Recreation  Area.  The  exchange  would 
facilitate  the  proponent’s  access  to  a 
proposed  golf  course  and  residential 
development  of  Jordan  Ranch  in 
Ventura  County,  California.  The 
proposed  access  also  involves  lands 
within  Los  Angeles  County,  California. 

The  draft  environmental  impact 
statement  (DEIS]  for  this  proposal  was 
released  for  public  review  in  November 
1990  (55  FR  47125  and  55  FR  47144],  and 
the  public  comment  period  closed 
February  8, 1991.  Both  the  DEIS  and 
FEIS  evaluate  two  alternatives  which 
include  (1]  no  action,  which  would 
require  the  proponent  to  seek  other 
access,  and  (2]  approval  of  the  exchange 
by  the  National  Park  Service  which 
would  result  in  approximately  59  acres 
of  federally-owned  land  to  be 
exchanged  for  approximately  864  acres 
of  private  lands,  ^  within  the 
boundaries  of  the  National  Recreation 
Area.  There  are  other  considerations 
with  this  exchange  that  are  detailed  in 
both  the  DEIS  and  FEIS.  In  addition,  the 
FEIS  contains  responses  to  comments  on 
the  DEIS  and  modifications  in  the  text 
as  needed  in  response  to  those 
comments. 

Approval  of  the  exchange  by  the 
National  Park  Service  would  constitute 
an  amendment  of  the  National 
Recreation  Area’s  General  Management 
Plan  and  associated  plans.  Evaluation  of 
the  specific  impacts  of  the  proposed  golf 
course  and  subdivision  on  Jordan  Ranch 
is  being  accomplished  through  a  Ventura 
County  GeneraJ  Plan  Amendment 
Application  and  its  accompanying 
environmental  impact  report  (EIR], 
prepared  in  accordance  with  the 
California  Environmental  Quality  Act. 
'The  draft  EIR  was  released  for  public 
review  for  the  period  of  August  29, 1990 
to  October  29, 1990.  A  preliminary  final 
EIR  was  completed  in  late  summer  1991. 

The  30  day  no  action  period  on  the 
FEIS  will  expire  on  November  17, 1991. 
Requests  for  information  on,  or  copies  of 


the  FEIS  should  be  directed  to  the 
Superintendent  Santa  Monica 
Mountains  National  Recreation  Area, 
30401  Agoura  Road,  Suite  100,  Agoura 
Hills,  CA  91301,  telephone  number  (818] 
597-1036.  Copies  of  the  FEIS  are 
available  for  inspection  at  the  above 
address,  in  libraries  located  in  that 
vicinity  and  at  the  following  address: 
Western  Regional  Office,  National  Park 
Service,  Division  of  Planning,  Grants 
and  Enviroiunental  Quality,  600 
Harrison  St.,  suite  600,  San  Francisco, 
CA  94107-1372. 

Dated:  September  27, 1991. 

Lewis  Albert, 

Acting  Regional  Director,  Western  Region. 
[FR  Doc.  91-25088  Filed  10-17-91: 8:45  am) 
BILUNQ  CODE  4310-70-M 

General  Management  Plan, 
Environmental  Impact  Statement, 
Timpanogos  Cave  National  Monument, 
Utah 

agency:  National  Park  Service, 
Department  of  the  Interior. 

action:  Notice  of  Intent  to  prepare  an 
environmental  impact  statement  for  the 
General  Management  Plan,  Timpanogos 
Cave  National  Monument. 

summary:  Under  the  provisions  of  the 
National  Environmental  Policy  Act,  the 
National  Park  Service  is  preparing  an 
environmental  impact  statement  for  the 
general  management  plan  for 
Timpanogos  Cave  Nationai  Monument. 

On  February  3, 1991,  a  fire  destroyed 
the  visitor/administrative  center  at 
Timpanogos  Cave  National  Monument. 
'These  facilities  were  approved  for 
construction  in  1962  and  therefore  many 
current  laws,  regulations  and  policies 
were  not  considered  in  the  planning  that 
justified  their  construction.  Due  to  the 
need  to  evaluate  alternatives  for 
replacement  facilities,  the  planing  effort 
will  constitute  a  revision  of  the  park’s 
general  management  plan.  Since  many 
of  the  remaining  facilities  within  the 
park  were  constructed  at  the  same  time, 
they  will  also  be  evaluated  relative  to 
current  laws,  regulations,  and  policies 
when  revising  the  general  management 
plan.  A  full  range  of  alternatives  will  be 
considered  to  address  the  issues 
identified  during  the  planning  process, 
including  a  no-action  alternative.  A 
development  concept  plan  and 
interpretive  prospectus  will  also  be 
produced  as  a  part  of  the  general 
management  planning  process.  'The 
general  management  plan  will  be 
supported  wi^  an  environmental  impact 
statement. 
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Issues  related  to  visitor  use, 
interpretation,  natural  and  cultural 
resource  management,  development, 
and  the  necessity  and  appropriateness 
of  the  existing  concession  operation  will 
be  assessed  as  a  part  of  the  planning 
process.  In  cooperation  with  the  United 
States  Forest  Service,  attention  will  also 
be  given  to  resources  outside  the 
boundaries  that  may  affect  the  integrity 
of  the  Monument. 

The  park  and  regional  office  are  _ 
currently  obtaining  resource 
information,  conducting  visitor  use 
surveys,  and  analyzing  these  data  for 
use  in  preparing  the  environmental 
impact  statement  for  the  general 
management  plan.  Various  forms  of 
news  media  will  be  employed  to 
encourage  public  participation  in  the 
planning  process. 

Scoping  information  may  be  obtained 
from  the  Superintendent,  Timpanogos 
Cave  National  Monument,  Rural  Route 
3.  Box  200,  American  Fork,  Utah  84003- 
9803,  telephone  (303)  756-5238,  and 
anyone  interested  in  being  involved  in 
each  phase  of  this  plaiming  effort  should 
contact  the  Superintendent. 

Dated:  October  2, 1991. 

Homer  L.  Rouse, 

Regional  Director,  Rocky  Mountain  Region. 
(FR  Doc.  91-25089  Filed  10-17-91;  8:45  am) 
MLUNQ  CODE  4310-70-M 


Farmington  River  Study  Committee 
Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463,  86  Stat  770,  5  U.S.C. 
App.  1  s  10),  that  a  meeting  of  the 
Farmington  River  Study  Committee  will 
be  held  Thursday,  November  7, 1991. 

The  Committee  was  established  pursuant 
to  Public  Law  99-590.  The  purpose  of  the 
Committee  is  to  consult  with  the  Secretary  of 
the  Interior  and  to  advise  the  Secretary  in 
conducting  the  study  of  the  Farmington  River 
segments.  The  meeting  will  convene  at  7:30 
p.m.  at  the  Tolland  Town  Hall,  Tolland.  CT, 
for  the  following  purpose: 

1.  Welcome,  introductions — Skip  Rogers; 

2.  Approval  of  minutes  from  9/12/91  meeting; 

3.  Update  on  status  of  instream  flow  study; 

4.  River  Conservation  Planning 

Subcommittee; 

a.  Update  on  local  activity — town  meetings, 
zoning  regulations; 

b.  Private  land  protection  program; 

c.  Resident/landowner  questionnaire; 

5.  Discussion  of  plans  for  preparation  of  Draft 

Study  Report; 

6.  Opportunity  for  public  comment;  and 

7.  Other  business* 

a.  Next  meeting  dates  and  locations. 


Interested  persons  may  make  oral/written 
presentations  to  the  Committee  or  Hie  written 
statements.  Such  requests  should  be  made  to 
the  official  listed  below  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  the  Chief, 
Office  of  Communications.  National  Park 
Service,  North  Atlantic  Region,  15  State 
Street,  Boston.  MA.  02109  (617)  223-5199. 

Dated:  October  9. 1991. 

Sandra  E.  Corbett, 

Acting  Regional  Director. 

(FR  Doc.  91-25090  Filed  10-17-91;  8:45  am] 
BILUNO  CODE  4310-70-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Docket  No.  AB-55  (Sub  398X)] 

CSX  Transportation,  Inc.; 
Abandonment  Exemption  in  Upshur 
County,  WV 

Applicant  has  ffled  a  notice  of 
exemption  under  49  CFR 1152  subpart 
F — Exempt  Abandonments  to  abandon 
its  2.88-mile  line  of  railroad  between 
milepost  1.4,  at  Buckhannon,  and 
milepost  4.28,  at  Lorentz,  in  Upshur 
County,  WV. 

Applicant  has  certified  that:  (1)  No 
local  trafffc  has  moved  over  the  line  for 
at  least  2  years;  (2)  any  overhead  traffic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  ffled 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user)  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  Commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notified  in  writing  at  least  10  days  prior 
to  the  ff ling  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  ffled. 

Provided  no  formal  expression  of 
intent  to  ffle  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
November  14, 1991  (unless  stayed 
pending  reconsideration).  Petitions  to 


‘  A  stay  will  be  routinely  issued  by  the 
Conunission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
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stay  that  do  not  involve  environmental 
issues,  ‘  formal  expressions  of  intent  to 
ffle  an  offer  of  financial  assistance 
under  49  CFR  1152.27(c)(2),*  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  ffled  by  October  25, 
1991.®  Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  ffled  by 
November  4, 1991,  with  Office  of  the 
Secretary,  Case  Control  Branch, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative:  Karen  Anne 
Koster,  CSX  Transportation,  Inc.,  500 
Water  Street  ]150.  jacksonville,  FL 
32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  energy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  October  18, 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  ffled  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  October  9, 1991. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 

Sidney  L.  Strickland,  )r.. 

Secretary. 

[FR  Doc.  91-25062  Filed  10-17-91;  8:45  am) 
BILUNO  CODE  7035-«t-M 


Environment  in  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Rail  Lines.  5 1.C.C.  2d  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  file  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Pinan.  Assist.  4 1.C.C  2d  164  (1987). 

*  The  Commission  will  accept  a  late-filad  trail  use 
statement  so  long  as  it  retains  jurisdiction  to  do  so. 
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(Docket  Na  AB-55  (Sub-No.  400X)1 

CSX  Transportation,  Inc.— * 
Abandonment  Exemption— in  Harlan 
County,  KY 

Applicant  has  Hied  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon 
its  1.26-mile  line  of  railroad  between 
milepost  247.21,  at  Gulston,  and  milepost 
248.47,  at  Kathy,  in  Harlan  County,  KY. 

Applicant  has  certiHed  that:  (1)  No 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2]  any  overhead  tragic 
on  the  line  can  be  rerouted  over  other 
lines;  and  (3)  no  formal  complaint  filed 
by  a  user  of  rail  service  on  the  line  (or  a 
State  or  local  government  entity  acting 
on  behalf  of  such  user]  regarding 
cessation  of  service  over  the  line  either 
is  pending  with  the  commission  or  with 
any  U.S.  District  Court  or  has  been 
decided  in  favor  of  the  complainant 
within  the  2-year  period.  The 
appropriate  State  agency  has  been 
notiffed  in  writing  at  least  10  days  prior 
to  the  niing  of  this  notice. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  shall  be  protected 
under  Oregon  Short  Line  R.  Co.^ 
Abandonment— Goshen,  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
November  17, 1991  (unless  stayed 
pending  reconsideration).  Petitions  to 
stay  that  do  not  involve  environmental 
issues,*  formal  expressions  of  intent  to 
nie  an  offer  of  ffnandal  assistance 
under  49  CFR  1152.27(c)(2].*  and  trail 
use/rail  banking  statements  under  49 
CFR  1152.29  must  be  filed  by  October  28, 
1991.3 


*  A  stay  will  be  routinely  issued  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues  (whether 
raised  by  a  party  or  by  the  Section  of  Energy  and 
Environment  In  its  independent  investigation) 
cannot  be  made  prior  to  the  effective  date  of  the 
notice  of  exemption.  See  Exemption  of  Out-of- 
Service  Bail  Lines.  S  I.CC2d  377  (1989).  Any  entity 
seeking  a  stay  involving  environmental  concerns  is 
encouraged  to  Gle  its  request  as  soon  as  possible  in 
order  to  permit  this  Commission  to  review  and  act 
on  the  request  before  the  effective  date  of  this 
exemption. 

*  See  Exempt  of  Rail  Abandonment— Offers  of 
Finan.  Assist,  4 1.CCJd  164  (1987). 

*  The  Commission  will  accept  a  late-filed  trail  use 
statement  so  long  as  it  retains  (urisdiction  to  do  so. 


Petitions  for  reconsideration  or 
requests  for  public  use  conditions  under 
49  CFR  1152.28  must  be  ffled  by 
November  7, 1991,  with: 

Offfce  of  the  Secretary.  Case  Control 
Branch,  Interstate  Commerce 
Commission.  Washington,  DC  20423. 
A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicant’s  representative: 

Karen  Anne  Koster,  CSX 
Transportation.  Inc.,  500  Water  Street 
J150,  Jacksonville,  FL  32202. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  use  of 
the  exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  environmental 
or  eneigy  impacts,  if  any,  from  this 
abandonment. 

The  Section  of  Energy  and 
Environment  (SEE)  will  prepare  an 
environmental  assessment  (EA).  SEE 
will  issue  the  EA  by  October  23. 1991. 
Interested  persons  may  obtain  a  copy  of 
the  EA  from  SEE  by  writing  to  it  (room 
3219,  Interstate  Commerce  Commission. 
Washington,  DC  20423]  or  by  calling 
Elaine  Kaiser,  Chief,  SEE  at  (202)  275- 
7684.  Comments  on  environmental  and 
energy  concerns  must  be  Hied  within  15 
days  after  the  EA  becomes  available  to 
the  public. 

Environmental,  public  use,  or  trail 
use/rail  banking  conditions  will  be 
imposed,  where  appropriate,  in  a 
subsequent  decision. 

Decided:  October  8, 1991. 

By  the  Commission,  David  M.  Konschnik, 
Director,  Ofhce  of  Proceedings. 

Sidney  L.  Strickland,  Jr., 

Secretory. 

[FR  Doc.  91-25064  Filed  10-11-91;  8:45  am] 
BILUNQ  CODE  7035-«1-H 


[Docket  No.  AB-254  (Sub-No.  5)1 

Providence  and  Worcester  Railroad; 
Abandonment  in  Moshassuck  Valley 
Industrial  Track  in  Providence  County, 
Ri;  Findings 

The  Conunission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Providence  and  Worcester  Railroad 
Company  (P&W)  to  abandon  0.74  miles 
of  railroad  between  branch  milepost 
1.16,  near  the  Pawtucket/Lincoln  town 
line,  and  branch  milepost  1.90.  near 
Saylesville,  known  as  the  Moshassuck 
Valley  Industrial  Track,  in  Providence 
County,  RI. 

A  certificate  will  be  issued 
authorizing  abandonment  unless  within 
15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 


I 

offered  financial  assistance  (through 
subsidy  or  purchase),  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  the 
applicant  no  later  than  10  days  ffom 
publication  of  this  Notice.  The  following 
notation  shall  be  typed  in  bold  face  on 
the  lower  left-hand  comer  of  the 
envelope  containing  the  offer  “Rail 
Section,  AB-OFA”.  Any  offer  previously 
made  must  be  remade  within  this  10-day 
period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27. 

Decided:  October  8, 1991. 

By  tlie  Commission,  Chairman  Philbin,  Vice 
Chairman  Emmett,  Commissioners  Simmons, 

Phillips,  and  McDonald. 

Sidney  L  Strickland,  Jr., 

Secretary. 

[FR  Doc.  91-24977  Filed  10-17-91;  8:45  am) 

BILUMO  CODE  703S-01-U 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decision 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fiinge  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended.  40 
U.S.C.  276a)  and  as  well  as  such 
additional  statutes  as  may  from  time  to 
time  be  enacted  containing  provisions 
for  the  payment  of  wages  determined  to 
be  prevailing  by  the  Secretary  of  Labor 
in  accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fiinge  benefits 
determined  in  these  decisions  shall,  in 
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accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modiHcations  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modiHcations  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
“General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Davison,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue  NW.,  room  S-3014,  Washington, 
DC  20210. 

New  General  Wage  Determination 
Decisions 

The  numbers  of  the  decisions  added 
to  the  Government  Printing  Office 
document  entitled  “General  Wage 
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Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume,  State,  and  page  numbers. 

Volume  I 

Tennessee: 

TN91-29  (Oct.  18. 1991) .  p.l232ii. 

p.l232ji. 

TN91-30  (Oct.  18, 1991) .  p.l232kk. 

p.123211. 

TN91-31  (Oct.  18. 1991) .  p.l232mm, 

p.l232nn. 

TN91-32  (Oct.  18. 1991) .  p.l232oo. 

p.l232pp. 

TN91-33  (Oct.  18. 1991) .  p.l232qq. 

p.l232rr. 

Volume  II 

Oklahoma: 

OK91-21  (Oct.  18, 1991) _  p.l012a. 

p.l012b. 

OK91-22  (Oct.  18. 1991) .  p.l012c, 

p.l012d. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  “General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  the 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modiHed. 

Volume  I 

Kentucky: 

KY91-7  (Feb.  22. 1991) .  p.343.  pp.344- 

347. 

KY91-25  (Feb.  22. 1991) .  p.383.  pp.385- 

386. 

Massachusetts: 

MA91-1  (Feb.  22. 1991) .  p.421,  pp.422- 

424.427. 

MA91-2  (Feb.  22, 1991) .  p.439,  pp.440- 

441,443. 

MA91-3  (Feb.  22. 1991) _  p.453.  pp.454- 

462b 

MA91-5  (Feb.  22. 1991) .  p.465.  pp.466- 

467. 

New  Hampshire: 

NH91-2  (Feb.  22, 1991) .  p.679.  pp.680- 

684b. 

NY91-7  (Feb.  22, 1991) .  p.837,  pp.83ft- 

839. 

NY91-17  (Feb.  22, 1991) .  p.921,  p.924. 

Puerto  Rico: 

PR91-1  (Oct  18, 1991) _  p.All. 

PR91-2  (Oct  18. 1991) _  p.All. 

PR91-3  (Oct  18. 1991) .  p.All. 

Rhode  Island: 

R191-1  (Feb.  22. 1991) .  p.ll49, 

pp.1150.1153, 

pp.1154- 

1155. 

Volume  II 

Indiana: 

IN91-3  (Feb.  22. 1991) .  p.279,  pp.280- 

289. 

IN91-5  (Feb.  22. 1991) .  p.305,  pp.306- 

313. 


IN91-6  (Feb.  22. 1991) . 

.  p.315. 

pp.31 7,324- 

Louisiana: 

334b. 

LA91-1  (Feb.  22. 1991) . 

Missouri: 

.  p.391,  pp.391- 
394. 

MC)91-2  (Feb.  22. 1991) - 

Wisconsin: 

.  p.673.  pp.674- 
677. 

WI91-6  (Feb.  22, 1991) . 

Volume  III 

Colorado: 

.  p.l217.  p.l218. 

C091-4  (Oct.  18. 1991).. . 

Montana: 

.  p.All. 

MT91-1  (Feb.  22. 1991) . 

South  Dakota: 

.  p.231,  pp.241- 
244. 

SD91-3  (Feb.  22, 1991) . 

Utah: 

.  p.399,  p.400. 

UT91-8  (Oct.  18. 1991) . 

.  p.All. 

UT91-13  (Oct.  18, 1991) . 

.  p.All. 

UT91-15  (Oct.  18. 1991) . 

Washington: 

.  P.A11. 

WA91-1  (Feb.  22. 1991) . 

.  p.451,  pp.454- 
455,  pp.457- 
475. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts”.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office.  Washington,  DC  20402.  (202)  783- 
3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  11th  day  of 
October  1991. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 

(FR  Doc.  91-25074  Filed  10-17-91;  8:45  am) 
BIUINO  CODE  4510-27-M 
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Employment  and  Training 
Administration 

Attestations  Filed  by  Facilities  Using 
Nonimmigrant  Aliens  As  Registered 
Nurses 

agency:  Employment  and  Training 
Administration,  Labor. 
action:  Notice. 

summary:  The  Department  of  Labor 
(OOL)  is  publishing,  for  public 
information,  a  list  of  the  following 
health  care  facilities  which  plan  on 
employing  nonimmigrant  alien  nurses. 
These  organizations  have  attestations 
on  file  with  DOL  for  that  purpose. 
ADDRESSES:  Anyone  interested  in 
inspecting  or  reviewing  the  employer's 
attestation  may  do  so  at  the  employer's 
place  of  business. 

Attestations  and  short  supporting 
explanatory  statements  are  also 
available  for  inspection  in  the 
Immigration  Nursing  Relief  Act  Public 
Disclosure  Room,  U.S.  Employment 
Service,  Employment  and  Training 
Administration,  Department  of  Labor, 
room  N4456,  200  Constitution,  Avenue, 
NW.,  Washington,  DC  20210. 

Any  complaint  regarding  a  particular 
attestation  or  a  facility's  activities  under 
that  attestation,  shall  be  filed  with  a 
local  office  of  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration,  U.S.  Department  of 
Labor.  The  address  of  such  offices  are 
found  in  many  local  telephone 
directories,  or  may  be  obtained  by 
writing  to  the  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Department  of  Labor,  room  S3502,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210, 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  Attestation  Process 

The  Employment  and  Training 
Administration  has  established  a  voice- 
mail  service  for  the  H-lA  nurse 
attestation  process.  Call  Telephone 
Number:  202-535-0643  (this  is  not  a  tojl- 
free  number).  At  that  number,  a  caller 
can: 

(1)  Listen  to  general  information  on 
the  attestation  process  for  H-lA  nurses; 

(2)  Request  a  copy  of  the  Department 
of  Labor's  regulations  (20  CFR  part  655, 
subparts  D  and  E,  and  29  CFR  part  504, 
subparts  D  and  E)  for  the  attestation 
process  for  H-lA  nurses,  including  a 
copy  of  the  attestation  form  (form  ETA 
9029]  and  the  instructions  to  the  form: 

(3)  Listen  to  information  on  H-lA 
attestations  filed  within  the  preceding  30 
days; 

(4)  Listen  to  information  pertaining  to 
the  public  examination  of  H-lA 


attestations  filed  with  the  Department  of 
Labor; 

(5)  Listen  to  information  on  filing  a 
complaint  with  respect  to  a  health  care 
facility's  H-lA  attestation  (however,  see 
the  telephone  number  regarding 
complaints,  set  forth  below);  and 

(6)  Request  to  speak  to  a  Department 
of  Labor  employee  regarding  questions 
not  answered  by  Nos.  (1)  through  (4) 
above. 

Regarding  the  Complaint  Process 

Questions  regarding  the  complaint 
process  for  the  H-lA  nurse  attestation 
program  shall  be  made  to  the  Chief, 

Farm  Labor  Program.  Wage  and  Hour 
Division.  Telephone:  202-523-7605  (this 
is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
Immigration  and  Nationality  Act 
requiries  that  a  health  care  facility 
seeking  to  use  nonimmigrant  aliens  as 
registered  nurses  first  attest  to  the 
Department  of  Labor  (DOL)  that  it  is 
taking  significant  steps  to  develop, 
recruit  and  retain  United  States  (U.S.) 
workers  in  the  nursing  profession.  The 
law  also  requires  that  these  foreign 
nurses  will  not  adversely  affect  U.S. 
nurses  and  that  the  foreign  nurses  will 
be  treated  fairly.  The  facility's 
attestation  must  be  on  file  with  DOL 
before  the  Immigration  and 
Naturalization  Service  will  consider  the 
facility's  H-lA  visa  petitions  for 
bringing  nonimmigrant  registered  nurses 
to  the  United  States.  26  U.S.C. 
1101(a)(15)(H)(i)(a)  and  1181  (m).  The 
regulations  implementing  the  nursing 
attestation  program  are  at  20  CFR  part 
655  and  29  CFR  part  504,  55  FR  50500 
(December  6, 1990).  The  Employment 
and  Training  Administration,  pursuant 
to  20  CFR  655.310(c),  is  publishing  the 
following  list  of  facilities  which  have 
submitted  attestations  which  have  been 
accepted  for  filing. 

The  list  of  facilities  is  published  so 
that  U.S.  registered  nurses,  and  other 
persons  and  organizations  can  be  aware 
of  health  care  facilities  that  have 
requested  foreign  nurses  for  their  staffs. 
If  U.S.  registered  nurses  or  other  persons 
which  to  examine  the  attestation  (on 
Form  ETA  9029)  and  the  supporting 
documentation,  the  facility  is  required  to 
make  the  attestation  and  documentation 
available.  Telephone  numbers  of  the 
facilities'  chief  executive  officers  also 
are  listed,  to  aid  public  inquiries.  In 
addition,  attestations  and  supporting 
short  explanatory  statements  (but  not 
the  full  supporting  documentation)  are 
available  for  inspection  at  the  address 
for  the  Employment  and  Training 
Administration  set  forth  in  the 
ADDRESSES  section  of  this  notice. 


If  a  person  wishes  to  file  a  complaint 
regarding  a  particular  attestation  or  a 
facility's  activities  under  that 
attestation,  such  complaint  must  be  filed 
at  the  address  for  the  Wage  and  Hour 
Division  of  the  Employment  Standards 
Administration  set  forth  in  the 
ADDRESSES  Section  of  this  notice. 

Signed  at  Washington,  DC,  this  3rd  day  of 
October,  1991. 

Robert ).  Litman, 

Acting  Director,  United  States  Employment 
Service. 


Division  of  Foreign  Labor  Certifica¬ 
tions  Approved  Attestations 

[09/01/91  to  09/30/91] 


CEO-name/fadlity  name/address  SL 


Sister  SL  Joan  WillerL  Carondetet  AZ  09/17/91 
Health  Care  Corp.,  P.O.  Box 
5386,  Tucson.  AZ  85703,  602- 
721-3826. 

Mr.  Robert  Rundio,  Phoenix  Menx>-  AZ  09/17/31 
rial  Hospital,  1201  South  7th 
Ave.,  Phoenix,  AZ  85007,  602- 
258-5111. 

Mr.  Peter  C.  Frick,  Scottsdale  Mem.  AZ  09/17/91 
Hosp.  Corp.,  7400  East  Osborn 
Road.  Scottsdale,  AZ  85251, 

602-481-4000. 

Ms.  Saskia  Thiadens,  Aurora  Lym-  CA  09/04/91 
phedema  Clinic,  221 1  Post 
Street  Ste  404,  San  Francisco, 

CA  94115,  415-921-2911. 

Mr.  Jess  R.  Villaluna,  CalHomia  CA  09/17/91 
Nursing  Express,  I,  2720  E.  Plaza 
Blvd  Ste.  G,  Natkml  City,  CA 
91950,  619-475-6004. 

Mr.  Donald  H.  Miller,  Charter  Subur-  CA  09/17/91 
ban  Hospital,  16453  So.  Colorado 
Ave.,  Paramount,  CA  90723,  213- 
531-3110. 

Mr.  J.  Dennis  Sexton,  All  Children’s  FL  09/17/91 
Hospital,  900  Fifth  Street  S.,  SL 
Petersburg.  FL  33731,  813-892- 
4422. 

Mr.  Jim  Worm,  Hialeah  Hospital,  FL  09/17/91 
Versacare  Medical  Center,  Hiale¬ 
ah.  FL  33013,  305-693-6100. 

Mr.  C.  B.  Eberhart,  DeKalb  Medical  GA  09/04/91 
Center,  2701  North  Decatur 
Road,  Decatur,  GA  30033,  404- 
501-1000. 

Sister  Patricia  Garrigan,  St.  Francis  GA  09/24/91 
Hospital  Incorp.,  2122  Manches¬ 
ter  Expressway,  Columbus,  GA 
31995,  404-596-4140. 

Ms.  Nanjean  Painter,  Sheridan  IL  09/16/31 
Health  Care  Center,  2534  Elim 
Ave.,  Zion,  IL  60099,  708-746- 
8435. 

Ms.  Jacqueline  L  Mason,  Oak  IL  09/17/91 
Brook  Healthcare  Centre,  2013 
Midwest  Road,  Oak  Brook,  IL 
60521,  708-495-0220. 

Ms.  Rose  Marie  Betz,  Carlton  IL  09/17/91 
House  Nursing  Center,  C.H.  Nurs¬ 
ing  Center  Inc.  D/B/A,  Chicago, 

IL  60613,  312-929-1700. 

Sister  M.  Sylvia  Egan.  SL  Francis  KS  09/16/91 
Reg’l  Med.  Ctr.,  929  N.  St.  Fran¬ 
cis.  Wichita.  KS  67214,  316-268- 
5764.  I  1 
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Division  of  Foreign  Labor  Certfica- 
TiONS  Approved  Attestations— Con¬ 
tinued 

iOe/Ot/SI  lo  09/30/91} 


Health  System,  1200  E.  Chestnut 
Street  LouiSviUe.  KY  40232,  502- 
629-8400. 

Mr.  James  K.  Brod,  WHIIs-Knighton 
HeaMi  System,  2600  Greenwood 
Road,  Shreveport  LA  71118, 
318-632-4692. 

Mr.  A.  Jason  Geisingar.  Presenta¬ 
tion  Manor  Nursirrg  Ha  First 
Health  Care  Corp.  d.b.a.,  Brigh¬ 
ton.  MA  02135,  617-782-8113. 

Mr.  Glerm  Wesselmann,  St  John 
Hospital  and  Medical,  22101 
Moross  Road,  Detroit  M)  48236, 
313-343-3987. 

Mr.  Bob  Maher,  Kennedy  Mem. 
Hosp.  at  Saddle,  300  Market 
Street  Saddle  Brook.  NJ  07662, 
201-368-6075. 

Mr.  Michael  R.  D'Agnes,  Bayonne 
HospiM,  20  East  29th  Street  Ba- 
yoor>e.  New  Jersey  07002.  201- 
858-5000. 

Mr.  Robert  M.  Hksen,  Woodcrest 
Center.  Mediplex  of  NJ..  Inc., 
New  Milford.  NJ  07846.  201-967- 
1700. 

Mr.  E  Joseph  Hummel,  Kennedy 
Memorial  Hospits  U.  M,  Corporate 
Office.  Cherry  HiN.  NJ  06034, 
609-661-5226. 


Health  Care  Canter,  John  Henry 
Allen  Lane  &  Church  Street 
Pleasantvile.  NJ  06232,  609- 
646-6900. 

Mr.  Richard  Shedlovsky,  Hebrew  NY 
Hosp.  for  Chronic  Sick.  2200 
Given  Avenue,  Bronx,  NY  16475, 
202-379-5020. 

Mr.  Mark  ONei,  Jr..  United  Health  NY 
Services  Hospit  33-57  Harrison 
Street  Johnson  Qty.  NY  13790, 
607-763-6000. 

Mr.  Eugene  McCabe,  North  General  NY 
Hospital,  1919  Madison  Avenue, 

New  YorK  NY  10035,  212-650- 
4000. 

Gladys  McMoy,  MuRrxjmah  County.  OR 
1120  SW  5.  Portland,  OR  97264, 
503-248-5015. 

Ms.  Emily  Fedulto,  VMting  Nurse  PA 
Association.  1347  FrutvHle  Pike, 
Lancaster.  PA  17604,  717-397- 
8251. 

Mr.  Anthony  Bunker,  St  Paul  Medf-  TX 
cal  Center,  5909  Harry  Hirres 
Blvd..  Dales,  TX  75235,  214- 
879-2660. 

Mr.  Rick  Truskoloski,  Memorial  City  TX 
Rehabilitallon,  3043  Gessrrer, 
Houstoa  Texas  77080.  713/462- 
2515. 

Mr.  John  A.  Guest  Bexar  Courdy  TX 
Hospital  District  4502  Medcal 
Drive.  San  Ardonio,  TX  78229, 
512-694-2055. 

Mr.  William  E.  Bal.  Vernon  Home  TX 
Health  Care  Agerx:,  Hospital 
Orivo.  Seymour,  TX  76380,  617- 
888-5505. 


St 

A«jrov- 
al  date 

KY 

09/24/91 

LA 

09/11/91 

MA 

09/24/91 

Ml 

09/17/91 

NJ 

09/17/91 

NJ 

09/17/91 

NJ 

09/17/91 

NJ 

09/17/91 

NJ 

99/17/91 

Division  of  Foreign  Labor  Certfica- 
TiONS  Approved  Attestations— Con¬ 
tinued 

f  09/01/91  to  09/30/91) 
CEO-name/tadlity  name/addreaa  St 


Mr.  David  Parmer,  Baptist  Hospital  TX 
of  SE  Teocas,  Coliege  C  llth 
Street  Beaumont  TX  77704, 
409-835-3187. 

Mr.  Kenneth  W.  Jones,  Dialysis  Ser.  VA 
Grp.  of  Farmvil,  1801  East  3rd 
Street  Farmville,  VA  23801,  615- 
269-3573. 

Mr.  Bernard  Westfall.  West  Virginia  WV 
University  Hosp,  Medical  Cerrter 
Drive.  Morgantown,  WV  26506, 
304-696-4075. 

Total  Attestations — 35 - 
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WUJNQ  COOK  49ie-S0-M 


DEPRTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Iowa  Stata  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  667;  hereinafter  called 
the  Act)  by  which  the  Regional 
Administrators  for  Occupational  Safety 
and  Health  (hereinafter  called  the 
Regional  Administrator}  under  a 
delegation  of  authority  from  the 
.  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 
I  Secretary}  (29  CFR  1953.4}  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c}  of  the  Act  and  29  CFR  part  1902. 

On  }uly  20, 1973,  notice  was  published  in 
the  Federal  Register  (38  FR 19368}  of  the 
approval  of  the  Iowa  Plan  and  the 
adoption  of  subpart  J  of  part  1952 
'  containing  the  decision.  Iowa  was 
granted  final  approval  under  section 
18(e}  of  the  Act  on  July  2. 1985. 

The  Iowa  Plan  provides  for  the 
adoption  of  Federal  standards  (by 
reference  after  comments  eind  public 
hearing}.  By  letter  dated  March  21, 1991, 
from  Waher  H.  Johnson,  Deputy  Labor 
Commission,  to  Alonzo  L  Griffin,  Area 
Director,  and  Incorporated  as  part  of  the 
Plan,  the  State  submitted  State 
standards  comparable  to:  Control  of 
Hazardous  Energy  Sources  (Lockout/ 
Tagout};  Final  Rule,  29  CFR  1910.147,  as 


published  in  the  Federal  Register  (54  FR 
36687,  dated  September  1, 1989}.  TTits 
standard,  which  is  contained  in  Chapter 
86  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  November  15, 1989;  hearing 
scheduled  for  December  11. 1989  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  January  19. 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  March  14, 1990; 
and  notice  of  its  adoption  was  published 
by  the  State  on  February  7. 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Air 
Contaminants;  Final  Rule,  29  CFR 
1910.1000,  as  published  in  the  Federal 
Register  (54  FTR  36767,  dated  September 
5, 1989).  Ibis  standard  which  is 
contained  in  chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comment  requested  on  November 
15, 1989;  hearing  scheduled  for 
December  11, 1989  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  January 
19, 1990,  pursuant  to  chapter  17a.  Iowa 
Code.  The  standard  was  effective  on 
March  14, 1990;  and  notice  of  its 
adoption  was  published  by  the  State  on 
February  7, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Formaldehyde;  Correction. 
29  CFR  1910.1048,  as  published  in  the 
Federal  Register  (54  ^  37531,  dated 
September  11. 1989)  This  standard, 
which  is  contained  in  chapter  88  of  the 
Code  of  Iowa  (1983).  was  promulgated 
after  public  comment  requested  (m 
November  15. 1989;  hearing  scheduled 
for  December  11, 1989  (no  comments 
were  received);  and  resolution  adopted 
by  the  Division  of  Labor  Services  on 
January  19, 1990,  pursuant  to  chapter 
17a,  Iowa  Code.  The  standard  was 
effective  (m  March  14, 1990;  and  notice 
of  its  adopticm  was  published  by  the 
State  on  February  7, 1990. 

The  State  also  submitted  State 
standards  comparable  to;  Control  of 
Hazardous  Energy  Sources  (Lockout/ 
Tagout);  Correction.  29  CFR  1910.147,  as 
published  in  the  Federal  Register  (54  FR 
41364,  dated  October  6, 1989).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  pubhc  comment 
request^  on  November  15, 1989;  hearing 
scheduled  for  December  11, 1989  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  January  19, 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  March  14. 

1990;  notice  of  its  adoption  was 
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published  by  the  State  on  February  7, 
1990. 

The  State  also  submitted  State 
standards  comparable  to:  Concrete  and 
Masonry  Construction  Safety  Standards; 
Final  Rule;  technical  amendment,  29 
CFR  1926.704,  as  published  in  the 
Federal  Register  (54  FR  41088,  dated 
October  5, 1983}.  This  standard,  which  is 
contained  in  chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comment  requested  on  November 
15, 1989;  hearing  scheduled  for 
December  11, 1989  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  January 

19. 1990,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
March  14, 1990;  notice  of  its  adoption 
was  published  by  the  State  on  February 

7. 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Control  of  Hazardous 
Energy  Sources  (Lockout/Tagout);  Final 
Rule,  suspension  of  effective  date;  29 
CFR  1910.147,  as  published  in  the 
Federal  Register  (54  FR  46610,  dated 
November  6, 1989).  This  standards, 
which  is  contained  in  chapter  88  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comment  requested  on 
February  7, 1990;  hearing  scheduled  for 
March  6, 1990,  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  March  16, 
1990,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
May  9, 1990;  notice  of  its  adoption  was 
published  by  the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Air 
Contaminants;  Final  Rule,  corrections; 

29  CFR  1910.1000,  as  published  in  the 
Federal  Register  (54  TO  47513,  dated 
November  15, 1989).  This  standard 
which  is  contained  in  chapter  88  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comment  requested  on 
February  7, 1990;  hearing  scheduled  for 
March  6, 1990,  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  March  16, 
1990,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
May  9, 1990;  notice  of  its  adoption  was 
published  by  the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Grain 
Handling  Facilities;  Final  Rule, 
supplemental  statement  of  reasons;  29 
Cro  1910.272,  as  published  in  the 
Federal  Register  (54  FR  49971,  dated 
December  4, 1989).  This  standard,  which 
is  contained  in  chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comment  requested  on  February 
7, 1990;  hearing  scheduled  for  March  6, 
1990,  (no  comments  were  received);  and 


resolution  adopted  by  the  Division  of 
Labor  Services  on  March  16, 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  May  9, 1990; 
notice  of  its  adoption  was  published  by 
the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Air 
Contaminants;  Final  Rule,  partial  stay  of 
effective  date;  29  Cfl?  1910.1000,  as 
published  in  the  Federal  Register  (54  FR 
50372,  dated  December  6, 1989).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  February  7, 1990;  hearing 
scheduled  for  March  6, 1990,  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  March  16, 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  May  9, 1990; 
notice  of  its  adoption  was  published  by 
the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Asbestos,  Tremolite, 
Anthophyllite,  and  Actinolite;  Final 
Rule;  partial  response  to  court  remand; 
29  CFR  1910.1001,  as  published  in  the 
Federal  Register  (54  ^  52024,  dated 
December  20, 1989).  This  standard, 
which  is  contained  in  chapter  88  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comment  requested  on 
February  7, 1990;  hearing  scheduled  for 
March  6, 1990,  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Ser/ices  on  March  16, 
1990,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
May  9, 1990;  notice  of  its  adoption  was 
published  by  the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Excavations, 

29  CFR  1926.650,  651,  and  652  as 
published  in  the  Federal  Register  (54  FR 
45894,  dated  October  31, 1989).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  February  7, 1990;  hearing 
scheduled  for  March  6, 1990,  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  March  18, 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  May  9, 1990; 
notice  of  its  adoption  was  published  by 
the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Hazard 
Communication,  correction;  29  CFR 
1926.59,  as  published  in  the  Federal 
Register  (54  FR  49279,  dated  November 
30, 1989).  This  standard,  which  is 
contained  in  chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comment  requested  on  February 


7, 1990;  hearing  scheduled  for  March  6, 
1990,  (no  comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  March  16, 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  May  9, 1990; 
notice  of  its  adoption  was  published  by 
the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Asbestos,  Tremolite, 
Anthophyllite,  and  Actinolite;  Final 
Rule,  partial  response  to  court  remand; 
29  CFR  1926.53,  as  published  in  the 
Federal  Register  (54  FR  52024,  dated 
December  20, 1989).  This  standard, 
which  is  contained  in  chapter  C8  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comment  requested  on 
February  7, 1990;  hearing  scheduled  for 
March  6, 1990,  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  March  16, 
1990,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
May  9, 1990;  notice  of  its  adoption  was 
published  by  the  State  on  April  4. 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Excavations, 
effective  date:  29  CFR  192C.650,  651,  and 
632,  as  published  in  the  Federal  Register 
(54  FR  53055,  dated  December  27, 1988). 
This  standard,  which  is  contained  in 
chapter  88  of  the  Code  of  Iowa  (1983), 
was  promulgated  after  public  comment 
requested  on  February  7, 1990;  hearing 
scheduled  for  March  6, 1990,  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  March  16, 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  May  9, 1990: 
notice  of  its  adoption  was  published  by 
the  State  on  April  4, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Lead,  Final  Rule,  statement 
of  reasons;  29  CFR  1910.1025,  as 
published  in  the  Federal  Register  (55  FR 
3146,  dated  January  30, 1990).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  April  4, 1990;  hearing 
scheduled  for  April  27, 1990,  (no 
comments  were  received):  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  June  8, 1990,  pursuant 
to  chapter  17a,  Iowa  Code.  The  standard 
was  effective  on  August  1, 1990;  notice 
of  its  adoption  was  published  by  the 
State  on  June  27, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Hazardous  Chemical  in 
Laboratories,  29  CFR  1910.1450,  as 
published  in  the  Federal  Register  (55  FR 
3300,  dated  January  31, 1990).  This 
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standard,  ftdiich  is  omtained  in  chapter 
88  of  the  Code  of  lows  (1963).  was 
promulgated  after  public  comment 
requested  on  April  4.  I960;  hearing 
scheduled  for  April  27, 1990.  (no 
comments  were  received);  ai^ 
resolution  adopted  by  the  fXvisicm  of 
Labor  Services  on  June  8. 1990.  pursuant 
to  chapter  17a.  Iowa  Code.  The  standard 
was  effective  on  August  1. 1990;  notice 
of  its  adoptimi  was  published  by  the 
State  on  )iine  27. 1900. 

The  State  also  submitted  State 
standards  comparable  to:  Air 
Contaminants,  Final  Rule,  pcutial  stay  of 
eflfective  date;  29  CFR  1910.1001.  as 
published  in  the  Federal  Register  (55  FR 
3723.  dated  February  5. 1900).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  April  4, 1990;  hearing 
sc^duled  for  April  27, 1990,  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  June  8  1990,  pursuant 
to  diapter  17a,  Iowa  Code.  The  standard 
was  effective  on  August  1. 1990;  notice 
of  its  adoption  was  published  by  the 
State  on  June  27, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Lead,  Final  Rule;  29  CFR 
1910.1025.  as  published  in  the  Federal 
Register  (55  FR  4998,  dated  February  13, 
1990).  This  standard,  which  is  contained 
in  chapter  88  of  the  Code  of  Iowa  (1983), 
was  promulgated  after  public  comment 
requested  on  April  4, 1990;  hearing 
scheduled  for  April  27. 1990,  (no 
comments  were  received);  and 
resolution  adopted  by  die  Division  of 
Labor  Services  on  June  8  1990,  pursuant 
to  chapter  17a,  Iowa  Code.  The  standard 
was  effective  on  August  1, 1990;  notice 
of  its  adoption  was  published  by  the 
State  on  June  27. 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Excavations. 

29  CFR  1926.650,  .651,  .652,  as  published 
in  the  Federal  Register  (55  FR  53055, 
dated  December  27. 1989).  This 
standard,  was  (Higinally  published  as 
ARC  791A.  and  was  republished  as  ARC 
793A  to  reflect  a  date  change.  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1963),  was 
promulgated  after  public  comment 
requested  on  April  4. 1990;  hearing 
scheduled  for  April  27, 1990,  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  June  8, 1990,  pursuant 
to  chapter  17a,  Iowa  Code.  The  standard 
was  effective  on  August  1, 1900;  notice 
of  its  adc^tion  was  published  by  the 
State  on  June  27, 1900. 

The  State  also  sulmiitted  State 
standards  comparable  to:  Occupational 


Exposure  to  Haxardous  Chemical  in 
Laboratories.  29  CFR  19181458  as 
published  in  the  Federal  Register  (55  PR 
7967,  dated  March  8 1990).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  June  27. 1990;  hearing 
scheduled  for  July  18  1900,  (no 
commmits  were  received):  and 
resolution  ack^ted  by  the  Division 
Labor  Services  on  Novmnber  8  1990, 
pursuant  to  diapter  17a.  Iowa  Code.  The 
standard  was  effective  (Xi  January  2, 
1991;  notice  of  its  adoption  was 
puMished  by  the  State  on  November  28, 
1990. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Hazardous  Chemicals  in 
Laboratories,  correction;  29  CFR 
1910.1450,  as  published  in  the  Federal 
Register  (55  FR  12110,  dated  March  30. 
1990).  This  standard,  whidi  is  contained 
in  chapter  88  of  tiie  Code  Of  Iowa  (1983), 
was  promulgated  after  public  comment 
requested  on  June  27, 1990;  hearing 
scheduled  for  July  19. 1990  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  November  9. 1990, 
pursuant  to  chapter  17a.  Iowa  Code.  The 
standard  was  effective  January  2, 1991; 
notice  of  its  adoption  was  published  by 
the  State  on  November  28 1998 

The  State  also  submitted  State 
standards  comparable  to:  Air 
Contaminants.  29  CFR  19181008  as 
published  in  the  Federal  Register  (55  FR 
12818  dated  April  8 1990).  This 
steuidard.  which  is  contained  in  Chapter 
88  of  the  Code  Of  Iowa  (1963),  was 
promulgated  after  public  comment 
requested  on  June  27, 1908  hearing 
scheduled  for  July  19, 1960  (no 
comments  were  received);  and 
resolution  adopted  by  the  DivisioD  of 
Labor  Services  on  November  9. 1998 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  January  2, 1991; 
notice  its  adoption  was  published  by 
the  State  on  November  28 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Welding, 
Cutting,  and  Brazing,  Rnal  Rule;  29  CFR 
1918251  through  29  CFR  1910.257,  . 

indusive.  as  published  in  the  Federal 
Register  (55  FR  13696,  dated  April  11, 
1990).  This  standard,  whidi  is  contained 
in  chaptm'  88  of  the  Code  Of  Iowa  (1983), 
was  promulgated  after  public  comment 
requested  on  )une  27, 1998  hearing 
scheduled  for  )uly  19, 1990  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  November  9, 1990, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  January  2, 1991; 


notice  (A  its  adoption  was  published  by 
the  State  on  November  28, 1990. 

The  State  also  sulnnitted  State 
standards  comparaMe  to:  Air 
Contaminants,  Final  Rule,  grant  of 
petitkm  for  reconsideration  and  stays, 
29  CFR  1910.1000,  as  published  in  tiie 
Federal  Register  (55  ^  1%S8  dated 
May  9, 1990).  This  standard,  which  is 
contained  in  chapter  88  of  the  Code  Of 
Iowa  (19^).  was  promulgated  after 
public  comment  requested  on  June  27. 
1998  hearing  scheduled  for  July  19, 1990 
(no  comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  November  9, 1990, 
pursuant  to  chapter  17a.  Iowa  Code.  The 
standard  was  e^ctive  January  2, 1991; 
notice  of  its  adoption  was  published  by 
the  State  on  November  28, 1990. 

The  State  also  submitted  State 
standards  comparable  to:  Welding, 
Cutting,  and  Brazing,  Final  Rule, 
technical  amendments:  29  CFR  1910.110 
and  29  CFR  1910.272.  as  published  in  the 
Federal  Register  (55  FR  25094,  dated 
June  28 199(fl.  This  standard,  which  is 
contained  in  chapter  88  of  the  Code  Of 
Iowa  (1983),  was  promulgated  after 
public  comment  request^  on  November 
28  1998  hearing  scheduled  for 
December  28 1990  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  February 
18 1901.  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  April 
10, 1991;  notice  of  its  adoption  was 
published  by  the  State  on  March  6. 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Access  to 
Employees  Exposure  and  Medical 
Records,  Final  Rule,  clarification;  29 
CFR  1910.28  as  published  in  the  Federal 
Register  (55  FR  26431,  dated  June  28. 
1990).  This  standard,  which  is  contained 
in  chapter  86  of  the  Code  Of  Iowa  (1963), 
was  promulgated  after  public  comment 
requested  on  November  28  1998  hearing 
scheduled  for  December  20, 1990  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  February  15. 1991. 
pursuant  to  chapter  17a,  Iowa  Code  The 
standard  was  effective  April  18 1991; 
notice  of  its  adc^tion  was  published  by 
the  State  on  March  6, 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Electrical 
Safety-Related  Woric  Practices,  Final 
Rule:  29  CFR  1910.28  67-68,  94, 103,  347- 
10.20(88),  106,  HO.  178-181,  252,  261,  265- 
266,  304,  331-335,  399,  as  puUished  in 
the  Federal  Register  (55  ni  32014,  dated 
August  8  199(^.  This  standard,  which  is 
contained  in  chapter  88  of  the  Code  Of 
Iowa  (1983),  was  promulgated  after 
puMic  comment  requested  on  November 
28. 1998  hearing  scheduled  for 
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December  20, 1990  (no  comments  were 
received)i  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  February 
15, 1991,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  efl^ective  April 
10, 1991;  notice  of  its  adoption  was 
published  by  the  State  on  March  6, 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Control  of 
Hazardous  Energy  Sources  (Lockout/ 
Tagout),  Final  Rule,  corrections  and 
technical  amendments;  29  CFR  1910.147, 
IS  published  in  the  Federal  Register  (55 
H  38677,  dated  September  20, 1990). 
rhis  standard,  which  is  contained  in 
hapter  88  of  the  Code  Of  Iowa  (1983), 
vas  promulgated  after  public  comment 
equested  on  November  28, 1990;  hearing 
cheduled  for  December  20, 1990  (no 
omments  were  received);  and 
^solution  adopted  by  the  Division  of 
abor  Services  on  February  15, 1991, 
'orsuant  to  chapter  17a,  Iowa  Code.  The 
‘andard  was  effective  April  10, 1991; 
Dtice  of  its  adoption  was  published  by 
le  State  on  March  6, 1991. 

The  State  also  submitted  State 
A  :andards  comparable  to:  Electrical 
afety-Related  Work  Practices,  Final 
<ule,  correction;  29  CFR  1910.1450,  as 
published  in  the  Federal  Register  (55  FR 
^6053,  dated  November  1, 1990).  This 
standard,  which  is  contained  in  chapter 
38  of  the  Code  Of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  November  28, 1990;  hearing 
scheduled  for  December  20, 1990  (no 
comments  were  received):  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  February  15, 1991, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  April  10, 1991; 
notice  of  its  adoption  was  published  by 
the  State  on  March  6, 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Concrete  and 
Masonry  Construction  Safety  Standards, 
Lift-Slab  Construction  Operations,  Final 
Rule,  correction;  29  CFR  1926.305,  700, 
705,  as  published  in  the  Federal  Register 
(55  FR  42328,  dated  October  18, 1990). 
This  standard,  which  is  contained  in 
chapter  88  of  the  Code  Of  Iowa  (1983), 
was  promulgated  after  public  comment 
requested  on  November  28, 1990;  hearing 
scheduled  for  December  20, 1990  (no 
comments  were  received):  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  February  15, 1991, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  April  10, 1991; 
notice  of  its  adoption  was  published  by 
the  State  on  March  6, 1991. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
ioentical  to  the  comparable  Federal 


standards  and  should  therefore  be 
approved. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standard  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Directorate  of 
Federal/State  Operations,  Office  of 
State  Programs,  room  N3700,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  406  Federal  ' 
Office  Building,  911  Walnut  Street, 
Kansas  City,  Missouri  64106;  and 
Division  of  Labor  Services,  1000  East 
Grand  Avenue,  Des  Moines,  Iowa  50319. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c)  of  this  chapter,  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Iowa  State  Plan  as  a 
proposed  change  and  for  making  the 
Regional  Administrator’s  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
comparable  Federal  standards  and  are 
therefore  deemed  to  be  at  least  as 
effective. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
public  participation  and  notice  would  be 
unnecessary. 

This  decision  is  effective  October  18, 1991. 
(Section  18,  Public  Law  91-596,  84  Stat.  1608 
[29  U.S.C.  667)). 

Signed  at  Kansas  City,  Missouri,  this  8th 
day  of  August,  1991. 

)ohn  T.  Hiillips, 

Regional  Administrator. 

[FR  Doc.  91-25184  Filed  10-17-91: 8:45  am] 
BltXINO  CODE  4S10-26-« 


DEPARTMENT  OF  LABOR 

Iowa  State  Standards;  Notice  of 
Approval 

1.  Background.  Part  1953  of  title  29, 
Code  of  Federal  Regulations  prescribes 
procedures  imder  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  667;  hereinafter  called 
the  Act)  by  which  the  Regional 
Administrators  for  Occupational  Safety 
and  Health  (hereinafter  called  the 
Regional  Administrator)  under  a 
delegation  of  authority  from  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Assistant 


Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  Plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 

On  ]uly  20, 1973,  notice  was  published  in 
the  Federal  Register  (38  FR  19368)  of  the 
approval  of  the  Iowa  Plan  and  the 
adoption  of  subpart  J  of  part  1952 
containing  the  decision.  Iowa  was 
granted  final  approval  under  section 
18(e]  of  the  Act  on  July  2, 1985. 

The  Iowa  Plan  provides  for  the 
adoption  of  Federal  standards  (by 
reference  after  comments  and  public 
hearing).  By  letter  dated  May  23, 1991, 
from  Walter  H.  Johnson,  Deputy  Labor 
Commissioner,  to  Alonzo  L.  Griffin, 

Area  Director,  and  incorporated  as  part 
of  the  Plan,  the  State  submitted  State 
standards  comparable  to:  Air 
Contaminants,  Final  Rule,  grant  of 
partial  stay  for  nitroglycerin,  29  CFR 
1910.1000,  as  published  in  the  Federal 
Register  (55  FR  46949),  dated  November 
8, 1990).  This  standard,  which  is 
contained  in  Chapter  88  of  the  Code  of 
Iowa  (1983),  was  promulgated  after 
public  comment  requested  on  March  6, 
1991;  hearing  scheduled  for  March  28, 
1991  (no  comments  were  received):  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  April  23, 1991, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  June  19, 1991; 
and  notice  of  its  adoption  was  published 
by  the  State  on  May  15, 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Asbestos,  Tremolilte, 
Anthophyllite  and  Actinolite,  extension 
of  partial  stay  and  amendment  of  final 
rule,  29  CFR  1910.1001  and  1101,  as 
published  in  the  Federal  Register  (55  FR 
50686,  dated  December  10, 1990).  'This 
standard,  which  is  contained  in  Chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  March  6, 1991;  hearing 
scheduled  for  March  28, 1991  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  April  23, 1991, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  June  19, 1991; 
and  notice  of  its  adoption  was  published 
by  the  State  on  May  15, 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Safety 
Standards  for  Stairways  and  Ladders 
Used  in  the  Construction  Industry;  Final 
Rule,  29  CFR  1926.450,  500, 1050, 1051, 
1052, 1053,  and  1060,  as  published  in  the 
Federal  Register  (55  FR  47687,  dated 
November  14, 19OT).  This  standard, 
which  is  contained  a  chapter  88  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comment  requested  on 
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March  6. 1991;  hearing  scheduled  for 
March  28, 1991  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  April  23, 
1991,  pursuant  to  Chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
June  19, 1991;  and  notice  of  its  adoption 
was  published  by  the  State  on  May  15, 
1991. 

The  State  also  submitted  State 
standards  comparable  to:  Occupational 
Exposure  to  Asbestos,  Tremolilte, 
Anthophyllite  and  Actinolite,  extension 
of  partial  stay  and  amendment  of  final 
rule,  29  CFR  1926.58,  as  published  in  the 
Federal  Register  (55  FR  50687,  dated 
December  10, 19%).  This  standard, 
which  is  contained  in  chapter  88  of  the 
Code  of  Iowa  (1983),  was  promulgated 
after  public  comment  requested  on 
March  6, 1991;  hearing  scheduled  for 
March  28, 1991  (no  comments  were 
received);  and  resolution  adopted  by  the 
Division  of  Labor  Services  on  April  23, 
1991,  pursuant  to  chapter  17a,  Iowa 
Code.  The  standard  was  effective  on 
June  19, 1991;  and  notice  of  its  adoption 
was  published  by  the  State  on  May  15, 
1991, 

The  State  also  submitted  State 
standards  comparable  to:  Safety 
Standards  for  Stairways  and  Ladders 
Used  in  the  Ladders  Used  in  the 
Construction  Industry,  correction.  Final 
Rule,  29  CFR  1926.1050, 1051,  and  1053, 
as  published  in  the  Federal  Register  (56 
FR  2585,  dated  January  23, 1991).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  March  6, 1991;  hearing 
scheduled  for  March  28, 1991  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  April  23, 1991, 
pursuant  to  chapter  17a,  Iowa  Code.  The 
standard  was  effective  on  June  19, 1991; 
and  notice  of  its  adoption  was  published 
by  the  State  on  May  15, 1991. 

The  State  also  submitted  State 
standards  comparable  to:  Safety 
Standards  for  Stairways  and  Ladders 
Used  in  the  Construction  Industry, 
correction.  Final  Rule,  29  CFR  1926.1052, 
as  published  in  the  Federal  Register  (56 
FR  5061,  dated  February  7, 1991).  This 
standard,  which  is  contained  in  chapter 
88  of  the  Code  of  Iowa  (1983),  was 
promulgated  after  public  comment 
requested  on  March  6, 1991;  hearing 
scheduled  for  March  28, 1991  (no 
comments  were  received);  and 
resolution  adopted  by  the  Division  of 
Labor  Services  on  April  23, 1991, 
pursuant  to  chapter  17a,  Iowa  Code.  Tlie 
standard  was  effective  on  June  19, 1991; 
and  notice  of  its  adoption  was  published 
by  the  State  on  May  15, 1991. 


2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  vtnth  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  comparable  Federal 
standards  and  should  therefore  be 
approved. 

3.  Location  of  Supplement  for 
Inspection  and  Copying.  A  copy  of  the 
standard  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Directorate  of 
Federal/State  Operations.  Office  of 
State  Programs,  Room  N3700,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  Office  of  the  Regional 
Administrator,  Occupational  Safety  and 
Health  Administration,  406  Federal 
Office  Building,  911  Walnut  Street. 
Kansas  City,  Missouri  64106;  and 
Division  of  Labor  Services,  1000  East 
Grand  Avenue,  Des  Moines,  Iowa  50319. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c)  of  this  chapter,  the  Assistant 
Secretary  may  prescribe  alternative 
procedures  to  expedite  the  review 
process  or  for  other  good  cause  which 
may  be  consistent  with  applicable  laws. 
The  Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Iowa  State  Plan  as  a 
proposed  change  and  for  making  the 
Regional  Administrator’s  approval 
efiective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
comparable  Federal  standards  and  are 
therefore  deemed  to  be  at  least  as 
efiective. 

2.  The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
public  participation  and  notice  would  be 
unnecessary. 

This  decision  is  effective  August  8, 1991. 
(Section  18,  Public  Law  91-596, 84  Stat  1608 
[29  U.S.C.  667]). 

Signed  at  Kansas  City,  Missouri  this  8th 
day  of  August,  1991. 

John  T.  Phillips, 

Regional  Administrator. 

[FR  Doc.  91-25185  Filed  10-17-91;  8:45  am) 
MUJNO  CODE  4S10-26-M 


Maryland  State  Standards;  Notice  of 
Approval 

1.  Background— Vart  1953  of  Title  29, 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 


of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4),  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  part  1902. 

On  July  5, 1973,  notice  was  published  in 
the  Federal  Register  (38  FR  17834)  of  the 
approval  of  the  Maryland  State  plan  and 
the  adoption  of  Subpart  0  to  part  1952 
containing  the  decision. 

The  Maryland  State  Plan  provides  for 
the  adoption  of  all  Federal  standards  as 
State  standards  after  comments  and 
public  hearing.  Section  1952.210  of 
subpart  0  sets  forth  the  State's  schedule 
'  for  the  adoption  of  Federal  standards. 

By  letter  dated  June  20, 1991,  from 
Commissioner  Henry  Koellein,  Jr., 
Maryland  Division  of  Labor  and 
Industry,  to  Linda  R.  Anku,  Regional 
Administrator,  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  identical  to: 

(1)  29  CFR  1910.252, 1910.331, 1910.333 
and  Table  5  of  1910.33, 1910.334,  and 
1910.399,  pertaining  to  corrections  to 
Electrical  Safety — ^Related  Work 
Practices,  as  published  in  the  Federal 
Register  of  November  1, 1990  (55  FR 
46052);  (2)  29  CFR  1926.450  and  1926.452 
of  subpart  L,  1926.500  and  1926.501  of 
subpart  M,  and  1926.1050  through 
1926.1060  and  appendix  A  of  subpart  X, 
pertaining  amendments,  additions  and 
revisions  to  Safety  Standards  for 
Stairways  and  Ladders  Used  in  the 
Construction  Industry  as  published  in 
the  Federal  Register  of  November  14, 
1990  (55  FR  47687);  (3)  29  CFR  1926.1050, 
1926.1051,  and  1926.1053,  pertaining  to 
corrections  to  Standards  for  Stairways 
and  Ladders  used  in  the  Construction 
Industry  as  published  in  the  Federal 
Register  of  January  23, 1991  (56  FR  2585); 
and  (4)  29  CFR  1926.1052,  pertaining  to 
corrections  to  Safety  Standards  for 
Stairways  and  Ladders  Used  in  the 
Construction  Industry,  as  published  in 
the  Federal  Register  of  February  7, 1991 
(56  FR  5061).  These  standards  are 
contained  in  COMAR  09.12.31.  Maryland 
occupational  safety  and  standards  were 
promulgated  after  a  public  hearing  on 
March  6, 1991.  These  standards  became 
efiective  on  June  24, 1991. 

2.  Decision — Having  reviewed  the 
State  submissions  in  comparison  with 
the  Federal  standards,  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and, 
accordingly,  are  approved. 

3.  Location  of  the  Supplements  for 
Inspection  and  Copying — A  copy  of  the 
standards  supplements,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  at  the  following  locations  during 
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normal  business  hours:  Offlce  of  the 
Regional  Administrator,  3535  Market 
Street,  Suite  2100,  Philadelphia, 
Pennsylvania  19104;  Office  of  the 
Commissioner  of  Labor  and  Industry, 

501  St.  Paul  Place,  Baltimore,  Maryland 
21202;  and  the  OSHA  Office  of  State 
Programs,  room  N-3700,  Third  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20210. 

4.  Public  Participation — Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Maryland  State  plan  as  a  proposed 
change  and  making  the  Regional 
Administrator’s  approval  effective  upon 
publication  for  the  following  reasons: 

a.  The  standard  is  identical  to  the 
Federal  standard  which  was 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

b.  The  standard  was  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  October  18, 
1991. 

(Sec.  18,  Pub.  L  91-596, 84  StaL  1608  (29 
U.S.a  667)) 

Signed  at  Philadelphia,  Pennsylvania,  this 
23rd  day  of  July  1991. 

Linda  R.  Anku, 

Regional  Administrator. 

(FR  Doc.  91-25186  Filed  10-17-91;  8:45  am] 
BILLMO  COOC  4610-a*-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notlc*  91-92] 

NASA  Advisory  Council  (NAC),  Space 
Science  and  Applications  Advisory 
Committee  (SSAAC),  Life  Sciences 
Subcommittee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting  change. 

FEDERAL  REGISTER  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  56  FR  49796, 
Notice  Number  91-62,  October  1, 1991. 
PREVIOUSLY  ANNOUNCED  TIMES  AND 
DATES  OF  MEETINQ:  October  22, 1991, 
8:30  a.m.  to  5  p.m.;  and  October  23, 1991, 
8:30  a.m.  to  12:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  ).  White,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/453-2128). 


CHANGES  IN  THE  MEETING:  The  agenda 
for  this  meeting  has  been  revised  to  read 
as  follows: 

Agenda 

October  22, 1901 

8:30  a.m. — Introduction  and  Chairman's 
Remarks. 

8:45  a.m. — Life  Sciences  Status. 

9:30  a.m. — Office  of  Space  Science  and 
Applications  Status. 

10:45  a.m. — Report  on  Other  Advisory 
Committees. 

11:15  a.m. — ^Aerospace  Medicine  Advisory 
Committee  Executive  Steering 
Committee  Activities. 

1:15  p.m. — Discussion  of  Meritorious  Science 
and  Categorization  of  Scientific 
Questions. 

5:30  p.m. — Adjourn. 

October  23, 1991 

8:30  a.m. — Update  on  Gravitational  Biology 
Enhancement 

8:45  a.m. — Discussion  of  Short  Version  of  “A 
Rationale  for  the  Life  Sciences." 

9  a.m. — Potential  New  Space  Activities. 

9:15  a.m. — Overview  of  Radiation  Health 

Program. 

10  a.m. — Subcommittee  Strategy  and 

Actions. 

12:30  p.m. — ^Adjourn. 

Dated:  October  11, 1991. 

John  W.  Gaffi 

Advisory  Conunittee  Management  Officer, 
National  Aeronautics  and  Space 
A  dministration. 

[FR  Doc.  91-25182  Filed  10-17-91;  8:45  am] 
BILUNQ  CODE  7StO-41-M 


NATIONAL  COMMISSION  ON 
SEVERELY  DISTRESSED  PUBLIC 
HOUSING 

Meetings/Public  Hearings 
Announcement 

Note:  This  is  a  corrected  notice  of  meeting. 
The  original  notice  was  published  on  October 
11, 1991  at  56  FR  51411. 

agency:  National  Commission  on 
Severely  Distressed  Public  Housing. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Commission  on  Severely  Distressed 
Public  Housing  announces  a  forthcoming 
meeting  of  the  Commission. 

DATES:  October  21, 1991,  Public  Hearing, 
9:30  a.m.-3  p.m.  Full  Commission 
Meeting,  4  p.m.-6  p.m, 

ADDRESSES:  Public  Hearing:  City 
Council  Chambers;  City  Hall  4th  Floor, 
Philadelphia,  PA;  Full  Commission 
Meeting,  Philadelphia  Airport  Marriott. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carmelita  Pratt,  Administrative  Officer, 


The  National  Commission  on  Severely 
Distressed  Public  Housing,  1100  L  Street, 
NW.,  #7121,  Washington,  DC  20005  (202) 
275-6933. 

TYPE  OF  MEETING:  Open. 

Due  to  scheduling  difficulties,  this 
notice  could  not  be  published  15  days 
prior  to  this  meeting  as  required  by  the 
Federal  Advisory  Committee  Act. 
Cannelita  R.  PratL 
Administrative  Officer. 

[FR  Doc.  91-25140  Filed  10-17-91;  8:45  am] 
BiujNO  cooe  sa2o-07-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Arts  National  Council;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L  92-463],  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Arts  will  be  held  on 
November  1, 1991,  from  9  a.m.-5:30  p.m. 
and  on  November  2  fix)m  9  ajn.-l  pjn.  in 
room  M-09  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  The 
topics  for  discussion  will  include 
Chairman’s  Opening  Remarics, 
Legislative  Update,  Report  from 
Regional  Representative,  Reports  on 
meetings  of  the  Underserved  Set-Aside 
Advisory  Group  and  the  Advisory 
Council  on  Arts  Education,  presentation 
by  AFL-CIO  representative,  revision  of 
appeals  process,  and  Program  Review 
and/or  Guidelines  and/or  Application 
Review  for  the  Arts  in  Education, 
Challenge/ Advancement,  Dance,  Design 
Arts,  Expansion  Arts,  Inter-Arts, 
International,  Literature,  Media  Arts, 
Museum,  Music,  Policy,  Planning  and 
Research,  and  Opera-Musical  Theater 
Programs. 

If  in  the  course  of  application  review 
it  becomes  necessary  for  the  Council  to 
discuss  non-public  financial  information 
about  individuals,  such  as  salary 
information,  submitted  with  grant 
applications,  the  Council  will  go  into 
closed  session  for  that  limited  purpose 
only  pursuant  to  subsection  (c)(4)  of 
section  552b  of  title  5,  United  States 
Code.  Such  closure  would  be  in 
accordance  with  the  determination  of 
the  Chairman  of  March  6, 1991. 

Any  interested  persons  may  attend,  as 
observers.  Council  discussions  and 
reviews  which  are  open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies, 

National  Endowment  for  the  Arts,  1100 
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Pennsylvania  Avenue,  MW., 
Washington.  DC  20506.  202/682-5532, 
TTY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
DC  20506,  or  call  (202)  682-6433. 

Hated;  October  11, 1991. 

Yvonne  M.  Sabine, 

Director,  Council  and  Panel  Operations, 
National  Endowment  for  the  Arts. 

[FR  Doc.  91-25104  Filed  10-17-01;  8:45  am] 
BILUNQ  CODE  7S37-41-M 


Humanities  Nationai  Coundi;  Meeting 

October  9, 1991. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L  92-463,  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 
in  Washington,  DC  on  November  14-15, 
1991. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  her 
functions,  and  to  review  applications  for 
Hnancial  support  and  gifts  offered  to  the 
Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  November  14-15, 1991,  will 
not  be  open  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  title  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  Trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information  of 
a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  bnstrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  September  9, 1991. 

The  agenda  for  the  sessions  on 
November  14, 1991,  will  be  as  follows: 

Committee  Meetings 

8:30-9  a.m  — Coffee  for  Council 
Members — Room  526 


(Open  to  the  Public) 

9:00-10  a.m. — Committee  Meetings — 
Policy  Discussion 
Education  Programs — ^Room  M-14 
Fellowships  Programs — Room  316-2 
Public  Programs — Room  415 
Research  Programs/Preservation  and 
Access — ^Room  315 
State  Programs — Room  M-07 
10  a.m.  until  Adjourned — (Closed  to  the 
Public  for  the  reasons  stated 
above) — Consideration  of  specific 
applications 

2  p.m.-^Closed  to  the  Public)  Joint 
Meeting  of  State  and  Public 
Programs  Committees  to  review 
Frankel  Awards  nominees — ^Room 
415 

3:30  p.m. — Recognition  of  Frankel  Prize 
Recipients — Room  M-09 
The  morning  session  on  November  15, 
1991,  will  convene  at  8:30  a.m.,  in  the  1st 
Floor  Council  Room,  M-09,  and  will  be 
open  to  the  public.  The  agenda  for  the 
morning  session  will  be  as  follows: 

(Coffee  for  Council  members  fi'om  8:15- 
8:30  a.m.) 

Administration  of  Oath  of  Office  for 
New  Council  Member 
Minutes  of  the  Previous  Meeting 
Reports 

A.  Introductory  Remarks 

B.  Introduction  of  New  Staff 

C.  Contracts  Awarded  in  the  Previous 
Quarter 

D.  Final  Fiscal  Year  Reports: 
Applications;  Matching;  and 
Obligations 

E.  Fiscal  Year  1992  Appropriations 

F.  Committee  Reports  on  Policy  and 
General  Matters 

1.  Education  Programs 

2.  Fellowships  Programs 

3.  Public  Programs 

4.  Research  Programs 

5.  Preservation  and  Access 

6.  State  Programs 

7.  Challenge  Grants 

The  remainder  of  the  proposed 
meeting  will  be  given  to  the 
consideration  of  future  budget  requests 
and  specific  applications  (closed  to  the 
public  for  the  reasons  stated  above). 

Further  information  about  this 
meeting  can  be  obtained  fi'om  Mr.  David 
C.  Fisher,  Advisory  Committee 
Management  Officer,  Washington,  DC 
20506,  or  call  area  code  (202)  786-0322, 
TDD  (202)  786-0282.  Advance  notice  of 
any  special  needs  or  accommodations  is 
appreciated. 

David  C  Fisher, 

Advisory  Committee  Management  Officer. 

(FR  Doc.  91-25617  Filed  10-17-91;  8:45  am] 
BILUNQ  CODE  753e-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-482] 

Wolf  Creek  Nuclear  Operating  Corp.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
42,  issued  to  Wolf  Creek  Nuclear 
Operating  Corporation  (the  licensee),  for 
operation  of  the  Wolf  Creek  Generating 
Station,  Unit  No.  1,  located  in  Coffey 
County,  Kansas. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  amendment  would 
revise  the  Wolf  Creek  operating  license 
by  the  addition  of  a  footnote  that 
acknowledges  the  transfer  of  the  Kansas 
Gas  and  Electric  Company  (KG&E) 
possession-only  interest  in  the  operating 
license  to  a  successor  company  which  is 
a  wholly-owned  subsidiary  of  Kansas 
Power  and  Light  Company  (KPL). 

The  proposed  action  is  in  accordance 
with  the  licensee’s  application  dated 
March  28, 1991,  which  requested  a 
transfer,  pursuant  to  10  CFR  50.80,  of  the 
KG&E  possession-only  interest  in  the 
operating  license  to  a  successor 
company  resulting  fitim  the  merger  of 
KG&E  with  KPL,  and  an  April  23. 1991, 
application  which  requested  an 
amendment  to  the  operating  license, 
pursuant  to  10  CFR  50.90,  to  reflect  the 
transfer  and  change  of  KG&E  to  a 
.  .'holly-owned  subsidituy  of  KPL 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
reflect  the  pending  merger  of  KG&E  and 
KPL  following  the  review  and  approval 
by  various  State  and  Federal  agencies, 
including  the  NRC.  The  transfer  of  the 
KG&E  possession-only  interest  in 
Facility  Operating  License  No.  NPF-42 
to  the  successor  company,  also  to  be 
named  Kansas  Gas  and  ^ectric 
Company,  and  the  amendment  of  the 
operating  license  to  acknowledge  the 
transfer  will  have  minimal  impact  upon 
the  operation  of  the  facility  by  Wolf 
Creek  Nuclear  Operating  Corporation 
(WCNOC),  the  present  holder  of  the 
operating  license.  The  transfer  and 
amendment  will  not  affect  the  facility’s 
Technical  Specifications,  license 
conditions  (including  the  anti-trust 
conditions  applicable  to  KG&E),  or  the 
organization  and  practices  of  WCNOC. 
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Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  license 
transfer  and  associated  license 
amendment  and  concludes  that  there 
will  be  no  changes  to  the  Wolf  Creek 
Generating  Station  or  the  environment 
as  a  result  of  these  actions.  The  transfer 
of  the  KG&E  possession-only  interest  in 
the  license  and  the  associated  license 
amendment  will  not  affect  the  numbers, 
qualihcations,  or  organizational 
affiliation  of  the  personnel  who  operate 
the  facility  as  WCNOC  will  remain  the 
holder  of  the  operating  license  and  be 
responsible  for  the  operation  of  Wolf 
Creek  Generating  Station.  The  successor 
company  to  KG&E  has  pledged  to  honor 
all  commitments  related  to  WCNOC  and 
the  operation  and  maintenance  of  Wolf 
Creek  after  the  merger  with  KPL. 
Accordingly,  the  Commission  concludes 
that  this  proposed  action  would  result  in 
no  radiological  or  non-radiological 
environmental  impact. 

The  Notice  of  Consideration  of 
Issuance  of  Amendment  to  Facility 
Operating  Ucense,  Proposed  No 
SigniHcant  Hazards  Consideration 
Determination,  and  Opportunity  for 
Hearing  for  Transfer  of  Ownership 
Interest  and  Opportunity  for  Public 
Comment  on  Antitrust  Issues  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
May  13, 1991  (56  FR  22026).  No  request 
for  hearing  or  petition  for  leave  to 
intervene  was  Hied  following  this  notice. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternatives  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  amendment.  This 
would  not  reduce  environmental 
impacts  of  plant  operation  and  would 
result  in  the  loss  of  the  economic 
benefits  gained  by  the  proposed  KG&E 
merger  with  KPL 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement  for 
the  Wolf  Creek  Generating  Station, 
dated  June  1982  (NUREG-0878]. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  other 
agencies  or  persons  regarding  this 
environmental  assessment. 


Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  impact 
statement  for  the  proposed  license 
transfer  and  associated  license 
amendment. 

Based  upon  the  foregoing 
environmental  assessment,  we  conclude 
that  the  proposed  action  will  not  have  a 
SigniHcant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
action,  see  the  applications  for  the 
license  transfer  dated  March  28, 1991, 
and  the  license  amendment  dated  April 
23, 1991,  which  are  available  for  public 
inspection  at  the  Commission’s  F^blic 
Document  Room,  the  Gelman  Building, 
2120  L  Street  NW.,  Washington,  DC  and 
at  the  Emporia  State  University,  William 
Allen  White  Library,  1200  Commercial 
Street,  Emporia,  Kansas  66801  and 
Washburn  University  School  of  Law 
Library,  Topeka,  Kansas  66621. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
Suzanne  C  Black, 

Director;  Project  Directorate  IV-2;  Division  of 
Reactor  Projects  III/IV/V;  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  91-25151  Filed  10-17-91:  8:45  am) 
BILUNO  CODE  7S«M>1-M 


[Docket  No.  50-461] 

Illinois  Power  Co.,  et  al.;  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  No.  60  to  Facility 
Operating  License  No.  NPF-82  issued  to 
the  Illinois  Power  Company  (IP)  and 
Soyland  Power  Cooperative,  Inc.  (the 
licenses)  for  operation  of  the  Clinton 
Power  Station,  Unit  1,  located  in  DeWitt 
County,  Illinois.  The  amendment  was 
effective  as  of  the  date  of  issuance. 

The  amendment  changed  the 
Technical  Specifications  by  deleting 
section  3/4.3.8  “Turbine  Overspeed 
Protection  System.” 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amendment  (the  Act),  and  the 
Commission’s  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission’s  rules  and  regulations  in  10 
CFR  chapter  I,  which  are  set  forth  in  the 
license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  and  Opportunity  for 


Hearing  in  connection  with  action  was 
published  in  the  Federal  Register  on 
February  18. 1988  (53  FR  4918).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  related  to  this 
action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  this  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment  dated  October  30, 1987;  (2) 
Amendment  No.  60  to  License  No.  NPF- 
62;  and  (3)  the  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  dated  October  12, 
1990  (55  FR  42787).  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
3120  L  Street  NW.,  Washington,  DC,  and 
at  the  Vespasian  Warner  Public  Library. 
120  West  johnson  Street,  Clinton. 

Illinois  61727.  A  copy  of  items  (2)  and  (3) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Director,  Division 
of  Reactor  Projects  III/IV/V. 

Dated  at  Rockville,  Maryland  this  9th  day 
of  October  1991. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  T.  Gody,  Jr., 

Project  Manager,  Praject  Directorate  1II-3, 
Division  of  Reactor  Projects  III/IV/V;  Office 
of  Nuclear  Ractor  Regulation. 

[FR  Doc.  91-25150  Filed  10-17-91:  8:45  am) 
BILUNO  CODE  7S90-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

National  Advisory  Committee  on 
Semiconductors;  Meeting 

The  purpose  of  the  National  Advisory 
Committee  on  Semiconductors  (NACS) 
is  to  devise  and  promulgate  a  national 
semiconductor  strategy,  including 
research  and  development.  The 
implementation  of  this  strategy  will 
assure  the  continued  leadership  of  the 
United  States  in  semiconductor 
technology.  The  Committee  will  meet  on 
Friday,  November  1, 1991  at  Science 
Applications  International  Corporation 
(SAIC),  1555  Wilson  Boulevard,  7th 
Floor,  Rosslyn,  Virginia,  The  proposed 
agenda  is: 

1,  Briefing  of  the  Committee  on  its 
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organization  and  administration. 

2.  Presentations  to  the  Committee  by 
OSTP  personnel  and  personnel  of 
other  agencies  on  proposed  and 
ongoing  studies  regarding 
semiconductors. 

3.  Discussion  of  Working  Group 
actions. 

A  portion  of  the  November  1  meeting 
will  be  closed  to  the  public. 

The  brieHng  on  some  of  the  current 
activities  of  OSTP  and  other  agencies 
may  involve  discussion  of  material  that 
is  formally  classiHed  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  brieHng  on  working  group  actions. 

As  well  a  portion  of  both  of  these 
briefings  will  require  discussion  of 
confidential  commercial  information 
related  to  the  semiconductor  industry 
and  information  which,  if  prematurely 
disclosed,  would  significantly  fiiistrate 
the  implementation  of  decisions  made 
requiring  agency  action.  These  portions 
of  the  meeting  be  closed  to  the 
public  pursuant  to  5  U.S.C.  552b.  (c)  (1), 
(2).(4)and(9)[B)-. 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosure  of  information  of  a  personal 
nature,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  this  portion  of  the  meeting 
will  also  be  closed  to  the  public, 
pursuant  to  5  U.S.C.  552b.  (c)(6]. 

Because  of  advance  security 
arrangements,  persons  wishing  to  attend 
the  open  portion  of  the  meeting  should 
contact  Ms.  Kathleen  Elim,  at  (703)  284- 
3334  prior  to  October  31, 1991.  Ms.  Elim 
is  also  available  to  provide  specific 
information  regarding  time,  place  and 
agenda  for  the  open  session. 

Dated:  October  15, 1991. 

Damar  W.  Hawkins, 

Executive  Assistant,  Office  of  Science  and 
Technology  Policy. 

(FR  Doc.  91-25225  Filed  10-15-91:  8:45  am] 
aaxara  cooc  si7a-02-ii 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Public  Hearing 

agency:  Overseas  Private  Investment 
Corporation. 

ACTION:  Notice  of  public  hearing. 

SUMMANV:  This  notice  sets  forth  the 
schedule  and  requirements  for 
participation  in  an  annual  public  hearing 
to  be  conducted  by  the  Board  of 
Directors  of  the  Overseas  Private 
Investment  Corporatidn  (OPIC)  on 
November  12, 1991.  This  hearing  is 


required  by  the  OPIC  Amendments  Act 
of  1985,  and  this  notice  is  being 
published  to  facilitate  public 
participation.  The  notice  also  describes 
OPIC  and  the  subject  matter  of  the 
hearing. 

DATES:  The  hearing  will  be  held  on 
November  12. 1991,  and  will  begin 
promptly  at  2  pm.  Prospective 
participants  must  submit  to  OPIC  before 
close  of  business  November  4, 1991, 
notice  of  their  intent  to  participate. 
ADDRESSES:  The  location  of  the  hearing 
will  be:  Overseas  Private  Investment 
Corporation,  1615  M  Street  NW.,  Fourth 
Floor.  Washington.  DC 

Notices  and  prepared  statements 
should  be  sent  to  James  R.  Offutt.  Office 
of  General  Counsel  Overseas  Private 
Investment  Corporation,  1615  M  Street. 
NW.,  Washington,  DC  20527. 

Procedure 

(a)  Attendance:  Participation.  The 
hearing  will  be  open  to  the  public. 
However,  a  person  wishing  to  present 
views  at  the  hearing  must  provide  OPIC 
with  advance  notice  on  or  before 
November  4, 1991.  The  notice  must 
include  the  name,  address  and 
telephone  niunber  of  the  person  who 
will  make  the  presentation,  the  name 
and  address  of  the  organization  which 
the  person  represents  (if  any)  and  a 
concise  summary  of  the  subject  matter 
of  the  presentation. 

(b)  I^epared  Statements.  Any 
participant  wishing  to  submit  a  prepared 
statement  for  the  record  must  submit  it 
to  OPIC  with  the  notice  or,  in  any  event, 
not  later  than  5  p.m.  on  November  8, 
1991.  Prepared  statements  must  be 
typewritten,  double  spaced  and  may  not 
exceed  twenty-five  (25)  pages. 

(c)  Duration  of  Presentations.  Oral 
presentations  will  in  no  event  exceed 
ten  (10)  minutes,  and  the  time  for 
individual  presentations  may  be 
reduced  proportionately,  if  necessary,  to 
afi'ord  all  prospective  participants  on  a 
particular  subject  an  opportunity  to  be 
heard  or  to  permit  all  subjects  to  be 
covered. 

(d)  Agenda.  Upon  receipt  of  the 
required  notices,  OPIC  will  draw  up  an 
agenda  for  the  hearing  setting  forth  the 
subject  or  subjects  on  which  each 
participant  will  speak  and  the  time 
allotted  for  each  presentation.  OPIC  will 
provide  each  prospective  participant 
with  a  copy  of  the  agenda. 

(e)  Publication  of  Proceedings.  A 
verbatim  transcript  of  the  hearing  will 
be  compiled  and  published.  The 
transcript  will  be  available  to  members 
of  the  public  at  the  cost  of  reproduction. 
SUmfMENTARV  INFORMATION:  OPIC  is 
a  U.S.  Govmiunent  agency  which 


provides,  on  a  commercial  basis, 
political  risk  insurance  and  financing  in 
friendly  developing  countries  and 
emerging  democracies  for  projects 
which  confer  positive  developmental 
benefits  upon  the  project  country  while 
avoiding  negative  effects  on  the  U.S. 
economy  and  the  environment  of  the 
project  country.  OPIC's  Board  of 
Directors  is  required  by  section  23lA(b) 
of  the  Foreign  Assistance  Act  of  1961,  as 
amended  (“the  Act")  to  hold  at  least  one 
public  hearing  each  year. 

Among  other  issues.  OPIC’s  annual 
public  hearing  has,  in  previous  years, 
provided  a  forum  for  testimony 
concerning  section  23lA(a)  of  the  Act. 
This  section  provides  that  OPIC  may 
operate  its  programs  only  in  those 
countries  that  are  determined  to  be 
"taking  steps  to  adopt  and  implement 
laws  that  extend  internationally 
recognized  worker  rights  to  woricers  in 
that  country  (including  any  designated 
zone  in  that  country).” 

Based  on  consultations  with  Congress. 
OPIC  complies  with  annual 
determinations  made  by  the  Executive 
Branch  with  respect  to  worker  rights  for 
countries  that  are  eligible  for  the 
Generalized  System  of  Preferences 
(GSP).  Any  country  for  which  GSP 
eligibility  is  revoked  on  account  of  its 
failure  to  take  steps  to  adopt  and 
implement  internationally  recognized 
worker  rights  is  subject  concurrently  to 
the  suspension  of  OPIC  programs  until 
such  time  as  a  favorable  worker  rights 
determination  can  be  made. 

For  non-GSP  countries  in  which  OPIC 
operates  its  programs,  OPIC  has  agreed 
to  provide  a  woricer  rights  report  to  the 
Congress  for  any  country  which  is  the 
subject  of  a  formal  challenge  at  its 
annual  public  hearing.  To  qualify  as  a 
formal  challenge,  testimony  must  pertain 
directly  to  the  worker  rights 
requirements  of  the  law  as  defined  in 
OPIC's  1985  reauthorizing  legislation 
(Pub.  L  99-204)  which  reference  to  the 
Trade  Act  of  1974,  as  amended,  and  be 
supported  by  factual  information. 

FOR  FURTHER  INFORMATION  ABOUT  THE 
PUBUC  HEAIHNQ  CONTACT:James  R. 
Offutt,  Office  of  General  Counsel, 
Overseas  Private  Investment 
Corporation,  1615  M  Street  NW., 
Washington.  DC  20527  (202)  457-7038. 

Dated:  October  11. 1991. 

Dennis  K.  Dolan, 

Corporate  Secretary. 

(FR  Doc.  91-25098  Filed  10-17-01:  8:45  am] 
BILUNO  CODE  3210-01-H 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-29804;  International  Series 
No.  327;  File  No.  SR-PHLX-91-30) 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Listing  of  Long-Term 
Foreign  Currency  Options 

Dated:  October  10, 1991. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act”), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  September  9, 1991,  the 
Philadelphia  Stock  Exchange,  Inc. 
(“PHLX"  or  "Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
("Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX,  pursuant  to  Rule  19b-4, 
has  submitted  a  proposal  to  amend 
PHLX  rule  1012(a)(ii)  to  provide  for  the 
listing  of  longer  term  foreign  currency 
options  that  expire  up  to  36  months  after 
they  are  first  listed  for  trading.  ‘ 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  PHLX,  and  the  Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  statutory  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  speciHed  in  Item  IV  below.  The 
self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 


'  On  July  25. 1991.  the  Exchange  originally  Hied 
with  the  Commission  its  proposal  to  trade  long-term 
foreign  currency  options  (SR-PHLX-91-3Q).  The 
PHLX  amended  its  Tiling  on  September  9. 1991. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Since  1982,  the  PHLX  has  been  trading 
foreign  currency  options  with 
expirations  in  the  March,  June, 
September  and  December  expiration 
cycle,  and  since  October ,  1985,  has 
been  trading  foreign  currency  options 
with  six  expirations  of  up  to  one  year  in 
length  with  two  proposes  to  amend  its 
rule  1012  (a)(ii)  to  provide  for  the  listing 
of  longer  term  foreign  currency  options 
which  would  be  listed  and  traded  on  a 
cycle  month  expiration  basis  for  up  to 
thirty-six  months  from  the  date  of 
issuance.  The  Exchange  believes  that 
this  proposal  is  responsive  to  the 
continuing  needs  of  market  participants, 
particularly  portfolio  managers  and 
other  institutional  currency  market 
participants,  by  providing  protection 
from  longer-term  market  moves  while 
offering  an  alternative  to  hedging 
currency  portfolios  with  futures 
positions,  forward  contracts  of  off- 
exchange  customized  derivative 
instruments. 

Foreign  currency  options  provide  a 
strategic  investment  tool  for 
sophisticated  retail  options  customers, 
multi-national  corporations  and 
proprietary  traders  who  manage  and 
hedge  foreign  currency  exposures. 
Specifically,  multi-national  corporations 
utilize  foreign  currency  options  to  hedge 
cash  flows  such  as  income  streams  of 
royalties  and  license  payments 
denominated  in  foreign  currencies  as 
well  as  other  cash  flows.  Additionally, 
banking  institutions  trade  longer  term 
foreign  currency  options  to  hedge  the 
risk  of  trading  in  the  foreign  currency, 
forward  and  cash  markets. 

Responding  to  the  demands  of 
sophisticated  foreign  currency  market 
participants,  the  PHLX  recognizes  that 
international  financial  markets  are  no 
longer  focusing  on  shorter  term  (up  to 
one  year)  foreign  currency  options 
products.  The  PHLX  notes  that  longer 
term  foreign  currency  options  are  not  a 
new  investment  security,  as  an  active 
over-the-counter  (“OTC”)  market  exists 
in  this  country  and  worldwide.  In  order 
to  remain  competitive,  the  PHLX  seeks 
to  extend  the  benefits  of  a  listed 
currency  market  to  longer  term  foreign 
currency  options.  These  attributes 
include,  but  are  not  limited  to,  a 
regulated  market  center,  a  liquid  auction 
market  with  posted  market  quotations 
and  transaction  reporting,  standardized 
contract  specifications,  parameters  and 
procedures  for  clearance  and  settlement, 
and  the  guarantee  of  the  Options 


Clearing  Corporation  ("OCC")  for  all 
contracts  traded  by  investors. 

The  exchange  proposes  that  the  longer 
term  foreign  currency  options  will  trade 
simultaneously  with,  not  independent  of, 
currently  listed  and  traded  foreign 
currency  options  and  the  Exchange's 
proposed  cross-rate  currency  options.* 
While  this  practice  will  differ  from  that 
adopted  in  the  trading  of  LEAPS  on 
stock  and  stock  indexes,  the  PHLX 
recognizes  that  foreign  currency  options 
are  a  substantially  different  product, 
with  a  significantly  larger  percentage  of 
market  participation  undertaken  by 
institutional  customers. 

The  proposed  longer  term  foreign 
currency  options,  with  some  exceptions, 
will  be  subject  to  the  same  rules  that 
presently  govern  the  trading  of  existing 
foreign  currency  options  contracts, 
including  sales  practice  rules,  margin 
requirements,  and  floor  trading 
procedures.  The  PHLX  notes  however 
that  the  bid/ask  differential  (quotation 
parameters)  and  price  continuity  rules 
will  not  apply  to  such  longer  term 
foreign  currency  options  series  until  the 
time  to  expiration  is  twelve  months  or 
less.  This  approach  is  being  taken 
initially  because  of  the  lack  of  historical 
pricing  data  for  listed  longer  term 
foreign  currency  options.  The  PHLX 
states  that  it  will  make  a  good  faith 
attempt  to  observe  price  continuity  and 
quotation  parameter  rules  that  presently 
govern  trading  in  existing  foreign 
currency  options  with  expirations  of  one 
year  or  less  for  the  longer  term  foreign 
currency  options.  The  PHLX  will  also 
conduct  a  special  one  year  market 
surveillance  study  of  the  markets  made 
in  listed  longer  term  foreign  currency 
options  with  expirations  of  over  twelve 
months.  This  one  year  period  will  allow 
the  gradual  introduction  of  all  of  the 
longer  term  foreign  currency  options 
cycle  month  expirations  while 
permitting  the  PHLX  to  observe  trading 
in  the  longer  term  foreign  currency 
options  and  build  a  historical  pricing 
reference  database.  The  one  year 
historical  pricing  database  should  afford 
the  PHLX  a  basis  to  analyze  whether  a 
position  of  existing  price  continuity  and 
quotation  parameter  rules  should  be 
imposed  on  longer  term  foreign  currency 
options  trading. 

With  regard  to  position  and  exercise 
limits,  the  PHLX  has  determined  that 
because  positions  in  the  existing  foreign 
currency  options  as  well  as  the 
proposed  cross-rate  currency  options 
will  be  based  upon  the  same  underlying 
foreign  currencies  as  these  proposed 


*  See  Securities  Exchange  Act  Release  r>lo.  28737 
(January  3. 1991 J,  56  FR 1042  (January  la  1991). 
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longer  term  foreign  currency  options,  it 
is  appropriate  that  these  options 
contracts  be  aggregated.  Additionally, 
the  Exchange  also  proposes  to  retain 
flexibility  in  the  listing  of  new  strike 
prices  for  each  longer  term  cycle  month 
by  slating  an  at-the-money  strike  price 
and  one  in  and  one  out-of-the-money 
strike  prices  at  double  the  intervals 
slated  for  foreign  currency  options  with 
expirations  of  twelve  months  or  less. 
The  PHLX  intends  to  list  initial  options 
series  on  the  new  longer  term  foreign 
currency  options  at  eighteen,  twenty- 
four  and  thirty-six  month  expirations. 
While  the  initial  series  listing  would 
have  less  than  all  the  cycle  months 
expirations,  new  longer  term  series 
would  be  introduced  at  each  cycle 
month  expiration  until  the  entire  set  of 
cycle  month  expiration  series  were 
available  over  the  second  and  third  year 
cycle  month  expirations. 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Exchange  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  the  Exchange  as  it  is 
designed  to  provide  investors  with 
additional  means  to  hedge  f(H«ign 
currency  portfolios  from  longer  term 
market  risk,  thereby  facilitating 
transactions  in  foreign  currency  options 
and  contributing  to  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets.  The  Exchange 
further  believes  that  the  proposed  longer 
term  foreign  currency  options  will 
provide  maricet  participants  with  an 
alternative  to  hedging  their  risks  with 
off-exchange  customized  options  or 
forward  contracts.  The  I^iLX  notes  that 
market  participants  trading  long^*  term 
foreign  currency  options  in  the  OTC 
market  have  experienced  signiHcant 
demand  for  their  product 

Specifically,  the  Exchange  believes 
that  the  proposed  rule  change  is 
consistent  with  section  6(b)(5)  of  the  Act 
in  that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
protect  the  investing  public. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Role  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 


III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunissioa  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  apimipriate  and 
publishes  its  reasons  for  so  Ending  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
w^ 

(a)  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  nie  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW^ 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  Eled 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  ^thheld  freun  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
450  Fifth  Street.  NW..  Washington,  DC. 
Copies  of  such  Eling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofEce  of  the  above- 
mentioned  self-regidatory  organization. 
All  submissions  should  refer  to  the  Ele 
number  in  the  caption  above  and  should 
be  submitted  by  November  8. 1991. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFariand, 

Deputy  Secretarj'. 

(FR  Doc.  91-25087  Filed  10-17-91;  8:45  am) 
BILUNO  CODE  MIO-ei-M 


SMALL  BUSINESS  ADMINISTRATION 
Interest  Rate 

agency:  Small  Business  Administration. 
action;  NoEce  of  interest  rate. 

summary:  Pursuant  to  13  CFR  10a503- 
8(b)(4),  the  maximum  legal  interest  rate 
for  a  commercial  loan  which  funds  any 
portion  of  the  cost  of  a  project  (see  13 


CFR  108.503-4)  shall  be  the  greater  of  6% 
over  the  New  York  prime  rate  or  the 
limitation  established  by  the 
constitution  or  laws  of  a  given  State.  For 
a  fixed  rate  loan,  the  initial  rate  shall  be 
the  legal  rate  for  the  term  of  the  loan. 
Charles  R.  Herteberg, 

Assistant  Ad.  linistratorfor  Financial 
Assistance. 

(FR  Doc.  91-25081  Filed  10-17-91;  8:45  am] 
WLLINO  CODE  MaS-OI-W 


[Declaration  of  Economic  Injury  Disaster 
Loan  Area  #74111 

New  York  (And  Contiguous  Counties  in 
New  Jersey^  Amendment  #1; 
Declaration  of  Disaster  Loan  Area 

The  above-numbered  Declaration  is 
hereby  amended  in  order  to  assign  an 
economic  injury  number  for  the  State  of 
New  Jersey  which  was  inadvertently 
omitted  Ex)m  the  original  declaraHon. 
The  number  assigned  to  this  declaration 
for  economic  injury  for  the  State  of  New 
Jersey  is  741300. 

All  other  information  remains  the 
same.  Le..  the  termination  date  for  Eling 
applications  for  economic  injury  is  July 
6. 1992. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002). 

Dated:  October  4. 1991. 

Michael  E.  Deegan, 

Acting  Assistant  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  91-25078  Filed  10-17-91;  8:45  am] 
BILUNO  CODE  MSS-SI-N 


[Declaration  of  Economic  Injury  Disaster 
Loan  Area  #7414] 

New  York;  Declaration  of  Disaster 
Loan  Area 

Suffolk  County  and  the  contiguous 
county  of  Nassau  in  the  State  of  New 
York  constitute  an  Economic  Injury 
Disaster  Loan  Area  due  to  damages 
caused  by  Hurricane  Bob  which 
occurred  on  August  19, 1991.  Eligible 
businesses  without  credit  available 
elsewhere  and  small  agricultural 
cooperatives  without  credit  available 
elsew'here  may  Ele  applications  for 
economic  injury  assistance  until  the 
close  of  business  on  July  7, 1992  at  the 
address  listed  below:  U.S.  Small 
Business  Administration.  Disaster  Area 
1  OfEce,  360  Rainbow  Blvd.,  South,  3rd 
Fl.,  Occidental  Chemical  Center, 
Niagara  Falls.  NY  14302,  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  small  businesses  and  small 
agricultural  cooperatives  is  4  percent. 
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llte  number  assi^ed  to  tills 
dedaration  for  economic  in|ury  is 
74140a 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  SS00Z4 
Dated:  October  7. 1991. 

Patricia  Saiki, 

Administrator. 

(FR  Ooc.  91-25077  Filed  10-17-81: 6:45  am] 
wtuNO  cooE  aaisoi-w 


(Declaration  of  Economic  ln|ury  Disaster 
Loan  Ares  #7411] 

New  York  (And  Contiguous  Counties  in 
Mew  Jersey);  Declaration  of  Disaster 
Loan  Area 

Bronx  County  and  the  contiguous 
counties  of  New  York.  Que^is,  and 
Westchester  in  the  State  of  New  York 
and  Bergen  County  in  the  State  of  New 
Jersey  constitute  an  Economic  Injury 
Disaster  Loan  Area  due  to  damages 
caused  by  a  fire  which  occurred  on  May 
20, 1991  near  the  intersection  of 
Bruckner  Boulei'ard  and  East  Tremmit 
Avenue  in  The  Bronx.  EligiUe  small 
businesses  without  credit  available 
else«vhere  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  miury  assistance  until  the 
close  of  business  on  July  6, 1992  at  the 
address  listed  below:  U.S.  &nall 
Business  Administration,  Disaster  Area 
1  Office.  360  Rainbow  Blvd.,  South,  3rd 
FL.  Occidental  Chemical  Center, 

Niagara  Falls,  NY  14302,  or  other  locally 
announced  locations.  The  interest  rate 
for  eligible  smaD  businesses  and  small 
agricultural  cooperatives  is  4  percent. 

The  number  assigned  to  this 
declaration  for  economic  injury  is 
741100. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  October  3, 1991. 

Patricia  Saiki, 

Administrator. 

[FR  Doa  91-25079  Filed  10-17-91: 8:45  am] 
WLLMiO  CODE  a02S-01-« 


(Declaration  of  Disaster  Loan  Areas  #2528] 

Utah;  Declaration  of  Disaster  Loan 
Area 

Weber  County  and  tiie  contiguous 
counties  of  Box  Elder,  Cache,  Davis, 
Morgan,  and  Rich  in  the  State  of  Utah 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  heavy  rain,  hi^ 
winds,  flooding  and  mudslides  which 
occurred  September  7-6. 1991. 
Applications  for  loans  for  physical 
damages  as  a  result  of  this  disaster  may 


be  tiled  until  the  close  of  business  mi 
December  2. 1991  and  for  ecmiomic 
injury  until  the  dose  of  business  on  July 
2. 1992  at  the  address  listed  below: 
Disaster  Area  4  Qftice,  SmaU  Business 
Administration.  P.O.  Box  13795. 
Saoramento,  CA  95853-4795,  or  other 
locally  announced  locations. 

The  interest  rates  are: 

fiarcent 


For  Physical  Damage: 

Homeowners  wi^  Credit  Avail¬ 
able  Elsewhere _ _ _ ........  8.000 

Homeowners  without  Credit 

Avadabie  Elsewhere  — ..... -  4600 

Businesses  with  Credit  Avail¬ 
able  Elsewhere 8.000 
Businesses  and  Non-Profit  Or¬ 
ganizations  without  Credit 

Available  Elsewhere _ _ 4.000 

Others  (Including  Non-Profit  Or¬ 
ganizations)  with  Credit 
Available  ^eivhere  0.125 

For  Economic  Injury: 

Businesses  and  Small  Agricul¬ 
tural  Cooperatives  without 
Credit  Available  Elsewhere .  4.000 


The  number  assigned  to  tins  disaster 
for  physical  damage  is  252806.  For 
economic  mjuiy  ti^  number  is  741200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  October  2, 1991. 

Patricia  SaikL 
Administrator. 

[FR  Doc.  91-25060  Filed  16-47-61: 8:45  am] 
BIUINO  CO0E  WZS-ai-M 


Region  IX  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  IX  Advisory 
Council  located  in  the  geographical  area 
of  I%oenix,  will  hold  a  public  meeting  at 
8:30  a.m.  on  Friday,  November  15, 1991, 
at  Scottsdale  Plaza  Resort  7200  N. 
Scottsdale  Road,  Scottsdale,  AZ,  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Small  Business  Administration,  or 
others  present. 

For  further  information,  write  or  call 
Mr.  James  P.  Guyer.  District  Director, 

U.S.  Small  Business  Administration, 

2005  N.  Central  Ave.,  Fifth  Floor, 
Wioenix,  Arizona  85004.  After  November 
1,  Mr.  Guyer  can  be  reached  at  U.S. 

Small  Business  Administration,  Central 
and  One  Thomas,  suite  800,  282  N. 
Central  Avenue,  I%oenix,  AZ  85004- 
1025,  (602)  379-3737. 

Dr.  Caroline  J.  Beeson. 

Assistant  Administrator  for  Advisory 
Councils. 

[FR  Doc.  91-25062  Filed  16-17-91: 8:45  am] 
BILtNM  CODE  S02S-01-M 


Region  I  Advisory  CouncU;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  I  Advisory 
Council  located  in  the  geographical  area 
of  Hartford  will  hold  a  public  meeting  at 
8:30  a.m.  on  Monday,  November  18, 

1991,  at  the  Days  Inn  900  E.  Main  Street, 
Meriden,  Connecticut,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  irdorraation.  write  or  call 
Carol  White,  District  Director,  U.S. 

Small  Business  Administration.  330 
Main  Street  Hartford,  Connecticut 
06106,  (203)  240-467a 
Dr.  CatoiiiM  J.  Beeson, 

Assistant  Administrator  for  Advisory 
Councils. 

[FR  Doc.  91-25683  Ffled  10-17.91: 8:45  am] 
BHXINO  CODE  MSS9Mi 


Region  IV  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  IV  Advisory 
Council  located  in  the  geographical  area 
of  Oiariotte,  wifl  hold  a  public  meeting 
ti-om  10  ajn.  to  3  p.m.  on  Wednesday. 
October  30. 1991,  at  the  Charlotte 
Athletic  Club,  in  Charlotte,  North 
Carolina,  to  discuss  such  matters  as  may 
be  presented  by  members,  staff  of  the 
U.S.  Small  Business  Administration,  or 
others  present 

For  further  information,  write  or  call 
Gary  A.  Ke^  District  Director,  U.S. 
Small  Busmess  Administration.  222 
South  Church  Street  suite  300, 

Charlotte,  North  Carolina  28202,  (704) 
271-6561. 

Dr.  Caroline  J.  Beeson, 

Assistant  Administrator  for  Advisory 
Councils. 

(FR  Doa  91-25684  Filed  16-17-91: 8:45  am] 
BILUNQ  CODE 


Region  IV  Advisory  Councii;  PubNc 
Meeting 

The  U,S.  Small  Business 
Administration  Region  IV  Advisory 
Council  located  in  the  geographical  area 
of  Nashville,  will  h^d  a  public  meeting 
at  8  ajn.  cm  Wednesday.  November  6, 
1991,  at  the  Radisson  Read  Hotel, 
Chattanooga.  Tennessee  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  t^  U3.  Small 
Business  Administration,  or  others 
present 

For  further  information,  write  or  call 
Robert  M.  Hartman,  District  Director. 
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U.S.  Small  Business  Administration,  50 
V'antage  Way,  suite  201,  Nashville, 
Tennessee  37228-1500,  (615)  736-5850. 
Caroline ).  Beeson, 

A  ssistant  Administrator  for  Advisory 
Councils. 

[FR  Doc.  91-25085  Filed  10-17-91;  8:45  am) 
BILUNQ  CODE  MZS-ei-M 


Region  VI  Advisory  Council;  Public 
Meeting 

The  U.S.  Small  Business 
Administration  Region  VI  Advisory 
Council,  located  in  the  geographical  area 
of  Houston,  will  hold  a  public  meeting  at 
8:30  a.m.  on  Thursday,  October  31, 1991, 
at  University  of  Houston  Small  Business 
Development  Center,  601  Jefferson,  suite 
2330,  Houston,  Texas,  to  discuss  such 
matters  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present. 

For  further  information,  write  or  call 
Milton  Wilson,  Jr.,  District  Director,  U.S. 
Small  Business  Administration,  2525 
Murworth,  suite  112,  Houston,  Texas 
77054,  (713)  660-4409. 

Caroline  J.  Beeson, 

Assistant  Administrator  Advisory  Councils. 
[FR  Doc.  91  25086  Filed  10-17-91;  8:45  am] 
BtLUNG  CODE  MOS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Research,  Engineering,  and 
Development  (R,  E&D)  Advisory 
Committee 

Pursuant  to  section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-362;  5  U.S.C.  app.  I),  notice  is 
hereby  given  of  a  meeting  of  the  Federal 
Aviation  Administration  (FAA) 
Research,  Engineering,  and 
Development  Advisory  Committee  to  be 
held  Monday,  November  4,  at  10  a.m. 
The  meeting  will  take  place  at  the 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC,  in  the  MacCracken 
Room  on  the  tenth  floor. 

The  agenda  for  this  meeting  will 
include  a  report  on  the  Hndings  of  the 
R&D  Technical  Subcommittee’s  Panel 
review  of  the  FAA’s  R.  E&D  Plan.  In 
addition,  the  committee  will  receive  a 
report  of  the  Noise  Abatement 
Technology  Subcommittee  on  the 
conclusions  of  its  Working  Group  effort, 
and  an  update  by  the  Security  R&D 
Subcommittee  on  activities  of  its 
Scientiffc  Advisory  Panel. 


Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  oral  statements, 
obtain  information,  or  plan  to  access  the 
building  to  attend  the  meeting  should 
contact  Ms.  Jan  Peters,  Special  Assistant 
to  the  Executive  Director  of  the  R,  E&D 
Advisory  Committee,  ASD-6,  800 
Independence  Avenue,  SW., 

Washington,  DC  20591,  telephone  (202) 
267-3096, 

Any  member  of  the  public  may 
present  a  written  statement  to  the 
Committee  at  any  time. 

Issued  in  Washington,  DC,  on  October  10, 
1991. 

Martin  T.  Pozesky, 

Executive  Director,  Research,  Engineering, 
and  Development  Advisory  Committee. 

[FR  Doc.  91-25112  Filed  10-17-91;  8:45  am) 
BIUINO  CODE  4910-IS-M 


Federal  Highway  Administration 

Environmental  Impact  Statement 
Montmorency  and  Otsego  Counties, 
Michigan 

agency:  Federal  Highway 
Administration  (FHWA)  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  the  proposed  improvement 
of  M-32,  from  Turtle  Lake  Road  to 
Atlanta,  in  Montmorency  and  Otsego 
Counties.  The  proposed  improvements 
range  from  21  to  26  miles  in  length. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Norman  R.  Stoner,  District  Engineer, 
Federal  Highway  Administration,  315 
West  Allegan  St.,  room  211,  Lansing, 
Michigan  48933,  'Telephone  (FTS)  374- 
1838  or  (Commercial)  (517)  377-1838  or 
Mr.  Jan  Raad,  Manager,  Environmental 
Section,  Michigan  Department  of 
Transportation,  P.O.  Box  30050,  Lansing, 
Michigan  48909,  (517)  373-0146. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Highway  Administration,  in 
cooperation  with  the  Michigan 
Department  of  Transportation  (MDOT), 
is  preparing  an  Environmental  Impact 
Statement  (EIS)  for  the  proposed 
improvement  of  M-32,  from  Turtle  Lake 
Road  easterly  to  Atlanta,  in 
Montmorency  and  Otsego  Counties. 

This  project  is  proposed  to  make  M-32 
an  all  season  truck  route.  The  existing 
base  between  Turtle  Lake  Road  and 
Atlanta  is  in  poor  condition.  Seasonal 
load  restrictions  are  required  over  55% 
of  the  existing  road  within  the  project 


limits.  Sight  distances  are  also  limited 
over  44%  of  the  existing  roadway.  The 
proposed  project  will  correct  these 
deHciencies. 

There  are  three  improvement 
alternatives  under  consideration.  Their 
locations  are  generally  in  the  north, 
central,  and  south  portions  of  the  study 
area.  They  all  propose  to  construct  a 
new  two  lane  roadway  from  Turtle  Lake 
Road  to  Atlanta.  The  north  alternative  is 
on  a  new  alignment  for  15.6  miles  and 
on  the  existing  M-32  alignment  for  5.4 
miles  for  a  total  length  of  21  miles.  The 
central  alternative  is  on  a  new 
alignment  for  11.3  miles  and  on  existing 
M-32  for  11.9  miles  for  a  total  length  of 
23.2  miles.  The  south  alternative  is  near 
or  on  the  existing  M-32  alignment  for  its 
entire  26  mile  length. 

Early  coordination  with  Federal, 

State,  and  local  agencies,  and  Held 
reviews  conducted  in  1980  has  identified 
the  more  signiHcant  social,  economic, 
and  environmental  issues  associated 
with  the  proposed  action.  In  addition,  a 
pre-study  meeting  was  held  on  July  17, 
1986,  to  obtain  input  on  the  proposed 
project  from  the  public  and  interested 
agencies. 

The  major  issues  associated  with  the 
construction  alternates  being  evaluated 
for  the  project  include  potential  state- 
threatened  species  impacts,  residential 
and  business  relocation,  filling  of 
wetlands,  possible  changes  in  land  use 
and  community  development  patterns, 
maintaining  traffic,  impacts  to  cultural 
resources,  and  impacts  to  wildlife. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties.  A 
scoping  document  identifying  the 
proposed  action,  alternatives,  and  issues 
involved  has  been  prepared  and  is 
available  to  all  interested  agencies, 
organizations,  and  individuals. 
Comments  or  questions  concerning  this 
proposed  action  and  the  scoping 
document  should  be  addressed  to  the 
above  contact  persons. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20205,  Highway  Research 
Planning  and  Construction.  The  provisions  of 
OMB  Circular  No.  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program.) 

A.  George  Ostensen, 

Division  Administrator,  Lansing,  Michigan. 
(FR  Doc.  91-25139  Filed  10-17-91;  8:45  am] 
BILUNG  CODE  4910-22-M 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

October  11. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperworic  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  C^cer,  Department  of  the 
Treasury,  room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number  1512-003a 

Form  Number  ATF  F  4483-A  (5300.1). 

Type  of  Review:  Extension. 

Title:  Annual  Firearms  Manufacturing 
and  Exportation  Report. 

Description:  ATF  collects  this  data  for 
the  purposes  of  law  enforcement, 
witness  qualifications,  congressional 
investigations  in  aid  of  legislation, 
disclosure  to  the  public  in  accordance 
with  a  court  order,  furnishing 
information  to  other  Federal  agencies, 
compliance  inspections  of 
manufachners,  and  insuring  that  the 
requirements  of  the  National  Firearms 
Act  (26  U.S.C.  5801-5872)  are  met. 
Respondents:  Business  or  odier  for- 
profit. 

Estimated  Number  of  Responses:  1,016. 
Estimated  Burden  Hours  Per 
Respondent  45  minutes. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting  Burden:  762 
hours. 

OAfB  Number  1512-0079. 

Form  Number  ATF  F 1534  (5000.8). 

Type  of  Review:  Extension. 

Title:  Power  of  Attorney. 

Description:  ATF  F 1534  (5000.8) 
delegates  the  authority  to  a  specific 
individual  to  sign  documents  on 
behalf  of  an  apj^cant  or  principal.  26 
U.S.C.  6061  authorizes  that  individuals 
signing  returns,  statements  or  other 
documents  required  to  be  Bled  by 
industry  members,  under  the 
provisions  of  the  Internal  Revenue 
Code  or  the  Federal  Alcohol 
Administration  Act  are  to  have  that 
authority  on  file  with  ATF. 
Respondents:  Individuals  or  households, 
businesses  or  other  for-profit,  small 
businesses  or  organizations. 


Estimated  Number  of  Responses:  5,000. 

Estimated  Burden  Hours  Per 
Respondent  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  2.500 
hours. 

OMB  Number  1512-0116. 

Form  Number  ATF  F  2145  (5200.11). 

Type  of  Review:  Extension. 

Title:  Notice  of  Release/Retum  of 
Tobacco  Products,  Cigarette  Papers 
and  Tubes. 

Description:  ATF  F  2145  (5200.11) 
documents  the  removal  of  tax  from 
U.S.  Customs  custody  or  return  by  a 
U.S.  Government  agency  to  bonded 
tobacco  products  factories  and 
manufacturers  of  cigarette  papers  and 
tubes.  The  products  releas^  from 
Customs  custody,  products  returned 
and  the  authorizing  Government 
official. 

Respondents:  Business  or  other  for- 
profit,  Federal  agencies  or  employees, 
smaH  businesses  or  organizations. 

Estimated  Number  of  Responses:  153. 

Estimated  Burden  Hours  Per 
Respondent  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  306 
hours. 

OMB  Number  1512-Olia 

Form  Number  ATF  F  2148  (5200.17). 

Type  of  Review:  Extension. 

Title:  Brad-Drawback  of  Tax  on 
Tobacco  Products,  Cigarette  Papers  or 
Tubes. 

Description:  The  bond  is  necessary  to 
secure  pa3rment  for  tobacco  articles 
on  whidi  a  drawback  (refund  or  tariff 
or  other  tax)  has  been  claimed  and 
paid.  The  bond  will  secure  payment  in 
the  event  that  a  claim  was  not 
lawfully  refunded.  The  bond  describes 
the  i>articular  conditions  under  which 
the  surety  company  and  drawback 
claimant  adhere  to  a  description  of 
what  the  bond  covers. 

Respondents:  Businesses  or  other  for- 
profit,  small  businesses  or 
organizations. 

Estimated  Number  of  Responses:  50. 

Estimated  Burden  Hours  Per 
Respondent  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  1 
hour. 

OMB  Number  1512-0333. 

Form  Number  ATF  REC  5130/1. 

Type  of  Review:  Extension. 

Title:  Usual  and  Customary  Business 
Records  Maintained  by  Brewers. 

Description:  ATF  audits  brewers’ 
records  to  verify  production  of  beer 
and  cereal  beverage  and  to  verify  the 
quantity  of  beer  removed  subject  to 
tax  and  removed  without  payment  of 
tax. 


Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
250. 

Estimated  Burden  Hours  Per 
Recordkeeper  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Recordkeeping  Burden: 
1  hour. 

OMB  Number  1512-0492. 

Form  Number  ATF  F  5000.24  and  ATF 
REC  5000/24. 

Type  of  Review:  Extension. 

Title:  Alcohol  Tobacco  and  Firearms 
Tax  Returns,  Claims  and  Related 
Documents. 

Description:  ATF  F  5000.24  is  completed 
by  persons  who  owe  tax  on  distilled 
spirits,  wine,  cigars,  cigarettes, 
cigarette  papers  and  tubes,  snuff  and 
smoking  tobacco  (inpe).  The  return  is 
prescribed  by  Law  for  die  collection  of 
these  taxes.  ATF  uses  the  form  to 
identify  the  taxpayer,  the  premises 
and  period  covered  by  the  tax  return, 
taxpayer’s  liability,  and  adjustments 
affecting  amoimt  paid. 

Respondents:  Individuals  or  households. 
State  or  local  governments, 
businesses  or  other  for-profit,  small 
businesses  or  organizations. 

Estimated  Number  of  Recordkeepers: 
506,169. 

Estimated  Burden  Hours  Per 
Respondent  1  hour. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden:  1 
hour. 

Clearance  Officer  Robert  N.  Hogarth 
(202)  927-8930,  Bureau  of  Alcohol 
Tobacco  and  Firearms,  room  3200, 650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20228. 

OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  91-2S143  Filed  10-17-91;  8:45  am] 

BILUNO  COOE  4S10-31-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

October  11. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-611.  Copies  of  the 
submissionfs)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
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Officer  fisted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20220. 

Bureau  of  the  Public  Debt 

OMB  Number:  1535-0087 
Form  Number:  None 
Type  of  Review:  Extension 
Title:  Payments  by  Banks  and  Other 
Financial  Institutions  of  United  States 
Savings  Bonds  and  Notes  (Freedom 
Shares) 

Description:  Qualified  banks  and 
financial  institutions  can  redeem 
eligible  savings  bonds  and  savings 
notes,  and  transmit  and  receive 
settlement  for  redeemed  securities 
through  EZ  CLEAR,  under  which  paid 
securities  will  be  processed  through 
the  Federal  Reserve  check  collection 
system,  or  through  the  Fiscal  Agency 
Department  of  a  Federal  Reserve 
Bank. 

Respondents:  Businesses  or  other  for- 
profit,  Non-profit  institutions 
Estimated  Number  of  Respondents/ 
Recordkeeping:  48,430 
Estimated  Burden  Hours  Per  Response/ 
Recordkeeper  7  minutes 
Frequency  of  Response:  On  occasion 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  80,883  hours 
Clearance  Officer  Rita  DeNagy  (202) 
447-1315,  Bureau  of  the  Public  Debt, 
Room  137,  BEP  Annex,  300  13th  Street, 
SW.,  Washington,  DC  20239-0001. 
OMB  Reviewer  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  91-25144  Filed  10-17-91;  8:45  am] 
MLUNa  cooc  ai0-40-M 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

October  10. 1991. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 


Clearance  Officer,  Department  of  the 

Treasury,  room  3171  Treasury  Annex, 

1500  Pennsylvania  Avenue.  NW., 

Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number  New. 

Form  Number  IRS  Form  8830. 

Type  of  Review:  New  collection. 

Title:  Enhanced  Oil  Recovery  Credit. 

Description:  The  enhanced  oil  recovery 
(EOR)  credit  is  15  percent  of  qualified 
costs  paid  or  incurred  during  the  year. 
The  purpose  is  to  get  more  oil  from  the 
wells.  The  IRS  uses  the  information  on 
the  form  to  ensure  that  the  credit  is 
correctly  computed. 

Respondents:  Individuals  or  households, 
businesses  or  other  for  profit,  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 5  hours,  1  minute. 
Learning  about  the  form  or  the  law — 
47  minutes. 

Preparing  and  sending  the  form  to 
IRS — 55  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  67,300  hours. 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  IRS  Customer  Satisfaction 
Survey — Phase  I:  Questionnaire 
Testing. 

Description:  To  survey  adult  U.S. 
residents  about  their  expectations  and 
perceptions  regarding  the  services  and 
products  provided  by  the  IRS.  This 
survey  will  test  several  (4)  versions  of 
the  questionnaire  to  be  used  in  the 
semi-annual  survey.  All  adult  U.S. 
residents  will  be  subject  to  selection 
for  the  survey. 

Respondents:  Individuals  or  households. 

Estimated  Number  of  Respondents:  720. 

Estimated  Burden  Hours  Per 
Respondent-  20  minutes. 

Frequency  of  Response:  Other  (one-time 
only  (test)]. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  240  hours. 

OMB  Number:  New. 

Form  Number  IRS  Form  9325. 

Type  of  Review:  New  collection. 

Title:  Small  Business  Tax  Education 
Program  (STEP)  Information  Form. 

Description:  The  data  collected  will  be 
used  to  evaluate  the  Small  Business 
Tax  Education  Program  (STEP),  to 
identify  possible  areas  of  program 
improvement,  and  thereby  improve 
the  effectiveness  of  the  program. 

Respondents:  Small  businesses  or 
organizations. 


Estimated  Number  of  Respondents: 
1,800. 

Estimated  Burden  Hours  Per 
Respondent  15  minutes. 

Frequency  of  Response:  Semi-annually. 

Estimated  Total  Reporting  Burden:  900 
hours. 

OMB  Number:  1545-0233. 

Form  Number:  IRS  Form  7004. 

Type  of  Review:  Revision. 

Title:  Application  for  Automatic 
Extension  of  Time  to  File  Corporation 
Income  Tax  Return. 

Description:  Form  7004  is  used  by 
corporations  and  certain  non-profit 
institutions  to  request  an  automatic  6- 
month  extension  of  time  to  file  their 
income  tax  returns.  The  information  is 
needed  by  IRS  to  determine  whether 
Form  7004  was  timely  filed  so  as  not 
to  impose  a  late  filing  penalty  in  error 
and  also  to  insure  that  the  proper 
amount  of  tax  was  computed  and 
deposited. 

Respondents:  Farms,  businesses  or  other 
for-profit,  non-profit  institutions,  small 
businesses  or  organizations. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,097,748. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper 
Recordkeeping — 5  hours,  30  minutes. 
Learning  about  the  law  or  the  form — 
46  minutes. 

Preparing  the  form — 1  hour,  49 
minutes. 

Copying,  assembling  and  sending  the 
form  to  IRS — 16  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,177,173 
hours. 

OMB  Number  1545-1098. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 

Description:  This  regulation  requires 
State  and  local  governmental  issuers 
of  tax-exempt  bonds  to  rebate 
arbitrage  profits  earned  on 
nonpurpose  investments  acquired 
with  the  bond  proceeds.  Such  issuers 
are  required  to  file  a  form  and  remit 
the  rebate.  The  regulation  provides 
several  elections  which  involve 
recordkeeping. 

Respondents:  State  and  local 
governments. 

Estimated  Number  of  Respondents:  100. 

Recordkeepers:  2,000. 

Estimated  Burden  Hours  Per 
Respondent  1  hour,  30  minutes. 

Recordkeeper  50  minutes. 

Frequency  of  Response:  Other  (At  most 
every  5  years). 
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Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,800  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
535-4297,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf  (202) 
395-6880,  Office  of  Management  and 
Budget,  Room  3001,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 

[FR  Doc.  91-25145  Filed  10-17-91;  8:45  am] 

BILUNQ  CODE  SSSO-OI-M 

Office  of  the  Secretary 

[Supplement  to  Department  Circular- 

Public  Debt  Series— No.  31-91  ] 

Treasury  Notes,  Series  H-1998 

Washington,  October  10, 1991. 

The  Secretary  announced  on  October 

9, 1991,  that  the  interest  rate  on  the 


notes  designated  Series  H-1998, 
described  in  Department  Circular — 
Public  Debt  Series — No.  31-91  dated 
October  3, 1991,  will  be  7Vh  percent. 
Interest  on  the  notes  will  be  payable  at 
the  rate  of  7  Vs  percent  per  annum. 
Gerald  Murphy, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  91-25103  Filed  10-17-91;  8:45  am] 
BILUNQ  CODE  4S1(MO-M 


Fiscal  Service 

Surety  Companies  Acceptabie  on 
Federal  Bonds  Universal  Underwriters 
Insurance  Co.;  Fraudulent  Bonding 

Federal  bond-approving  officers  are 
advised  that  Universal  Underwriters 
Insurance  Company,  Overland  Park, 
Kansas,  has  informed  the  Treasury 
Department  that  fraudulent  bonds  have 
been  issued  under  their  name  by  the 
following  parties: 

Robert  Rankin — ^Richardson,  TX 


Dennis  Wamock — San  Antonio,  TX 

At  no  time  did  these  individuals  have 
the  authority  to  represent  Universal 
Underwriters  Insurance  Company. 
Questions  related  to  the  authenticity  of 
bonds  should  be  directed  to  Mr.  Melvin 
).  Thiun  of  Universal  Underwriters 
Insurance  Company  at  (913)  339-1000. 
The  authenticity  on  bonds  currently  in 
force,  that  were  written  during  the  past 
six  months,  should  also  be  veriHed. 

Dated:  October  10, 1991. 

Charles  F.  Schwan  ni. 

Director,  Funds  Management  Division, 
Financial  Management  Service. 

[FR  Doc.  91-25061  Filed  10-17-91;  8:45  am] 
BILUNQ  CODE  4t1»-3S-M 


Ttus  aectioo  of  ttw  FEDERAL  REGISTER 
contains  notices  of  meetings  pubttshed 
under  the  ‘'Goverrwnent  In  the  Sunshine 
Act  (Pub.  L  94-40^  5  U.S.C.  5S2b(e)(3). 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“Govemment  in  the  Sunshine  Act"  (5 
U.S.C.  5S2b),  notice  is  hereby  given  that 
at  9:05  a.m.  on  Thursday,  October  10, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  (Corporation 
met  in  closed  session  jointly  with  the 
Board  of  Directors  of  the  Resolution 
Trust  (Corporation  to  consider  matters 
relating  to  certain  financial  institutions. 

In  catling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  ]r.  (Appointive),  seconded  by 
Director  Robert  L  Clarke  ((Comptroller 
of  the  Currency),  concurred  in  by  Vice 
Chairman  Anchisw  C  Hove,  )r..  Director 

T.  Timothy  Ryan,  )r.  (Office  of  Thrift 
Supervision),  and  Chairman  L  William 
Seidman,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"(^vemment  in  the  Sunshine  Act"  (5 

U. S.C.  552b(c)(4),  (c)(8).  (c)(9)(A)(ii),  and 
(c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550  17th  Street  N.W,  Washington,  DC. 

Dated;  October  10, 1991. 

Federal  Deposit  Insurance  (k>rporation. 

Hoyle  L  Robinson, 

Executive  Secretary. 

|FR  Doc.  91-25267  Filed  10-16-91;  8:45  am] 
BIUJN6  CODE  Cru-Ot-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
“(Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  2:07  p.m.  on  Tuesday.  October  15, 
1991,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  (Corporation 


met  in  closed  session  to  consider  the 
following: 

Matters  relating  to  the  probable  failure  of 
certain  insured  banks. 

Bpmmmpndfltinns  rmu^rning 
administrative  enforcement  proceedings. 

Matters  relating  to  the  Corporation's 
corporate  activities. 

Matters  relating  to  a  certain  financial 
institution. 

Matters  relating  to  an  assistance  agreement 
with  an  insured  institution. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  C.C. 
Hope,  Jr.  (Appointive),  seconded  by 
Directos  Robert  L  (Clarke  ((Comptroller 
of  the  Currency),  concurred  in  by  Vice 
Chairman  Andrew  C  Hove,  Jr.,  Director 
T.  Timothy  Ryan,  )r.  (Office  of  Thrift 
Supervision),  and  (Chairman  L.  William 
Seidman,  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days*  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2),  (c)(4), 
(c)(6).  (c)(8).  (c){9)(A)(ii).  and  (c)(9)(B)  of 
the  “(Government  in  the  Sunshine  Act” 

(5  U.S.C.  552b(cK2).  {c)(4),  (c)(6).  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9MB)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Buildiirg  located  at 
550-17th  Street.  N.W.,  Washington,  DC. 

Dated:  October  16, 1991. 

Federal  Deposit  Insurance  Coiporation. 

Robert  E.  Feldman, 

Deputy  Executi  ve  Secretary. 

[FR  Doc.  91-25268  Filed  10-16-91;  12:29  pm] 
MLUNQ  CODE  e714-0t-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
October  23. 1991. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  DXG.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  interpretation  of  Regulation  H 
(Membership  of  State  Banking  Institutions  in 
the  Federal  Reserve  System)  to  require  Board 
approval  for  state  member  banks  to  engage  in 
commodity  swaps  and  other  commodity- 
linked  transactions. 


2.  Any  items  carried  forward  firom  a 
previously  announced  meeting. 

Note:  This  meeting  wiD  be  recorded  for  the 
benefit  of  those  unable  to  attend.  (Gassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  OfRce.  and  copies 
may  be  ordered  for  $5  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 

Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington,  D.C.  20551 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452r-3204. 
Dated:  October  16, 1991. 

Jennifer  ).  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doa  91-25282  Filed  10-16-91;  12:31  am] 
BILUNO  CODE  SSIO-OI-M 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10.30  a.m.,  Wednesday, 
October  23, 1991,  following  a  recess  at 
the  conclusion  of  the  open  meeting. 

place:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  DC  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  purchase  of  computer 
equipment  within  the  Federal  Reserve 
System. 

2.  Proposed  purchase  of  check  equipment 
within  the  Federal  Reserve  System. 

3.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

4.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  October  16, 1991. 

Jennifer  J.  Johnson, 

Associate  Secretary  of  the  Board. 

[FR  Doc.  91-25283  Filed  10-18-91;  12:31  pm] 
NLUNQ  CODE  S210-01-M 
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INTER-AMERICAN  FOUNDATION  BOARD 
MEETING 

TIME  AND  date:  October  28, 1991, 6:00- 
9:30  p.m. 

PLACE:  1515  Wilson  Boulevard,  Fifth 
Floor,  Rosslyn,  Virginia  22209. 
status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  Minutes  of  the  January  7, 
1991.  ^ard  Meeting. 

2.  The  Chairman^s  Report. 

3.  The  President's  Report. 

4.  Discussion  of  Proposal  to  Identify 
Permanent,  Successful  Development 
Institutions  and  Latin  American  and 
Caribbean  Leaders  Who  Have  Benefitted 
from  lAF  Support. 

I  CONTACT  PERSON  FOR  MORE 

I  information:  Charles  M.  Berk. 

I 


i 


I 


I 


Secretary  to  the  Board  of  Directors,  (703) 
841-3812. 

Dated:  October  16, 1991. 

Charies  M.  Berk, 

Sunshine  Act  Officer, 

nH  Doc.  91-25231  Filed  10-16-01:  8:48  am] 

BILUNQ  CODE  702S-01-H 


RESOLUTION  TRUST  CORPORATION 

Notice  of  Agency  Meeting 
Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
the  Board  of  Directors  of  the  Resolution 
Trust  Corporation  and  the  Federal 
Deposit  Insurance  Corporation  will  meet 
jointly  in  open  session  at  9:00  a.m.  on 
Thursday.  October  17, 1991,  to  consider 
the  following  matter 


Memorandum  re:  Proposed  Amendments  to 
the  Bylaws  of  the  Resolution  Trust 
Corporation  and  appointment  of  a 
President  and  Chief  Executive  OfTicer. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — ^17th  Street, 
N.W.,  Washington,  D.C. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Mr.  John  M.  Buckley,  Jr.,  Executive 
Secretary  of  the  Resolution  Trust 
Corporation,  at  (202)  416-7282. 

Dated:  October  16. 1991. 

Resolution  Trust  Corporation. 

John  M.  Buckley,  Jr^ 

Executive  Secretary. 

[FR  Doc.  91-25275  Filed  10-16-91: 12:30  pm] 
BIUINQ  CODE  6714-01-N 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[FRL-3993-8] 

Volatility  Regulations  for  Gasoiine  and 
Alcohol  Blends 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes 
revisions  to  the  gasoline  and  alcohol 
blend  volatility  regulations  promulgated 
on  March  22, 1989  (54  FR 11868)  and 
June  11, 1990  (55  FR  23658).  The 
proposed  revisions  are  based  on  the 
experience  the  Agency  has  gained 
enforcing  these  volatility  regulations 
and  from  suggestions  from  the  regulated 
industry  and  other  interested  parties. 
The  proposed  revisions  include  some 
changes  to  the  liability  provisions, 
including  amendments  to  the  defenses  to 
liability,  the  addition  of  a  test  exemption 
section  to  allow  the  use  of  high  volatility 
gasoline  during  the  control  period  for 
qualifying  parties,  and  changes  to  the 
appendix  D  sampling  procedures  and 
the  appendix  E  tests  for  determining 
Reid  Vapor  Pressure.  Changes  to  EPA’s 
volatility  regulations  due  to  the  Clean 
Air  Act  Amendments  of  1990  (Pub.  L. 

No.  101-549)  are  not  addressed  in  this 
rulemaking,  but  will  be  addressed  in  a 
separate  rulemaking. 

DATES:  Comments  on  this  proposal  must 
be  received  no  later  than  November  18, 
1991. 

The  Agency  will  hold  a  public  hearing 
on  these  proposed  amendments  if  one  is 
requested  on  or  before  November  1, 

1991. 

If  a  public  hearing  is  held,  comments 
must  be  received  30  days  after  the 
hearing. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate  if 
possible)  to  Public  Docket  No.  A-85-21. 

It  is  requested  that  a  duplicate  copy  be 
submitted  to  James  W.  Caldwell  at  the 
address  in  the  “FOR  further 
INFORMATION  CONTACT"  section  below. 
The  docket  is  located  at  the  Air  Docket, 
room  M-1500,  Waterside  Mall,  401  M 
Street,  SW.,  Washington,  DC  20460.  The 
docket  may  be  inspected  between  8:30 
a.m.  and  12  noon  and  between  1:30  pm 
and  3:30  pm  on  weekdays.  As  provided 
by  40  CFR  part  2,  a  reasonable  fee  may 
be  charged  for  photocopying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  R.  Sopata,  Chemist,  Fuels 
Section,  Field  Operations  and  Support 
Division  (EN-397F),  EPA,  401  M  Street 


SW„  Washington,  DC  20460.  Telephone: 
(202)  260-2635. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

This  notice  proposes  revisions  to  the 
volatility  regulations  for  gasoline  and 
alcohol  blends  found  at  40  CFR  80.27 
and  80.28.  The  volatility  regulations  set 
forth  maximum  summertime  commercial 
gasoline  volatility  levels  which  provide 
that  gasoline  Reid  Vapor  Pressure  (RVP) 
starting  in  1989,*  may  not  exceed  10.5 
pounds  per  square  inch  (psi),  9.5  psi,  or 
9.0  psi  and  beginning  in  1992  *  RW  may 
not  exceed  9.0  psi  or  7.8  psi,  depending 
on  the  area  of  the  country  and  the 
month.® 

II.  Description  of  Changes 

A  description  of  the  proposed  changes 
is  set  forth  below: 

(1)  Liability  of  More  Than  One  Party: 
40  CFR  80.28  now  lists  presumptively 
liable  parties  in  the  sin^ar  form  (e.g. 
distributor).  The  proposed  revision  to  40 
CFR  80.27(c)  makes  it  clear  that  more 
than  one  party  of  a  particular  type  can 
be  liable  for  a  violation.  This  section  is 
consistent  with  the  Agency’s 
interpretation  of  these  and  the  unleaded 
fuels  regulations. 

(2)  Testing  Exemption:  Subsequent  to 
the  promulgation  of  the  final  regulations 
on  March  22, 1989,  the  Agency  was 
informed  that  vehicle  and  engine 
manufacturers  use  high  RVP  fuel  in  their 
testing,  certification  and  research 
programs.  Because  the  volatility  ^ 
regulations  prohibit  the  sale,  supply, 
offering  for  sale  or  supply,  transport  and 
dispensing  of  gasoline  that  exceeds  the 
applicable  RVP  standard  during  the 
volatility  control  season,  fuel  that 
exceeds  such  a  standard  cannot  be 
lawfully  used  in  such  programs  (or 
shipped  for  such  use)  during  that  portion 
of  the  year. 

The  Agency  recognizes  that  such 
testing  programs  are  beneficial.  Because 
this  matter  was  brought  to  the  Agency's 
attention  only  after  the  regulations  were 
promulgated,  the  regulations  did  not 
provide  for  such  uses.  In  a  May  18, 

‘  54  FR  11868  (March  22. 1989).  A  corrections 
notice  concerning  these  regulations  was  published 
on  June  27, 1989  (54  FR  27016).  A  revision  of  the 
New  Mexico  volatility  standards  was  published  on 
August  14. 1989  (54  FR  33218). 

*  A  Notice  of  Final  Rulemaking.  Volatility 
Regulations  for  Gasoiine  and  Alcohol  Blends  Sold  in 
Calendar  Years  1992  and  Beyond,  was  published  on 
lune  11. 1990  (55  FR  23658). 

*  A  direct  Gnal  rule  making  final  revisions  to 
these  regulations  was  published  on  June  25. 1990  (55 
FR  25833).  Finally  a  notice  was  published  on 
September  25, 1990  (55  FR  39189)  regarding  a  change 
in  the  RVP  areas  in  Texas. 


1989,^  document,  “Enforcement  of  the 
Volatility  Regulations — Questions  and 
Answers,”  EPA  announced  that  it: 

may  exercise  its  discretion  to  not  enforce 
violations  of  the  volatility  standards  in  the 
case  of  high  RVP  gasoline  blended  for  the 
purpose  of  conducting  tests  on  vehicles, 
provided  the  party  provides  written 
notification  to  EPA  in  advance,  which 
includes  detailed  information  concerning  the 
nature  and  purpose  of  the  tests  and  the  fuel 
(e.g.,  supplier,  RVP  level,  amount).  If  the 
gasoline  is  to  be  used  in  an  ozone  non¬ 
attainment  area,  the  party  should  justify  why 
the  test  cannot  be  performed  in  an  ozone 
attainment  area.  If  EPA  determines  that  the 
test  program  has  a  valid  purpose  and  will 
have  no  significant  adverse  impact  on  the 
environment,  EPA  will,  as  a  matter  of 
enforcement  policy,  take  no  action. 

Upon  further  consideration,  the 
Agency  believes  that  it  would  be  more 
appropriate  to  handle  exemption 
requests  under  specific  regulatory 
criteria  and  procedures  rather  than  by 
the  exercise  of  enforcement  discretion. 
Therefore,  a  new  subsection  (e)  is 
proposed  to  be  added  to  40  CFR  80.27 
for  this  purpose. 

The  proposed  testing  exemption 
regulation  is  similar  to  40  CFR  85.1705, 
which  provides  detailed  criteria  for 
granting  exemptions  under  section 
203(b)(1)  of  the  Act  from  the 
requirements  of  section  203(a)  for  the 
purpose  of  research,  investigations, 
studies,  demonstrations,  or  training.  The 
proposed  regulations  require  that  an 
applicant  demonstrate  that  a  proposed 
test  program  meets  four  requirements: 

(i)  It  has  an  appropriate  purpose,  that 
is,  research  on  emissions  standard 
certification; 

(ii)  An  exemption  is  necessary  to 
carry  out  the  test  program  (i.e.,  it  cannot 
be  conducted  without  the  use  of  high 
RVP  fuel  during  the  volatility  control 
period); 

(iii)  It  is  reasonable  in  scope;  and 

(iv)  It  includes  controls  which  allow 
the  Agency  to  monitor  the  exemption 
and  ensure  that  the  test  fuel  will  be  only 
used  in  test  vehicles. 

The  proposed  revisions  include  a 
detailed  list  of  the  information  that 
would  be  required  to  be  submitted  with 
a  request  for  a  testing  exemption.  The 
Agency  requests  comments  on  the 
proposed  list  of  information  to  be 
submitted,  including  what  information  it 
is  reasonable  to  expect  an  applicant  to 
submit  prior  to  the  initiation  of  a  test 
program. 

A  testing  exemption  would  be  granted 
to  the  applicant  upon  a  demonstration 

*  A  similar  statement  appears  in  the  1990 
Question  and  Answer  document  dated  April  16, 

1990. 
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that  all  regulatory  requirements  have 
been  met.  It  would  be  issued  in  the  form 
of  a  memorandum  of  exemption  signed 
by  the  applicant  and  tl»  Administrator 
(or  his  delegate).  Violation  of  a  term  or 
condition  of  exemption  would  void  the 
exemption  ab  initio,  llie  violating  party 
would  thus  be  liable  for  violations  of 
§  80.27(a).  which  are  enforceable  nnder 
section  211(d)  of  the  Act  This  is  similar 
to  the  manner  in  which  section  203(b)(1) 
testing  exemptions  are  granted  and 
enforced. 

(3)  Presumptively  Liable  Parties  at 
Carrier  Facilities:  Since  distributors  and 
resellers  can  be  intermediaries  between 
refiners/importers  and  carriers,  the 
Agency  is  proposing  that  such  parties  be 
added  to  the  list  of  presumptively  liable 
parties  for  violations  found  at  a  carrier 
facility.  A  new  40  CFR  80.28(b)(4)  is 
proposed  to  be  added  to  accomplish 
this.  In  addition,  this  new  proposed 
liability  provision  would  be  referenced 
in  the  defense  provision  in  40  CFR 
80J58(g)(3). 

(4)  Presumptively  Liable  Parties  at 
Unbranded  Facilities:  The  Agency 
believes  that  rehners  wrho  actually 
produced  gasoline  found  to  exce^  RVP 
standards  at  unbranded  retail  and 
wholesale  purchaser-consumer  facilities 
should  be  added  as  presumptively  liable 
parties  for  such  violations,  as  should 
importers  who  actually  imported  such 
gasoline.  A  new  40  CFR  80.28(f)(5)  is 
proposed  which  is  identical  to  current 

S  80.28(d)(3).  This  provision  would 
parallel  the  treatment  of  such  refiners 
and  importers  for  violations  found  at 
unbranded  distributor  facilities  and 
ethanol  blending  plants.  In  addition,  this 
new  proposed  liability  provision  would 
be  referenced  in  the  (kfense  provision  at 
40  CFR  60.28(g)(2). 

(5)  Refiner/ Importer  Test  Results 
Defense:  The  volatility  regulatioiu 
currently  provide  that  where  a  refiner  or 
importer  is  presumed  liable  for  a 
violation  detected  at  a  carrier’s  facility, 
an  unbranded  distributor  facility,  or  an 
unbranded  ethanol  plant  the  refiner  or 
importer  can  establish  a  defense  by 
presenting  (among  other  things)  test 
results  which  evidence  that  the  gasoline 
in  question  was  in  compliance  with  the 
applicable  standard  when  it  was 
delivered  to  the  next  party  in  the 
distribution  system  (see  40  CFR 
80.28(g)(2)(ii)).  Similarly,  when  a  rehner 
is  presumed  liable  for  a  violation 
detected  at  a  branded  distributor 
facility,  reseller  facility,  ethanol 
blending  plant,  retail  outlet  or 
wholesale  purchaser-consumer  facility, 
an  element  of  its  defense  is  to 
demonstrate  that  the  gasoline  in 
question  was  in  compliance  when 


transported  from  the  refinery  (see  40 
CFR  80.28(g)(4Ki)). 

For  the  1989  volatility  control  season 
the  Agency  established  a  policy  that  if  a 
reHner  or  importer  has  a  test  result 
which  is  at  least  0.5  psi  below  the 
standard,  and  the  violation  is  not  more 
than  0.5  psi  above  the  standard,  and  if 
there  is  no  reason  to  believe  the  party's 
test  result  is  invalid,  then  the  test  result 
would  be  deemed  to  meet  the  applicable 
defense  element  described  above.  The 
Agency  believes  that  this  policy  has 
been  helpful  in  encouraging  prudent 
industry  compliance  assurance 
measures  and  plans  to  continue  the 
policy  during  subsequent  volatility 
control  seasons.  If  f^her  developments 
or  comments  show  the  need  to  change 
the  policy,  the  Agency  will  make 
appropriate  changes. 

The  Agency  is  also  proposing  that 
refiners  and  importers  may  use  for  a 
defense  test  methods  other  than  the 
method  included  in  appendix  E,  if 
adequate  correlation  is  demonstrated. 
This  will  allow  additional  flexibility 
without  affecting  the  quality  of  the 
information  needed  to  satisfy  the 
defense. 

(6)  Carrier,  Distributor  and  Ethanol 
Blender  Defenses  to  Presumptive 
Liability:  Ibe  regulations  had  provided 
that  where  a  carrier,  distributor  or 
ethanol  blender  was  presumed  liable  for 
a  violation,  the  party  could  establish  a 
defense  by  presenting  (among  other 
things)  bills  of  lading  or  documents  from 
the  supplier  of  the  gasoline  which 
represented  that  Um  gasoline  was  in 
compliance  with  the  applicable  standard 
when  delivered  (see  40  CFR 
80.26(g)(l)(iKcarrier); 
(g)(3)(ii)(distributor);  and  (g)(6)(ii) 
(ethanol  blender).  However,  this 
element  of  defense  as  applied  to  carries 
has  been  ruled  invalid  by  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  because  the  Agency  had  not 
explained  why  carriers  had  to  supply 
documents  making  a  representation 
attesting  to  the  la^ulness  of  the 
shipment  when  the  Agency  had  not 
required  shippers  to  provide  such 
documentation.  See  National  Tank 
Truck  Carriers  v.  EPA,  CA  No.  89-1289 
(D.C.  Cir.  Jime  26, 1990).  'The  court 
invalidated  this  dociunentation 
requirement,  and  remanded  the  matter 
to  the  Agency.  EPA  could  reinstate  the 
documentation  element  of  the  defense  if 
it  provided  further  explanation 
adequately  meetii^  the  objections 
rais^  in  Aat  case,  or  if  EPA  added  a 
requirement  that  such  documentation  be 
furnished  to  carriers  by  parties  such  as 
refiner-sellers. 


The  Agency  is  proposing  at  this  time 
to  revoke  the  documentation 
requirement  which  was  stricken  by  the 
court  in  National  Truck.  The  Agency  is 
not  seeking  to  reinstate  this 
requirement,  but  instead  will  rely  on  the 
other  elements  of  the  a^irmative 
defense  required  under  the  regulations, 
which  were  upheld  by  the  court.  The 
other  elements  of  the  defense  are 
demonstration  of  an  oversight  program 
for  monitoring  gasoline  volatility,  and 
demonstration  that  the  violation  was  not 
caused  by  the  defendant,  his  employees,  * 
or  agents. 

The  Agency  points  out  that  to  prove 
another  defense  element,  i.e.,  that  the 
party  did  not  cause  the  alleged  violation 
(see  40  CFR  80.28(g)(l](iii]  (carrier).” 
(g)(3)(i)  (distributor),  and  (g)(6Ki) 

(ethanol  blender)),  the  parties  often 
produce  some  documentation.  In  order 
to  show  that  it  did  not  cause  a  violation, 
a  party  may  provide,  among  other 
things,  information  about  the  source  of 
the  gasoline  in  its  possession  or  control 
including  the  supplier,  the  date,  place 
and  mode  of  transfer  and  the  volume 
and  specifications  of  the  gasoline  when 
supplied.  This  information  is  often 
shown  through  documents  such  as  bills 
of  lading,  invoices,  delivery  tickets, 
loading  documents  or  reports  of  gasoline 
quantity  and  quality.  To  establish  the 
defense,  it  is  not  necessary  and  EPA 
does  not  require  that  there  be 
documents  with  a  representation  that 
the  gasoline  was  in  compliance  when 
delivered,  the  type  of  documentation 
invalidated  in  Ae  National  Tank  case. 

The  Agency  emphasizes  that  it  makes 
its  determination  on  a  case-by-case 
basis,  in  light  of  all  the  facts.  The 
Agency  doM  not  require  that  rmy 
documentatirm.  or  any  particular 
documentation,  be  shown  if  the  party 
can  establish  in  other  ways  that  the 
party  did  not  cause  the  violation. 

In  a  separate  proceeding,  the  Agency 
has  issued  a  final  rnlemaking  governing 
diesel  fuel  desulfurization.*  That 
rulemaking  provides  for  defenses 
against  liability  identical  to  the  defenses 
proposed  in  today’s  action.  In  the 
desulfurization  rule,  tire  Agency  stated  it 
was  considering  adding  a  new  provision 
to  the  rule,  in  response  to  National 
Tank,  which  would  have  required 
suppliers  and  shippers  to  maintain  and 
provide  certification  to  downstream 
parties  that  the  fuel  meet  the 
requirements  of  the  regulation.  55  FR 
34135,  (August  21. 1990).  However,  given 

*  This  cite  ie  lo  the  current  regulation.  The 
proposed  revisions  would  redesignate  this  as 

(gKDtn- 

•  55  Fit  34120  (August  21, 1900} 
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the  discussion  above  regarding 
volatility,  the  Agency  has  opted  instead 
not  to  propose  any  requirement  that  the 
receiving  party  must  produce  such 
certiHcation  to  EPA  to  establish  a 
defense  to  liability. 

The  proposed  amendments  also 
provide  for  reorganizing  the  order  of 
subsections  (ii)  and  (iii)  of  §  80.28(g)(1) 
and  for  renumbering  of  the  subsections 
within  §  80.28(g)(3)  and  (6)  to  achieve 
parallel  construction. 

(7)  Container  Closure  Specifications: 

•  The  Agency  believes  that  the 

speciHcation  for  container  closure  in 
section  4.2  of  appendix  D  is  incomplete. 
The  purpose  of  this  provision  was  to 
prevent  the  loss  of  vapors  through  the 
cap  and  container.  Testing  data 
obtained  on  Teflon-lined  caps  on  Boston 
Round  Bottles  have  been  placed  in  the 
docket  which  we  believe  show  these 
caps  to  be  satisfactory.  We  are 
proposing  that  testing,  such  as  that 
described  in  the  testing  data  submitted 
to  the  docket,  be  performed  on  caps  to 
be  used  for  container  closure.  The 
advantage  in  using  a  performance 
specification  is  the  flexibility  it  allows. 
The  Agency  is  able  to  evaluate  and  use 
better  and  less  expensive  materials  as 
they  are  made  available.  We  are 
proposing  to  revise  section  4.2  in 
appendix  D  to  require  that  a  certain 
performance  be  shown  through  speciHed 
testing  procedures  before  a  new  cap 
may  be  used  imder  the  sampling 
regulations. 

(8)  Sampling  when  a  tank  has  recently 
been  loaded  or  unloaded:  The  Agency 
believes  part  of  the  Note  following 
section  6  of  appendix  D  may  be 
misleading.  The  Note  currently  states 
that  metal  or  conductive  objects  should 
not  be  lowered  into  a  tank  or  suspended 
in  a  compartment  or  tank  which  is  being 
filled  or  immediately  after  cessation  of 
pumping.  A  waiting  period  of  one  minute 
is  recommended  to  allow  for  the 
relaxation  of  any  electrostatic  charge. 
The  Agency  is  proposing  to  make  two 
changes  to  the  Note.  First,  it  is  being 
proposed  that  no  object  or  material  (not 
just  metal  or  conductive)  should  be 
lowered  into  a  tank  which  is  being  filled 
or  which  has  just  recently  been  filled. 
Second,  the  waiting  period  to  be  sure 
the  electrostatic  charge  has  relaxed 
enough  to  put  objects  safely  into  the 
tank  is  proposed  to  be  increased  from 
one  to  5  minutes,  to  assure  safety  in 
extraordinary  circumstances. 

(9)  Size  of  sample  containers:  The 
benefits  of  sample  containers  smaller 
than  the  quart  containers  currently 
required  in  the  regulation  are  lower 
handling  costs  and  safety.  The  potential 
disadvantage  is  that  they  may  not  be 
able  to  obtain  and  deliver  equivalent 


test  results.  However,  results  of  an  early 
study  comparing  vapor  pressure 
samples  in  pints  versus  quarts  indicated 
there  is  no  significant  difference 
between  the  two  sizes  of  sample 
containers.  The  analyses  were 
performed  on  the  digital  Herzog  semi¬ 
automatic  vapor  pressure  analyzer. 

A  second  analysis  was  performed 
comparing  4  ounce  (oz)  and  one-quart 
containers  and  the  testing  was 
performed  with  the  Setavap  vapor 
pressure  analyzer.  The  4  oz  samples 
were  collected  using  a  venturi  sampler 
that  extracts  a  portion  of  the  flow  from  a 
modified  nozzle  extension  used  for 
service  station  vapor  pressure  samples. 
The  quarts  were  sampled  using  a  nozzle 
extension  that  was  designed  for  a  one- 
quart  Boston  Round  bottle.  The 
measured  values  for  the  quarts  versus 
the  4  oz  samples  were  equivalent. 

A  third  evaluation  was  performed 
using  the  Herzog  and  Setavap  test 
methods  and  sampling  fi'om  a  storage 
tank  using  the  spot  and  all  levels 
sampling  techniques.  This  evaluation 
showed  that  one  quart  versus  4  oz  spot 
samples  gave  equivalent  results. 
However,  all-levels  samples  for  three 
terminal  tanks  indicate  a  difierence 
between  the  quarts  and  4  oz  bottles.  We 
believe  the  difference  is  due  to  fill  rate 
variations  encountered  during  the  all- 
levels  bottle  sampling  procedure.  All  of 
the  above  data  have  been  put  in  the 
rulemaking  docket.  The  Agency  is 
proposing  to  change  appendix  D,  section 
12.2,  to  allow  sample  containers  to  be  as 
small  as  4  ounces. 

The  Agency  is  concerned  that  it  may 
be  necessary  to  limit  sample  container 
opening  diameters  in  order  to  minimize 
vapor  losses  during  sample  collection 
and  delivery  to  the  laboratory.  This 
concern  arises  from  the  proposal  to 
allow  smaller  volume  containers  (less 
than  1  quart).  As  sample  size  decreases, 
vapor  loss  sensitivity  increases.  Limiting 
the  size  of  the  container  openings  may 
provide  better  control  over  vapor  losses 
during  sample  collection  and  handling, 
thus  assuring  a  representative  sample  of 
the  storage  tank  contents.  The  Agency  is 
interested  in  receiving  comments  on  this 
issue. 

(10)  Apparatus  for  beaker  or  bottle 
sampling:  Section  11.2.1  in  appendix  D 
recommends  the  opening  of  the  bottle  or 
beaker  to  be  %  inch  (19  mm).  The 
Agency  believes  it  may  be  necessary  to 
limit  the  sample  container  opening 
diameter  for  the  smaller  sample  bottles 
in  order  to  obtain  a  sample  which  is  70- 
85  percent  full.  Therefore,  the  Agency  is 
proposing  to  change  section  11.2.1  in 
appendix  D  by  listing  recommended 
diameters  of  the  opening  or  the 


restrictor  size  for  particular  container 
volumes. 

(11)  Nozzle  Extension  Devices:  Since 
the  Agency  is  proposing  to  use  smaller 
sample  bottles  an  additional  nozzle 
extension  device  is  needed.  Therefore, 
the  Agency  is  proposing  to  add  Figure  7b 
to  appendix  D. 

(12)  Spacer  for  Nozzle  Sampling:  Due 
to  safety  concerns  the  Agency  is 
proposing  to  change  Figure  6  in 
appendix  D.  The  change  would  be  to 
recommend  that  non-ferrous  (non¬ 
sparking)  material  be  used  instead  of 
steel. 

(13)  Nozzle  sampling  procedure:  Due 
to  the  additional  bottle  size  and  nozzle 
extension  device  which  the  Agency  is 
proposing,  EPA  is  also  proposing  to  add 
an  additional  retail  sampling  procedure. 
With  this  additional  procedure  the  old 
section  11.5.2  of  appendix  D  would  be 
changed  to  11.5.2.1  and  the  new  section 
would  be  11.5.2.2.  In  both  sections 
11.5.2.1  and  11.5.2.2  the  Agency  is 
proposing  to  allow  the  sample  container 
to  be  filled  from  70  to  85  percent.  This 
change  will  permit  the  maximum 
allowable  fill  level  to  be  the  same  as  it 
is  in  the  bottle  or  beaker  sampling. 

(14)  Sampling  Open  Tanks:  Section 

12.4,  appendix  D,  is  proposed  to  be 
revised  by  eliminating  the  requirement 
to  pour  off  the  sample  to  70-80  percent 
full.  The  sample  would  have  been  taken 
by  the  method  in  section  11.2  which 
allows  the  container  to  be  70-85  percent 
full  when  withdrawn  from  the  gasoline. 

(15)  Sampling  Closed  Tanks:  Section 

12.5,  appendix  D,  is  proposed  to  be 
revised  to  make  it  consistent  with  the 
changes  made  in  the  corrections  notice 
on  June  27, 1989  (54  FR  27016).  In  the 
corrections  notice  section  12.6  was 
eliminated  and  section  12.7  was 
renumbered  12.6.  The  sections 
referenced  in  section  12.5  became 
incorrect  and  this  proposed  change 
would  correct  them. 

(16)  Test  method  to  be  used  to 
determine  compliance  with  the 
volatility  regulations:  Throughout  the 
1389  and  1990  enforcement  seasons  the 
Agency  used  the  digital  version  of 
Method  2 — ^Herzog  Semi-Automatic 
Method  in  appendix  E  to  enforce  the 
volatility  regulations.  At  this  time,  the 
Agency  is  considering  removing  the 
current  test  methods  contained  in 
appendix  E  and  requiring  the  use  of  a 
new  testing  methodology  which  appears 
to  be  more  accurate  than  the  methods 
that  were  available  when  the  volatility 
regulations  were  promulgated.  This  new 
method  has  been  written  to  allow  the 
Setavap,  Grabner  field  and  Grabner 
laboratory,  and  possibly  the  Southwest 
Research  Institute  (Swl^)  instruments  to 
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be  used  for  RVP  testing.  In  this  method, 
a  known  volume  of  air-saturated  fuel  at 
32-40  *F  is  introduced  into  an 
evacuated,  thermostatically  controlled 
test  chamber.  The  internal  volume  of  the 
test  chamber  is  or  becomes  Hve  times 
that  of  the  total  test  specimen 
introduced  into  the  test  chamber.  After 
the  injection,  the  test  specimen  is 
allowed  to  reach  thermal  equilibrium  at 
the  test  temperature,  100  *F  (37.8  'C). 

The  resulting  pressure  increase  is 
measured  with  an  absolute  pressure 
measuring  device  whose  volume  is 
included  in  the  total  of  the  test  chamber 
volume.  The  measured  pressure  is  the 
sum  of  the  partial  pressures  of  the 
sample  and  the  dissolved  air. 

This  test  method  comes  directly  from 
the  American  Society  for  Testing  and 
Materials  (ASTM)  “Emergency  Standard 
Test  Method  for  Vapor  Pressure  of 
Petroleum  Products  (Mini  Method)",  ES- 
15-90.  However,  the  Agency  has 
deviated  from  ES-15-90  in  two 
significant  areas.  First,  the  Agency  is 
publishing  reference  material  pressures 
for  five  pure  compounds.  This  is  to 
address  analysis  credibility  through  the 
quantification  of  bias.  The  present  EPA 
and  all  the  ASTM  vapor  pressure 
methods  make  no  attempt  to  do  so. 
Present  conformance  is  based  primarily 
on  the  operator  following  the  steps 
outlined  in  the  procedure.  Historically, 
this  has  disguised  errors  due  to 
variations  in  the  internal  volume  of  the 
pressure  gauge  or  transducer.  Having  no 
reference  materials  also  eliminates  a 
typical  analytical  tool  for  determining 
test  quality. 

The  second  area  where  the  Agency 
differs  from  ASTM  is  to  have  a  single 
method  that  would  group  the  evacuated 
chamber  instruments  in  ASTM  ES-15-90 
with  the  expansion  type  instruments 
such  as  the  portable  Grabner  and  the 
Southwest  Research  Institute 
Instrument.  The  portable  Grabner  is  not 
in  any  present  ASTM  test  method.  It 
was,  however,  used  by  the  Agency  to 
screen  vapor  pressure  samples  in  the 
Held  during  the  1990  enforcement 
season.  The  Agency's  experience  is  that 
it  does  produce  results  equivalent  to  the 
instruments  covered  in  ES-15-90.  The 
SwRI  instrument's  procedure  is 
documented  in  ASTM's  “Emergency 
Standard  Test  Method  for  the  Vapor 


Pressure  of  Petroleum  Products 
(Automatic  Method)",  ES-14-90.  The 
SwRI  device  is  very  similar  in  operation 
and  principal  to  the  portable  Grabner. 
However,  the  SwRI's  method  of 
calibration  is  different  than  the  portable 
Grabner.  The  Agency  believes  that  the 
SwRI  instrument  would  conform  to  our 
method  if  calibrated  as  described  in  this 
method.  The  Agency  is  interested  in 
receiving  comments  on  whether  the 
SwRI  Instrument  should  be  included  in 
the  proposed  new  test  method. 

The  proposed  test  method  is  speciHc 
enough  to  increase  lab  to  lab  precision 
over  the  methods  currently  in  appendix 
E  of  the  volatility  regulations.  It  would 
provide  objective  measures  for  quality 
control.  The  Agency  prefers  this  method 
for  volatility  enforcement  for  those 
reasons. 

In  addition,  an  offset  or  difference  in 
test  results  apparently  exists  between 
the  test  methods  currently  in  appendix  E 
of  the  volatility  regulations,  which  the 
Agency  believes  should  be  addressed. 
The  offset  discussed  below  is  a 
difference  found  in  test  results  believed 
to  be  caused  by  equipment  tolerances 
which  may  be  too  broad.  A  summary  of 
offsets  as  measured  by  an  ongoing  ^A 
study  and  a  1987  ASTM  program  has 
been  placed  in  the  docket,  llie  largest 
offset  measured  by  EPA's  correlation 
program  is  between  the  gauge  model 
Herzog  vapor  pressure  analyzer  and  the 
digital  version  of  the  Herzog  analyzer 
(both  currently  allowed  under  Method  2 
of  appendix  E).  A  similar  but  smaller 
offset  exists  between  the  digital  Herzog 
and  the  manual  tank  and  gauges  method 
set  forth  in  Method  1  of  appendix  E. 

Both  offsets  show  the  digital  Herzog 
reading  to  be  higher.  Data  obtained  from 
the  1987  ASTM  correlation  of  different 
vapor  pressure  test  methods  indicate 
equal  offsets  between  the  digital  Herzog 
and  both  the  manual  equipment  and  the 
gauge  Herzog.  In  addition,  these  data 
indicate  a  larger  offset  than  what  the 
EPA  correlation  program  shovv^ed. 

EPA  believes  that  the  major  source  of 
offsets  and  of  the  variability  between 
the  two  types  of  Herzog  equipment  is 
the  unspeciHed  temperature  and  volume 
of  the  pressure  measurement  device. 

This  was  identiHed  by  EPA  by 
evaluating  the  RVP  of  pure  compounds 
with  a  gauge  and  transducer 


individually  and  in  parallel,  by 
increasing  the  volume  of  the  air  chamber 
volume  alone,  and  by  the  careful 
measurement  of  the  volume  of  the 
gauges  and  transducers  used  in  the 
study.  Variation  in  the  pressure 
measurement  device's  volume  causes  an 
opposite  and  proportional  effect  on 
measured  RVP.  liie  Agency  believes 
that  the  digital  Herzog  unit  provides 
more  accurate  measurement  of  RVP 
than  the  other  measurement  methods 
currently  in  the  regulations. 

The  following  testing  options  are 
being  considered  by  the  Agency: 

Option  1.  The  Agency  is  considering 
requiring  the  use  of  the  new  test  method 
and  removing  Methods  1  and  2  from  the 
regulations.  Once  promulgated,  the 
Agency  would  use  the  new  method  for 
enforcement  testing  and  would 
speciHcally  be  using  the  Grabner  field 
unit.  The  Agency  realizes  that  this  may 
create  a  hardship  for  refiners  who 
already  have  test  equipment  not 
specified  in  this  new  method.  Therefore, 
we  are  considering  allowing  test 
methods  that  correlate  with  the  new 
method  in  the  regulation  to  be  used  for  a 
defense.  A  correlation  equation  would 
be  applied  to  the  test  results  obtained 
by  the  new  method  to  convert  the  value 
to  Reid  vapor  pressure.  EPA  has 
empirically  derived  a  correlation 
equation  from  numerous  repeat 
measurements  comparing  the  digital 
Herzog  (Method  2)  to  the  Setavap  and 
portable  Grabner  devices  (new  method). 
ASTM  has  derived  a  similar  empirical 
equation  (giving  virtually  identical 
values)  by  comparing  results  from 
various  devices  of  Methods  1  and  2  with 
several  devices  of  the  new  method. 

Table  1  below  shows  the  data  from 
which  the  EPA  correlation  equation  was 
generated.  In  this  table,  Column  2 
contains  results  from  EPA's  digital 
Herzog.  Columns  3  and  6  contain  the 
measured  pressure  from  Setavap  and 
the  laboratory  Grabner  respectively. 
Columns  4  and  7  are  the  diy  vapor 
pressure  equivalent  values  derived  from 
the  pooled  Method  1  and  2  analyses  from 
all  the  labs  in  the  study.  Columns  5  and 
8  are  the  Agency's  derived  dry  vapor 
pressure  equivalent  vapor  pressures  for 
the  two  new  instruments.  The  ASTM 
equation  predicts  slightly  lower  values 
for  dry  vapor  pressure  equivalent. 
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Table  1.— ASTM  Summary  from  1988  ASTM  Correlation  Program 
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EPA  DVPE 
(psi) 
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pressure 
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DVPEtpsO 

EPA  DVPE 
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EPA  proposes  to  use  the  following 
correlation  equation  for  the  new  test 
method  (Setavap  and  Grabner): 

RVP=0.956  X-0.347  (Where  X  is  the  total 
measured  pressure  in  psi.) 

The  measured  pressure  number  (“X") 
is  measured  directly  by  the  instruments 
as  total  vapor  pressure  in  psi. 

Data  supporting  the  correlation 
equation  for  the  new  test  method  has 
been  placed  in  the  docket  The  Agency 
believes  that  the  new  method  has  been 
written  to  allow  the  use  of  the  SwRI 
instrument  At  this  time,  however,  the 
Agency  does  not  have  data  to  support 
the  use  of  the  factor  for  this  method  to 
be  used  with  the  SwRI  instrument 
Therefore,  the  Agency  will  continue  to 
evaluate  the  SwRI  instrument  and 
requests  comments  and  data  to  be 
submitted  in  support  of  a  correction 
factor  to  be  used  with  the  instrument. 
As  stated  previously  the  Agency  will 
review  all  additional  data  and 


determine  if  the  SwRI  instrument  should 
be  included  in  the  new  method. 

Option  1  is  the  most  desirable  option 
to  the  Agency,  given  the  test  procedure's 
increase  in  accuracy,  increase  in  lab  to 
lab  precision,  and  ob^ctive  measures 
for  quality  control. 

Option  2.  Continue  to  use  the  methods 
in  appendix  E  for  testing  of  samples  for 
enforcement  but  allow  the  use  of  other 
test  methods  not  in  the  regulations  if 
adequate  correlation  is  demonstrated 
for  defense  testing.  Currently  in  the 
regulation,  refiners  and  importers  must 
use  a  method  in  the  regulations  for  a 
defense  (section  80.28  (g}(2}(ii)].  This 
option  would  allow  the  flexibility  for 
refiners  and  importers  to  use  other 
methods  for  which  adequate  correlation 
has  been  demonstrated  with  the 
methods  in  appendix  E. 

Option  3.  The  regulations  would 
continue  to  include  Methods  1  and  2, 
and  the  new  method  would  be  added  as 
Method  3.  A  correction  factor  would  be 


applied  to  the  test  results  of  any 
appendix  E  test  method  used  other  than 
the  digital  Herzog  method.  Such  a 
correction  factor  would  be  based  upon 
the  pressure  measurement  device 
volume  being  used  and/or  upon 
correlation  testing  with  the  EPA 
laboratory.  A  correlation  equation 
would  be  used  to  convert  the  value 
foimd  using  Method  3  to  Reid  vapor 
pressure.  The  following  are  correction 
factors  considered  appropriate  by  the 
Agency: 


Test  method 

Correction  factor  (psO 

Method  1 . 

[1.0-(-(gauge  vol.  (mO)/ 
625  mll’X 

Method  2  (Analog) . 

[1.0+(gauge  vol  (ml))/ 
625  ml]*X 

Method  2  (Digital) . 

1*X 

Method  3  (Includes 
Setavap  Grabner). 

0.956  X-0.347 

Where  X  is  the  total  measured  pressure 
in  psi. 
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Data  supporting  these  factors  have 
been  placed  in  the  docket  As  in  Options 
1  and  2.  this  option  would  allow  other 
test  methods  not  in  the  regulations  to  be 
used  for  a  defense  if  adequate 
correlation  is  demonstrated. 

Option  4.  The  California  Air 
Resources  Board  (GARB)  has  recently 
adopted  an  automated  test  method 
based  upon  ASTM  ES-15-90.  CARB 
conducted  a  joint  government  and 
industry  comparative  testing  program  to 
correlate  the  Setavap,  laboratory 
Grabner,  and  portable  Grabner 
instruments  to  CARB’s  ASTM  D323-58, 
wet  manual  testing  method.  The  results 
of  this  testing  program  are  summarized 
in  a  CARB  staff  report  entitled  'Test 
Method  For  The  Vapor  Pressure  Of 
Gasoline,"  dated  September  27. 1990.  It 
is  available  for  inspection  in  the  Air 
Docket  Option  4  is  to  adopt  the  CARB 
automated  method  and  correlate  all  of 
the  existing  test  methods  to  D323-58. 

The  Agency  is  interested  in  receiving 
conunents  on  these  options  and  will 
consider  other  options  proposed  by 
commenters. 

(17)  Gauge  Method  Cleaning 
Procedure:  The  Agency  has  found  a 
possible  source  of  error  in  the  gauge 
method  (Method  1)  cleaning  procedure. 
(Section  8.5  of  appendix  E,  Method  1). 
EPA  has  received  comments  that 
measured  vapor  pressure  declines  for 
pure  compounds  due  to  condensed 
liquid  in  the  gauge.  In  these  cases  the 
gauges  were  cleaned  in  accordance  with 
the  EPA  and  ASTM  methodologies.  The 
commenter  applied  a  pulsed  vacuum  in 
addition  to  the  regular  cleaning 
procedure.  This  area  may  need  further 
study.  We  are  not  proposing  a  change  to 
the  regulations  at  this  time  but  are 
asking  for  comments  on  possible 
solutions.  Based  on  these  comments, 
changes  to  this  provision  may  be  made 
in  the  Hnal  revisions. 

(18)  Sampling  method  preference:  In 
the  Direct  Final  Rule  published  on  Jime 
25, 1990  at  55  FR  25833,  the  Agency 
discussed  sampling  method  preference. 
At  that  time  the  preferred  method  of 
taking  a  sample  from  a  storage  tank  was 
the  “all-levels  sample.”  Since  the 
publication  of  those  revisions  the 
Agency  has  received  comments 
indicating  that  a  running  sample  should 
be  used  when  tank  sampling  instead  of 
the  all  levels  sample.  The  Agency  is 
interested  in  receiving  comments  on  this 
issue. 

in.  Public  Participation 

EPA  desires  full  public  participation 
in  arriving  at  final  decisions  in  this 
rulemaking  action.  EPA  solicits 
comments  on  all  aspects  of  today’s 
proposal  from  all  interested  parties. 


Wherever  applicable,  full  supporting 
data  and  detailed  analysis  should  also 
be  submitted  to  allow  EPA  to  make 
maximum  use  of  the  comments. 
Commenters  are  especially  encouraged 
to  provide  specific  suggestions  for 
changes  to  any  aspects  of  the  proposal 
that  they  believe  need  to  be  modified  or 
improved.  All  comments  should  be 
directed  to  the  Air  Docket,  Docket  No. 
A-85-21  (see  ADDRESSES). 

rV.  Paperwork  R^uction  Act 

The  information  collection 
requirements  contained  in  the  volatility 
rule  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
and  have  been  assigned  OMB  control 
number  2060-0178.  Public  recordkeeping 
burden  is  estimated  to  be  approximately 
1  hour  a  year  per  facility.  It  is  not 
anticipated  that  the  revisions  being 
proposed  today  will  have  any  impact  on 
the  recordkeeping  burden.  Send 
comments  regarding  the  burden  estimate 
or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Chief, 
Information  Policy  Branch,  PM-223,  U.S. 
Environmental  Protection  Agency,  401 M 
St.  SW.,  Washington,  DC  20460,  and  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  marked 
“Attention:  Desk  Officer  for  EPA.” 

V.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Order  12291,  EPA 
must  judge  whether  an  action  is  “major” 
and  therefore  subject  to  the  requirement 
of  a  Regulatory  Impact  Analysis.  This 
proposed  action  is  not  major  because  it 
is  not  likely  to  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  efiect  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  effects  of  this  action  are  to  revise 
the  volatility  regulations  by  clarifying 
some  parts  of  the  liability  provisions, 
amending  the  defenses  to  liability, 
adding  a  test  exemption  section,  and 
revising  the  sampling  and  testing 
procedures.  These  revisions  do  not  add 
any  burden  to  the  regulated  industry. 
Under  these  circumstances,  this 
proposed  rule  is  not  likely  to  result  in 


the  conditions  described  in  Executive 
Order  12291. 

VL  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C  601  et  seq.,  EPA  is  required  to 
determine  whether  a  regulation  will 
have  a  significant  impact  on  a 
substantial  number  of  small  entities  so 
as  to  require  a  Regulatory  Impact 
Analysis.  For  all  the  reasons  described 
in  section  IV  and  in  the  Volatility  Rule 
(54  FR  11883)  this  proposed  rule  will  not 
have  a  significant  impact  on  small 
entities  in  the  regulated  industry.  There 
are  no  additional  reporting  requirements 
in  the  proposed  regulations.  Therefore, 
there  is  no  significant  impact  on  small 
entities. 

VII.  Statutory  Authority 

Authority  for  the  actions  proposed  in 
this  notice  is  granted  to  EPA  by  sections 
114,  211,  and  301  of  the  Clean  Air  Act  (42 
U.S.C.  7414,  7545,  and  7601), 

List  of  Subjects  in  40  CFR  Part  80 

Fuel  additives.  Gasoline,  Motor 
vehicle  pollution,  Penalties,  Reporting 
and  recordkeeping  requirements. 

Dated:  August  27, 1991. 
l^^Uiam  K.  Reilly, 

Administrator. 

For  the  reasons  set  out  in  the  preamble, 
part  80  of  title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
to  read  as  follows: 

PART  80— REGULATION  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80  is 
proposed  to  continue  to  read  as  follows: 

Authority:  Sections  114, 211  and  301(a)  of 
the  Clean  Air  Act  as  amended,  42  U.S.C.  7414, 
7545,  and  7601(a). 

2.  Section  80.27  is  proposed  to  be 
amended  by  revising  paragraph  (c)  and 
by  adding  a  new  paragraph  (e)  to  read 
as  follows: 

§  60.27  Controls  and  prohibitions  on 
gasolins  volatiiity. 

*  •  *  *  « 

(c)  Liability.  Liability  for  violations  of 
paragraph  (a)  of  this  section  shall  be 
determined  according  to  the  provisions 
of  S  80.2a  Where  the  terms  refiner, 
importer,  distributor,  reseller,  carrier, 
ethanol  blender,  retailer,  or  wholesale 
purchaser-consumer  are  expressed  in 
the  singular  in  $  80.28,  these  terms  shall 
include  the  plural. 

***** 

(e)  Testing  exemptions.  (l)(i)  Any 
person  may  request  a  testing  exemption 
by  submitting  an  application  that 


Federal  Register  /  VoL  56,  No.  202  /  Friday,  October  18,  1991  /  Proposed  Rules 


includes  all  the  information  listed  in 
paragraphs  (e)  (3),  (4),  (5)  and  (6)  of  this 
section  to:  Director  (EN-307F),  Field 
Operations  and  Support  Division,  U.S. 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

(ii)  For  purposes  of  this  section, 
"testing  exemption”  means  an 
exemption  from  the  requirements  of 
§  80.27(a)  that  is  grant^  by  the 
Administrator  for  the  purpose  of 
research  or  emissions  certification. 

(2) (i)  In  order  for  a  testing  exemption 
to  be  granted,  the  applicant  must 
demonstrate  the  following: 

(A)  The  proposed  test  program  has  a 
purpose  that  constitutes  an  appropriate 
basis  for  exemption; 

(B)  The  proposed  test  program 
necessitates  the  granting  of  an 
exemption: 

(C)  The  proposed  test  program 
exhibits  reasonableness  in  scope;  and 

(D)  The  proposed  test  program 
exhibits  a  degree  of  control  consistent 
with  the  purpose  of  the  program  and  the 
Environmental  Protection  Agency’s 
(EPA’s)  monitoring  requirements. 

(ii)  Paragraphs  (e)  (3),  (4),  (5)  and  (6)  of 
this  section  describe  what  constitutes  a 
sufficient  demonstration  fw  each  of  the 
four  elements  in  paragraphs  (e)(2)(i)  (A) 
through  (D)  of  this  section. 

(3)  An  appropriate  purpose  is  limited 
to  research  or  emissions  certification. 

The  testing  exemption  application  must 
include  a  concise  statement  of  the 
purpose(s)  of  the  testing  program. 

(4)  With  respect  to  the  necessity  that 
an  exemption  be  granted,  the  applicant 
must  demonstrate  an  inability  to 
achieve  the  stated  purpose  in  a 
practicable  manner,  during  a  period  of 
the  year  in  which  the  volatility 
regulations  do  not  apply,  or  without 
performing  or  causing  to  be  performed 
on^  or  mere  of  the  prohibited  activities 
under  S  80.27(a).  If  any  site  of  the 
proposed  test  program  is  located  in  an 
area  that  has  been  classified  by  the 
Administrator  as  a  nonattainment  area 
for  purposes  of  the  ozone  national 
ambient  air  quality  standard,  the 
application  must  also  demonstrate  an 
inability  to  perform  the  test  program  in 
an  area  that  is  not  so  classified. 

(5)  With  respect  to  reasonableness,  a 
test  program  must  exhibit  a  duration  of 
reasonable  length,  affect  a  reasonable 
number  of  vehicles  or  engines,  and 
utilize  a  reasonable  amount  of  high 
volatility  fuel.  In  this  regard,  the  testing 
exemption  application  must  include; 

(i)  An  estimate  of  the  program’s 
duration; 

(ii)  An  estimate  of  the  maximum 
number  of  vehicles  or  engines  involved 
in  the  test  program; 


(iii)  'The  time  or  mileage  duration  of 
the  test  program; 

(iv)  The  range  of  volatility  of  the  fuel 
(expressed  in  Reid  Vapor  Pressure 
(RVP))  e}q)ected  to  be  used  in  the  test 
program;  and 

(v)  'The  quantity  of  fuel  which  exceeds 
the  applicable  standard  that  is  expected 
to  be  used  in  the  test  program. 

(6)  With  respect  to  control,  a  test 
program  must  be  capable  of  affording 
EPA  a  monitoring  capability.  At  a 
minimum,  the  testing  exemption 
application  must  also  include: 

(i)  The  technical  nature  of  the  test 
program; 

(ii)  The  8ite(s)  of  the  test  program 
(including  the  street  address,  city, 
county,  state,  and  zip  code); 

(iii)  'The  manner  in  which  information 
on  vehicles  and  engines  used  in  the  test 
program  will  be  recorded  and  made 
available  to  the  Administrator; 

(iv)  The  manner  in  which  results  of 
the  test  program  will  be  recorded  and 
made  available  to  the  Administrator, 

(v)  The  manner  in  which  information 
on  the  fud  used  in  the  test  program 
(including  RVP  level(s),  name,  address, 
telephone  number,  and  contact  person 
of  supplier,  quantity,  date  received  from 
the  supplier)  will  be  recorded  and  made 
available  to  the  Administrator, 

(vi)  The  manner  in  which  the 
distribution  pumps  will  be  labeled  to 
insure  proper  use  of  the  test  fuel; 

(vii)  The  name,  address,  telephone 
number  and  title  of  the  person(8)  in  the 
organization  requesting  a  testing 
exemption  fi'om  whom  further 
information  on  the  request  may  be 
obtained;  and 

(viii)  The  name,  address,  telephone 
number  and  title  of  the  personls)  in  the 
organization  requesting  a  testing 
exemption  who  will  be  responsible  for 
recording  and  making  available  to  the 
Administrator  the  information  specified 
in  paragraphs  (e)(6)  (iii),  (iv),  and  (v)  of 
this  section,  arid  the  location  in  w^ch 
such  information  will  be  maintained. 

(7)  A  testing  exemption  will  be 
granted  by  the  Administrator  upon  a 
demonstration  that  the  requirements  of 
paragraphs  (e)  (2),  (3),  (4),  (5)  and  (6)  of 
this  section  have  been  met  'The  testing 
exemption  will  be  granted  in  the  form  of 
a  memorandum  of  exemption  signed  by 
the  applicant  and  the  Administrator  (or 
his  delegate),  which  shall  include  such 
terms  a^  conditions  as  the 
Administrator  determines  necessary  to 
monitor  the  exemption  and  to  carry  out 
the  purposes  of  this  section.  Any 
violation  of  such  a  term  or  condition 
shall  cause  the  exemption  to  be  void. 

3.  Section  80JZ8  is  proposed  to  be 
amended  as  follows; 


a.  Paragraphs  (b)(1),  (b)(2)  and  (()(3) 
are  amended  by  removing  the  word 
“and”  at  the  eiid  of  each  paragraph; 

b.  Paragraphs  (b)(3)  and  (0(4)  are 
amended  by  removing  the  peri^  at  the 
end  of  each  paragraph  and  adding  the 
words  “;  and”; 

c.  Paragraphs  (b)(4)  and  (0(S) 
added; 

d.  Paragraph  (g)(l)(i}  is  removed, 
paragraph  (g)(l)(iii)  is  redesignated  as 
new  paragraph  (g)(l](i]  and  revised,  and 
paragraph  (g)(l)(n)  is  revised, 

e.  Paragraphs  (g)(2)  introductory  text, 
(g)(2](ii),  and  (g)(3)  introductory  text  are 
revised; 

f.  Paragraph  (g](3}(ii)  is  removed,  and 
paragraph  (g)(3)(ui)  is  redesignated  as 
new  paragraph  (g](3)(ii)  and  revised; 

g.  Paragraph  (g)(4)(i]  is  revised; 

h.  Paragraph  (g)(6)(ii)  is  removed  and 
paragraphs  (g)(6)(iii)  and  (g)(6)(iv)  are 
redesignated  as  new  paragraphs 
(g)(6)(ii)  and  (g)(6)(iii),  respectively,  and 
revised;  and 

i.  Paragraph  (gK^)  >8  revised  to  read  as 
follows: 

S  80.28  Uabllity  for  violationa  of  gasbllna 
volatility  controls  and  prohibitions. 

*  •  •  *  * 

(b)  *  *  * 

(4)  The  distributor  and/or  reseller, 
except  as  provided  in  paragraph  (g)(3)  of 
this  section. 

***** 

(f) - 

(5)  The  refiner  (if  he  is  not  an  ethanol 
blender)  at  whose  refinery  the  gasoline 
was  produced  and/or  the  importer  at 
whose  import  facility  the  gasoline  was 
imported,  except  as  provided  in 
paragraph  (g)(2)  of  this  section. 

(8)  *  *  * 

(!)*•• 

(1)  That  the  violation  was  not  caused 
by  him  or  his  employee  or  agent;  and 

(ii)  Evidence  of  an  oversight  program 
conducted  by  the  carrier,  such  as 
periodic  sampling  and  testing  of 
incoming  gasoline,  for  monitoring  the 
volatility  of  gasoline  stored  or 
transported  by  that  carrier. 

(2)  In  any  case  in  which  a  refiner  or 
importer  would  be  in  violation  under 
paragraphs  (b)(2),  (d)(3),  or  (f)(5)  of  this 
section,  the  refiner  or  importer  shall  not 
be  deemed  in  violation  if  he  can 
demonstrate: 

(i)  •  *  * 

(ii)  Test  results,  where  adequate 
correlation  with  the  sampling  and 
testing  methodologies  set  forth  in 
appendices  D  and  E  to  this  part  is 
demonstrated,  which  evidence  that  the 
gasoline  determined  to  be  in  violation 
was  in  compliance  with  the  applicable 
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standard  when  it  was  delivered  to  the 
next  party  in  the  distribution  system. 

(3)  In  any  case  in  which  a  distributor 
or  reseller  would  be  in  violation  under 
paragraph  (b)(4),  (c)(1),  (d)(1),  (e)(2),  or 

(f) (2)  of  this  section,  the  distributor  or 
reseller  shall  not  be  deemed  in  violation 
if  he  can  demonstrate: 

(i)  *  •  * 

(ii)  Evidence  of  an  oversight  program 
conducted  by  the  distributor  or  reseller, 
such  as  periodic  sampling  and  testing  of 
gasoline,  for  monitoring  the  volatility  of 
gasoline  that  the  distributor  or  reseller 
sells,  supplies,  o^ers  for  sale  or  supply, 
or  transports. 

(4)  *  *  * 

(i)  Test  results,  where  adequate 
correlation  with  the  sampling  and 
testing  methodologies  set  forth  in 
Appendices  D  and  E  to  this  part  is 
demonstrated,  which  evidence  that  the 
gasoline  determined  to  be  in  violation 
was  in  compliance  with  the  applicable 
standard  when  transported  from  the 
reHnery;  and 
*  *  *  •  * 

(6)  •  *  * 

(i)  *  *  * 

(ii)  Evidence  of  an  oversight  program 
conducted  by  the  ethanol  blender,  such 
as  periodic  sampling  and  testing  of 
gasoline,  for  monitoring  the  volatility  of 
gasoline  that  the  ethanol  blender  sells, 
supplies,  offers  for  sale  or  supply  or 
transports;  and 

(iii)  That  the  gasoline  determined  to 
be  in  violation  contained  no  more  than 
10%  ethanol  (by  volume)  when  it  was 
delivered  to  the  next  party  in  the 
distribution  system. 

(7)  In  paragraphs  (g)(l)(i),  (g)(2)(i), 

(g) (3)(i),  (g)(4)(ii),  (g)(5),  and  (g)(6)(i)  of 
this  section,  the  respective  party  must 
demonstrate  by  reasonably  specific 
showings,  by  direct  or  circumstantial 
evidence,  that  it  or  its  employee  or  agent 
did  not  cause  the  violation. 

4.  Appendix  D  to  part  80  is  proposed 
to  be  amended  by  revising  sections  4.2, 
the  note  at  the  end  of  6.3, 11.2.1, 11.5.1, 
11.5.2, 12.2, 12.4,  and  12.5  and  Figure  6 
and  by  adding  sections  4.2.1, 11.5.2.1  and 

11.5.2.2  and  Figure  7b  to  read  as  follows: 

Appendix  D  to  Part  80 — Sampling 
Procedures  for  Fuel  Volatility 
***** 

4.  *  *  * 

4.2  Container  closure.  Closure 
devices  may  be  used  as  long  as  they 
meet  the  following  test:  The  quality  of 
closures  and  containers  to  be  used  must 
be  determined  by  the  particular 
laboratory  or  company  doing  the  testing 
through  the  analysis  of  at  least  six 
sample  pairs  of  gasoline  and  gasoline- 
oxygenate  blends.  The  six  sample  pairs 
must  include  at  least  one  pair  of  ethanol 


at  10  percent  and  one  pair  of  MTBE  at  15 
percent  The  second  half  of  the  pair 
must  be  analyzed  in  a  period  of  no  less 
than  90  days  after  the  First.  The  data 
obtained  must  meet  the  following 
criteria  and  should  be  made  available  to 
the  EPA  upon  request: 

2d/n±(2)l4*t*((2d*-(2d)*/n)/(n-l))V4g0 
.38  psi 
where: 

n= number  of  pairs, 

d= duplicate  bottles-initial  bottles  vapor 
pressure, 

t= student  t  statistic;  the  double  sided  95% 
confidence  interval  for  n-1  degrees  of 
freedom. 

4.2.1  Screw  caps  must  be  protected  by 
material  that  will  not  afreet  petroleum  or 
petroleum  products.  A  phenolic  screw  cap 
with  a  teflon  coated  liner  may  be  used,  since 
it  has  met  the  requirements  of  the  above 
performance  test  upon  EPA  analysis. 

•  •  •  •  • 

6.3  *  *  * 

Note:  When  taking  samples  from  tanks 
suspected  of  containing  flammable 
atmospheres,  precautions  should  be  taken  to 
guard  against  ignitions  due  to  static 
electricity.  No  object  or  material  should  be 
lowered  into  or  suspended  in  a  compartment 
of  a  tank  which  is  being  filled  or  immediately 
after  cessation  of  pumping.  A  waiting  period 
of  approximately  hve  minutes  will  generally 
permit  a  substantial  relaxation  of  the 
electrostatic  charge;  under  certain  conditions 
a  longer  period  may  be  deemed  advisable. 

*  •  •  *  • 

11.2  *  *  * 

11.2.1  Apparatus.  A  suitable  sampling 
apparatus  and  bottle  or  beaker  as  shown  in 
Figure  2  is  required.  Figure  2  is  shown  for 
illustration  purposes.  Actual  detail  of  the 
apparatus  may  vary  as  long  as  the  function  of 
obtaining  a  representative  sample  is  not 
changed.  In  oi^er  to  control  sample  container 
niling  rates  for  collection  of  all-levels  and 
running  samples,  the  sample  container 
opening  diameters,  as  measured  from  the 
inside  neck  of  the  container  or  its  restrictor 
cap  opening  are  recommended  as  outlined  in 
the  table  below: 

Recommended  Sample  Container 
Opening  Diameters 

[for  proper  fill  rates  during  alt-levels  and  running 
sample  collection] 


Container 

volume 

Inside  diameter  at  opening  or 
restriction 

0.28  inches  (7  mm) 

0.39  mches  (K)  mm) 

0.55  irtches  (14  mm) 

0.75  inches  (19  mm) 

32  m . 

Note:  If  nil  rate  is  too  fast  or  too  slow 
adjust  the  restrictor  cap  size  to  allow  a 
manageable  sample  retrieval  rate.  These 
recommended  opening  diameters  are  smaller 
than  the  maximum  allowable  diameters  of 
section  12  and  are  meant  only  as  guidelines 
for  restricted  orifice  bottle  sampling. 
***** 


11.5  *  *  * 

11JS.1  Apparatus.  Sample  containers 
conforming  with  section  4i  should  be  used.  A 
spacer,  if  appropriate  (figure  8).  and  a  nozzle 
extension  device  similar  to  that  shown  in 
Figures  7, 7a,  or  7b  shall  be  used  when  nozzle 
sampling.  The  nozzle  extension  device  does 
not  need  to  be  identical  to  that  shown  in 
Figures  7,  7a,  or  7b  but  it  should  be  a  device 
that  will  bottom  fill  the  container  with  a 
minimum  amount  of  vapor  loss. 

11.5.2  Retail  sampling  procedure. 

11.5.2.1  If  a  nozzle  extension  as  found  in 
Figure  7  or  7a  is  used,  3  gallons  of  gasoline 
should  flrst  be  dispensed  from  the  pump 
nozzle  to  purge  the  pump  hose  and  nozzle. 
Then  a  small  amount  of  product  should  be 
dispensed  through  the  nozzle  extension  into 
the  sample  container  to  rinse  the  sample 
container.  A  pump  nozzle  spacer  (Figure  6) 
may  be  used  if  the  pump  is  a  vapor  recovery 
type.  Rinse  the  sample  container  and  discard 
the  waste  product  into  an  appropriate 
container.  Insert  the  nozzle  extension  (Figure 
7  or  7a)  into  the  sample  container  and  insert 
the  pump  nozzle  into  the  extension  with  slot 
over  the  air  bleed  hole  (when  using  Figure  7). 
Fill  the  sample  container  slowly  through  the 
nozzle  extension  to  70-85  percent  full  (Figture 
8).  Remove  the  nozzle  extension.  Cap  the 
sample  container  at  once.  Check  for  leaks. 
Discard  the  sample  container  and  resample  if 
leak  occurs.  If  the  sample  container  is  leak 
tight,  label  the  container  and  deliver  it  to  the 
laboratory. 

11.5.2.2  If  a  nozzle  extension  as  found  in 
Figure  7b  is  used,  3  gallons  of  gasoline  should 
first  be  dispensed  from  the  pump  nozzle  to 
purge  the  pump  hose  and  nozzle.  Then  screw 
a  d^  and  dirt  free  4  oz  sample  bottle 
container  onto  the  bottle  filling  Bxture.  Insert 
the  nozzle  into  the  nozzle  extension.  Insert 
the  discharge  end  of  the  modiRed  nozzle 
extension  into  a  gasoline  safety  can  or  into 
the  filler  neck  of  a  vehicle.  Obtain  the  sample 
by  pumping  at  least  0.2  gallon  through  the 
sampler.  Remove  the  sample  bottle  from  the 
fixture.  The  sample  must  be  70-85  percent 
full.  Cap  the  sample  container  at  once.  Check 
for  leaks.  Discard  the  sample  container  and 
re-sample  if  leak  occurs.  If  the  sample 
container  is  leak  tight,  label  the  container 
and  deliver  it  to  the  laboratory. 

12.  *  *  * 

12.2  Sample  containers.  Use  containers  of 
not  less  than  4  ounces  (118  ml)  nor  more  than 
two  gallons  (7.6  liters)  capacity,  of  sufficient 
strength  to  withstand  the  pressure  to  which 
they  may  be  subjected,  and  of  a  type  that  will 
permit  replacement  of  the  cap  or  stopper  with 
suitable  connections  for  the  transfer  of  the 
sample  to  the  gasoline  chamber  of  the  vapor 
pressure  testing  apparatus.  Open-type 
containers  have  a  single  opening  which 
permits  sampling  by  immersion.  Closed-type 
containers  have  two  openings,  one  in  each 
end  (or  the  equivalent  thereof),  fitted  with 
valves  suitable  for  sampling  by  purging. 

12.3  *  •  * 

12.4  Sampling  open  tanks.  Use  clean 
containers  of  the  open  type  when  sampling 
open  tanks  and  tank  cars.  An  all-levels 
sample  obtained  by  the  bottle  procedure  is 
recommended.  Before  taking  the  sample, 
flush  the  container  by  immersing  it  in  the 
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product  to  be  sampled.  Then  obtain  the 
sample  immediately.  The  sample  must  be  TO¬ 
SS  percent  full.  Close  the  container  promptly 
and  conHiTn  it  is  not  leaking.  Label  the 
container  and  deliver  it  to  the  laboratory. 

12.5.  Sampling  closed  tanks.  Containers 
of  the  closed  type  may  be  used  to  obtain 
samples  from  closed  or  pressure  tanks. 

Obtain  the  sample  using  the  purging 
procedure  described  in  12.6. 

***** 

BtLLIHQ  CODE  e960-S0-M 
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Make  from  1/4  Inch  flat  stock  ( recommend  non-ferrous  material) 

All  dimensions  in  inches 
Scale:  linch  s  1  inch 
Break  ail  edges  and  corners 

Figure  6.  Spacer  for  Nozzle  Sampling 


Il’mintmum 


All  dimer 
All  decimal  dimensions  rei 
Tolerance  for  all  oti 
Made  of  non-ferrous  mj 
Scale:  0.7 


Figure  7b.  Nozzle  Extension  for  ^ 
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height  ol  4  ot  bonte 


tapped  and  threaded  to  Kt  4  oi  bonte  neck 


mensions  in  inches 

IS  represent  minimum  and  maximum 

ill  other  dimensions  is  +  1/32" 

IS  material,  uneffected  by  gasoline 
:  0.700  inch  =  1  inch 


r  Nozzle  Sampling  with  4  ounce  bottle 
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***** 

5.  Appendix  B  to  part  80  is  proposed  to  be 
revised  to  read  as  follows: 

Appendix  E  to  Part  80— Test  for  Determining 
Reid  Vapor  Pressure  (RVP)  of  Gasoline  and 
Gasoline-Oxygenate  Blends 

1.  Scope. 

1.1  This  method  covers  the  determination 
of  the  absolute  pressure,  measured  against  a 
vacuum  of  a  gasoline  or  gasoline-oxygenate 
blend  sample  saturated  with  air  at  32-40  T 
(0-4.5  *C).  The  absolute  (measured]  pressure 
is  observed  with  a  system  volume  ratio  of  1 
part  sample  and  4  parts  evacuated  space  at 
100  “F  (37.8  ’C). 

1.2  The  values  stated  in  pounds  per 
square  inch  absolute  are  standard. 

2.  Summary  of  method. 

2.1  A  known  volume  of  air-saturated  fuel 
at  32-40  °F  is  introduced  into  an  evacuated, 
thermostatically  controlled  test  chamber,  the 
internal  volume  of  which  is  or  becomes  five 
times  that  of  the  total  test  specimen 
introduced  into  the  test  chamber.  After  the 
injection  the  test  specimen  is  allowed  to 
reach  thermal  equilibrium  at  the  test 
temperature,  100  *F  (37.8  *C).  The  resulting 
pressure  increase  is  measured  with  an 
absolute  pressure  measuring  device  whose 
volume  is  included  in  the  total  of  the  test 
chamber  volume.  The  measured  pressure  is 
the  sum  of  the  partial  pressures  of  the  sample 
and  the  dissolved  air. 

2.2  The  total  measured  pressure  is 
converted  to  Reid  vapor  pressure  by  use  of  a 
correlation  equation  (see  section  9). 

3.  Apparatus. 

3.1  The  apparatus  shall  employ  a 
thermostatically  controlled  test  chamber 
which  is  capable  of  maintaining  a  vapor-to- 
liquid  ratio  between  3.95  and  4.05  to  1.00. 

3.2  The  pressure  measurement  device 
shall  have  a  minimum  operation  range  from  0 
to  15  psia  (0  to  103  kPa)  with  a  minimum 
resolution  of  0.05  psia  (0.34  kPa).  The 
pressure  measurement  device  shall  include 
any  necessary  electronic  and  readout  devices 
to  display  the  resulting  reading. 

3.3  The  test  chamber  shall  be  maintained 
at  100  ±0.2  'F  (37.8  ±0.1  *C)  for  the  duration 
of  the  test  except  for  the  time  period  after 
sample  injection  when  the  sample  is  coming 
to  equilibrium  with  test  temperature  of  100 
±0.2  °F  (37.8  ±0.1  X). 

3.4  A  thermometer  that  meets  the 
specification  ASTKl  18  F  (18  C)  or  a  platinum 
resistance  thermometer  shall  be  used  for 
measuring  the  temperature  of  the  test 
chamber.  The  minimum  resolution  for  the 
temperature  measurement  device  is  0.2  *F  (0.1 
*C)  and  an  accuracy  of  ±0.2  °F  (±0.1  *C). 

3.5  The  vapor  pressure  apparatus  shall 
have  a  provision  for  the  introduction  of  the 
test  specimen  into  the  evacuated  or  to  be 
evacuated  test  chamber  and  for  the  cleaning 
or  purging  of  the  chamber  following  the  test. 

3.6  If  a  vacuum  pump  is  used,  it  must  be 
capable  of  reducing  the  pressure  in  the  test 
chamber  to  less  than  0.001  psia  (0.007  kPa}..If 
the  apparatus  uses  a  piston  to  induce  a 
vacuum  in  the  sample  chamber  the  residual 
pressure  shall  be  no  greater  than  0.001  psia 
(0.007  kPa)  upon  full  expansion  of  the  test 
chamber  devoid  of  any  material  at  100  ±0.2 
T  (37.8  ±0.1  X). 


3.7  Ice  water  or  air  bath  for  chilling  the 
sample  to  a  temperature  between  32-40  *F  (0- 
4.5  X). 

3.8  Mercury  barometer,  0  to  17.4  psia  (0  to 
120  kPa)  range. 

3.9  McLeod  vacuum  gauge,  to  cover  at 
least  the  range  of  0  to  5  mm  Hg  (0  to  0.67 
kPa).  Calibration  of  the  McLeod  gauge  is 
checked  as  in  accordance  with  Annex  A6  of 
ASTM  test  Method  D  2892. 

4.  Reagents  and  materials. 

4.1  Quality  contra!  standards.  Use 
chemicals  of  at  least  99%  purity  for  quality 
control  standards.  Unless  otherwise 
indicated,  it  is  intended  that  all  reagents 
conform  to  the  specifications  of  the 
committee  on  Analytical  Reagents  of  the 
American  Chemical  Society  where  such 
specifications  are  available.  Lower  purities, 
different  compounds,  and  mixtures  may  be 
used,  provided  it  is  first  ascertained  that  the 
materials  are  of  su^icient  purity  to  permit 
their  use  without  lessening  the  accuracy  of 
the  determination  (see  section  7.3). 

4.1.1  2,2,4-trimethylpentane 

4.1.2  2,2-dimethylbutane 

4.1.3  3-methylpentane 

4.1.4  n-pentane 

4.1.5  acetone 

4.2  n-pentane  (commercial  grade — 95% 
pure) 

5.  Handling  of  samples. 

5.1  The  sensitivity  of  vapor  pressure 
measurements  to  losses  through  evaporation 
and  the  resulting  change  in  composition  is 
such  as  to  require  the  utmost  precaution  in 
the  handling  of  samples.  The  provisions  of 
this  section  apply  to  all  samples  for  vapor 
pressure  determinations. 

5.2  Sample  in  accordance  with  40  CFR 
Part  80,  Appendix  D. 

5.3  Sample  container  size.  The  minimum 
size  of  the  sample  container  from  which  the 
vapor  pressure  sample  is  taken  is  4  ounces 
(118  ml).  It  will  be  70  to  85%  filled  with 
sample. 

5.4.  Precautions. 

5.4.1  Determine  vapor  pressure  as  the  Hrst 
test  on  a  sample.  Multiple  analyses  may  be 
performed,  but  must  be  evaluated  given  the 
stated  precision  for  the  size  of  the  sample 
container,  and  the  order  in  which  they  were 
run  in  relation  to  the  initial  analysis. 

5.4.2  Protect  samples  from  excessive  heat 
prior  to  testing. 

5.4.3  Leaking  samples  should  be  replaced 
if  possible.  Analysis  results  from  leaking 
sample  containers  must  be  marked  as  such. 

5.4.4  Samples  that  have  separated  into 
two  phases  should  be  replaced  if  possible. 
Analysis  results  from  samples  that  have 
phase  separated  must  be  marked  as  such. 

5.4.5  Sample  handling  temperature.  In  all 
cases,  cool  the  sample  to  a  temperature  of  32- 
40  *F  (0-4.5  *C)  before  the  container  is 
opened.  To  ensure  sufficient  time  to  reach 
this  temperature,  directly  measure  the 
temperature  of  a  similar  liquid  at  a  similar 
initial  temperature  in  a  like  container  placed 
in  the  cooling  bath  at  the  same  time  as  the 
sample. 

6.  Preparation  for  test. 

6.1  Verification  of  sample  container 
filling.  With  the  sample  at  a  temperature  of 
32-40  °F  (0-4.5  ’C),  take  the  container  from 
the  cooling  bath,  wipe  dry  with  an  absorbent 


material,  unseal  it  and  examine  its  ullage. 
The  sample  content  as  determined  by  use  of 
a  suitable  gauge,  should  be  equal  to  70  to  80 
volume  %  of  the  container  capacity. 

6.1.1  Analysis  results  from  samples  that 
contain  less  than  70  volume  %  of  the 
container  capacity  must  be  marked  as  such. 

6.1.2  If  the  container  is  more  than  80 
volume  %  full,  pour  out  enough  sample  to 
bring  the  container  contents  within  the  70  to 
80  volume  %  range.  Under  no  circiunstance 
may  any  sample  poured  out  be  returned  to 
the  container. 

6.2  Air  saturation  of  the  sample  in  the 
sample  container.  With  the  sample  at  a 
temperature  of  32-40  *F  (0-4.5  *C),  take  the 
container  from  the  cooling  bath,  wipe  dry 
with  an  absorbent  material,  unseal  it 
momentarily,  taking  care  to  prevent  water 
entry,  re-seal  it,  and  shake  it  vigorously. 
Return  it  to  the  bath  for  a  minimum  of  2 
minutes.  Repeat  the  air  introduction 
procedure  twice,  for  a  total  of  three  air 
introductions  to  completely  saturate  the 
sample. 

6.3  Prepare  the  instrument  for  operation 
in  accordance  with  the  manufacturer’s 
instructions. 

6.3.1  Instruments  with  vacuum  pumps. 
Clean  and  dry  the  test  chamber  as  required  to 
obtain  a  sealed  test  chamber  pressure  of  less 
than  0.01  psi  (0.07  kPa)  for  1  minute.  If  the 
pressure  exceeds  this  value  check  for  and 
resolve  in  the  following  order;  residual 
sample  or  cleaning  solvent,  sample  chamber 
leaks,  and  transducer  calibration. 

6.3.2  Instruments  without  vacuum  pumps. 
The  sample  purges  the  sample  chamber 
through  a  series  of  rinses  before  the  analysis 
occurs.  Errors  due  to  leaks  in  the  plunger, 
piston  seals,  or  carry-over  from  previous 
samples  or  standards  may  give  erratic  results 
(see  Note  of  Section  6.3.2).  The  operator  must 
run  a  quality  control  standard  for  at  least  one 
in  twenty  analyses  or  once  a  day  to 
determine  if  there  is  carry  over  from  previous 
analyses  or  if  leaks  are  occurring. 

Note:  When  using  a  self-cleaning  apparatus 
some  residual  product  may  be  carried  over 
into  subsequent  analyses.  Carry-over  efrect 
should  be  investigated  when  conducting 
sequential  analyses  of  dissimilar  materials, 
especially  calibration  standards.  Inaccuracies 
caused  by  carry-over  effect  should  be 
resolved  using  testing  procedures  designed  to 
minimize  such  interferences. 

6.4  If  a  syringe  is  used  for  the  physical 
introduction  of  the  sample  specimen,  it  must 
be  either  clean  and  dry  before  it  is  used  or  it 
may  be  rinsed  out  at  least  three  times  with 
the  sample.  When  cleaning  the  syringe,  the 
rinse  may  not  be  returned  to  the  sample 
container.  The  syringe  must  be  capable  of 
obtaining,  upon  filling  with  the  sample 
charge,  a  quantity  of  sample  that  has  an 
entrained  gas  volume  of  less  than  3%  of  the 
necessary  sample  volume. 

7.  Calibration. 

7.1  Pressure  measurement  device. 

7.1.1  Check  the  calibration  of  the  pressure 
measurement  device  daily  or  until  the 
stability  of  the  device  is  documented  as 
having  less  than  or  equal  to  0.03  psi  (0.2  kPa) 
drift  per  unit  of  the  appropriate  calibration 
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period  When  calibration  is  necessary,  fc^ow 
the  procedures  in  sections  7.1.2  through  7.1A 

7.1.2  Connect  a  properiy  calibrated 
McLeod  gauge  to  the  vacuum  source  line  to 
the  test  chamber.  Apply  vacuum  to  the  test 
chamber.  When  the  McLeod  gauge  registers  a 
pressure  less  than  OA  mm  Hg  (0.1  kPa)  adjust 
the  pressure  measurement  device's  sero 
control  to  match  to  within  ±  OOl  psi  (0.07 
kPa)  of  the  McLeod  Gauge. 

7.U  Open  the  test  chamber  to  the 
atmosphere  and  observe  the  pressure 
measurement  device's  reading.  Adjust  the 
pressure  measurement  devices  span  control 
to  within  1  0.01  psi  (0.07  kPa)  of  a 
temperature  and  latitude  adjusted  mercury 
barometer. 

7.1.4  Repeat  steps  7.1.2  and  7.1.3  until  the 
instrument  zero  and  barometer  readings  read 
correctly  without  further  adjustments. 

7.2  Thermometer.  Chedc  die  calibration  of 
the  ASTM 18  F  (18  C]  thermometer  or  die 
platinum  resistance  thermometer  used  to 
monitor  the  test  chamber  at  least  every  six 
months.  Check  the  reading  of  the 
thermometer  against  a  NaUonal  Institute  of 
Standards  and  Technology  traceable 
thermometer. 

7.3  (polity  assurance.  The  instrument's 
performance  must  be  checked  at  least  once 
per  day  using  a  quality  control  standard 
listed  in  section  4.1.  In  the  case  of  the  non¬ 
vacuum  pump  instruments  the  frequency  is 
stated  in  section  6.3.2.  The  standa^  must  be 
chilled  to  the  same  temperature,  have  the 
same  ullage,  and  saturated  with  air  in  the 
same  manner  as  the  samples.  Record  total 
measured  pressure  and  compare  against  the 
following  reference  volumes; 


Compound 

Low6r  cofibx)! 
lifnit 

Upper  control 
limit 

2,2.4- 

2.39  psia  (16.5 

3.03  psi  (20.9 

Irimethylpen- 

tane. 

kpa) 

3- 

6.86  psia  (47  J 

7.26  psi  (50.1 

mettiytpen- 
tane.  1 

kpa). 

•<pa) 

Compound  j 

Lowor  control 
IMI 

Upper  control 
imit 

•••••••••••••• 

7.07  psia  (55.0 

8.12  psi  (56.0 

kpa). 

kPE) 

2,2- 

10.64  psia 

10.93  psi  (75.4 

dimelhyltw- 

(73.4  kpa). 

kpa) 

tane. 

n-pentane _ 

16.20  psia 

16.40  psi 

(111.7  kpa). 

(113.1  kpa) 

If  the  observed  pressure  does  not  fall 
between  the  reference  values,  check  the 
instrument  for  leaks  and  its  calibration 
(Section  7). 

7.3.1  Other  compounds,  gasolines,  and 
gasoline  blends  may  be  used  as  control 
standards  as  long  as  these  materials  have 
been  statistically  evaluated  for  their  mean 
total  measured  pressure  using  an  instrument 
that  conforms  to  this  procedure. 

7.3.2  The  control  limits  can  be  calculated 
with  the  following  formula; 

Mean  measured  pressure — x=xjn 
Standard  Deviation — Sis((X  x*-(2  x)*/n)/ 
(n-l))V4 

Upper  Control  Limit — UCL=x-t-(ta-i«4n)‘(8.) 
Lower  Control  Limit — ^LCL=x-i-(ta.i,»m)*(8x) 
where: 

Xt  is  the  individual  analyses  of  the  control 
standard,  n  is  the  number  of  analyses 
(for  a  new  instrument  or  a  new  control 
standard  this  should  be  at  least  ten 
analyses) 

(tn-iaais)  is  the  two-tailed  student  t  statistic 
for  n-1  de^ees  of  freedom  for  95%  of  the 
expected  ^ta  from  the  analysis  of  the 
standard. 

8.  Procedure. 

8.1  Remove  the  sample  from  the 
cotrfing  bath  or  refrigerator,  dry  the 
exterior  of  the  container  with  absorbent 
material,  unseal,  and  insert  the  transfer 
tube,  syringe,  or  transfer  connection  (see 
section  6).  Draw  an  aliquot  (minimize 
gas  bubbles]  of  sample  into  a  gas  tight 
syringe  or  transfer  the  sample  using 
tubing  or  transfer  connection  and 
deliver  this  test  specimen  to  the  test 


chamber  as  rapidly  as  possible.  The 
total  time  between  opening  the  chilled 
sample  container  and  inserting/ securing 
the  syringe  or  transfer  connection  into 
the  sealed  test  chamber  shall  not  exceed 
one  minute. 

8.2  Follow  the  manufacturer’s  instructions 
for  injection  of  the  test  specimen  into  the  test 
chamber,  and  for  the  operation  of  the 
instrument  to  obtain  a  total  measured  vapor 
pressure  result  for  the  test  specimen. 

8.3  Set  the  instrument  to  read  the  test 
results  in  terms  of  total  measured  pressure.  If 
the  instnunent  is  capable  of  calculating  a 
Reid  vapor  pressure  equivalent  value  ensure 
that  only  the  parameters  in  section  9.2  are 
used. 

9.  Calculation  and  record  of  result 

9.1  Note  the  total  measur^  vapor 
pressure  reading  for  the  instrument  to  the 
nearest  0.01  psi  (0.07  kPa).  For  instruments 
which  do  not  automatically  display  a  stable 
pressure  value,  manually  note  die  pressure 
indicator  reading  every  minute  to  die  nearest 
0.01  psi  (0.07  kPa).  When  three  successive 
readings  agree  to  within  0J)1  psia  (0.07  kPa) 
note  the  hnal  result  to  the  nearest  0J)1  psia 
(0.07  kPa). 

9.2  Using  the  following  correlation 
equation,  calculate  the  Reid  vapor  pressure 
(RVP)  that  is  equivalent  to  the  total  measured 
vapor  pressure  obtained  from  the  instrument, 
in  order  to  compare  the  total  measured  vapor 
pressure  result  to  the  Reid  vapor  pressure 
standards  set  out  at  40  CFR  80.27.  Ensure  that 
the  instrument  reading  in  this  equation 
corresponds  to  the  total  measured  pressure 
and  has  not  been  corrected  by  an 
automatically  programmed  correction  factor. 

RVP.  psi  (kPa)=(0.956  *  X)-A 
where; 

X= total  measured  vapor  pressure 
A=0.347  psi  (2.39  kPa) 

9.3  Record  the  RVP  to  the  nearest  0.01  psi 
as  the  official  test  result 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  2, 154, 157, 284,  375,  and 
380 

[Docket  No.  RM90-1-000;  Order  No.  555] 

Revisions  to  Reguiations  Governing 
Authorizations  for  Construction  of 
Naturai  Gas  Pipeiine  Facilities 

September  20. 1991. 

AGENCY:  Federal  Energy  Regulatory 

Commission 

action:  Final  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  a  Hnal  rule  to  revise  its 
regulations  governing  authorizations  to 
construct  natural  gas  pipeline  facilities 
and  its  environmental  regulations.  The 
final  rule  promulgates  changes  in  the 
regulations  necessary  to  reflect  the 
competitive  marketplace  which  has 
developed  in  the  natural  gas  industry. 
The  Hnal  rule  expands  the  options 
available  for  pipeline  construction 
authorization  and  the  recovery  of 
associated  costs. 

EFFECTIVE  DATE:  This  final  rule  will 
become  effective  on  November  19, 1991. 
ADDRESSES:  Appendices  C,  D,  E,  F,  and 
G  and  the  environmental  assessment 
referenced  in  the  preamble  are  not  being 
printed  in  the  Federal  Register.  These 
documents  are  available  for  review  at 
the  following  address:  Reference  and 
Information,  Federal  Energy  Regulatory 
Commission,  room  3104. 941  North 
Capitol  Street  NE.,  Washington,  DC 
20426,  (202)  208-1371. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  S.  Leiss,  Office  of  Pipeline  and 
Producer  Regulation.  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE..  Washington,  DC 
20426,  (202)  208-0066. 

Connie  CaldweU.  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
'  Commission,  825  North  Capitol  Street 
NE..  Washington.  DC  20426.  (202)  208- 
1022. 

SUFPLEMENTARY  INFORMATION:  In 

addition  to  publishing  the  full  text  of  this 
document  in  the  Federal  Register,  all 
interested  persons  may  inspect  or  copy 
the  contents  of  this  document  during 
normal  business  hours  in  room  3308,  941 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 


charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and  1 
stop  bit  The  full  text  of  this  interim  rule 
will  be  available  on  CIPS  for  30  days 
from  the  date  of  issuance.  The  complete 
text  on  diskette  in  WordPerfect  format 
may  also  be  purchased  from  the 
Commission’s  copy  contractor.  La  Dorn 
Systems  Corporation,  also  located  in 
room  3308,  941  North  Capitol  Street,  NE., 
Washington,  DC  20426. 

Before  Commissioners:  Martin  L  Allday. 
Chairman;  Charles  A.  Trabandt.  Elizabeth 
Anne  Moler,  jerry  ).  Langdon  and  Branko 
Terzic. 

Issued:  September  20. 1991. 
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Authorization 

B.  Rates  at  the  Time  of  Subsequent  Section 
4  Rate  Proceedings 
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i.  Introduction 

ii.  The  Competitive  Negotiation  Procedure 

IX.  Interplay  ^tween  the  Two  Menus 

X.  Environmental  Analysis 

XI.  Regulatory  Flexibility  Certification 

XII.  Information  Collection  Requirements 
Xm.  Effective  Date 

I.  Introduction 

The  Federal  Energy  Regulatory 
Commission  (Commission]  is  issuing  a 
Hnal  rule  to  revise  its  regulations 
governing  authorizations  to  construct 
natural  gas  pipeline  facilities  and  its 
environmental  regulations.  The  Hnal  rule 
promulgates  changes  in  the  regulations 
necessary  to  reflect  the  competitive 
marketplace  which  has  developed  in  the 
natural  gas  industry. 

The  hnal  rule  expands  the  options 
available  for  pipeline  construction 
authorization  and  the  recovery  of 
associated  costs.  Two  menus,  one  of 
construction  authorizations  and  the 
other  of  rate,  or  cost  recovery,  options, 
are  established.  The  options  available  in 
these  menus  may  be  coordinated  in 
whatever  manner  would  best 
accommodate  the  pipeline’s  proposal. 

The  final  rule  fulfills  its  major 
objective,  to  expedite  pipeline 
construction  authorizations,  in  several 
additional  ways.  First,  it  affirms  the 
exemption  from  the  certificate 
requirements  of  section  7  of  the  Natural 
Gas  Act  (NGA)  for  construction  of 
facilities  to  be  used  solely  for 
transactions  under  section  311  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Second,  it  reduces  the  number  of 
construction  projects  that  will  require 
the  filing  of  a  part  157,  subpart  A 
application  by  removing  the  project  cost 
limit  for  prior  notice  blanket 
construction  and  by  increasing  the 
project  cost  limit  for  automatic  blanket 
construction  to  $10,000,000.  Also,  the 
definition  of  "eligible  facility”  for 
purposes  of  blanket  construction  is 
expanded  to  include  mainline  facilities 
and  facilities  which  need  to  be  replaced. 

Third,  the  final  rule  creates  a  new  "at- 
risk”  framework  to  govern  the  recovery 
of  costs  associated  with  any  pipeline 
construction  project  which  does  not 
meet  the  traditional  criteria,  as  revised 
by  the  rule,  generally  governing  the 
certification  process.  Each  project 
placed  "at  risk”  will  proceed  on  its  own 
authorization  track.  Therefore,  the 
Ashbacker  principle,  as  discussed  more 
fully  below,  would  not  apply  to  these 
projects. 

Fourth,  the  rule  adopts  a  new 
abbreviated  section  4  procedure  which 
may  be  used  to  change  a  pipeline’s 
existing  rates  in  order  to  charge 
incremental  cost-based  or  negotiated 
rates  for  new  facilities.  'This  procedure 


could  be  used  in  lieu  of  proceeding 
under  the  more  lengthy  procedures  of  a 
general  section  4  rate  filing. 

Fifth,  the  final  rule  significantly 
revises  the  self-implementing 
environmental  procedures  previously  set 
forth  in  §  157.206(d),  and  moves  those 
requirements  to  §  157.103.  The  rule  also 
sets  forth  the  compliance  procedures  to 
be  followed  and  the  report  to  be  filed 
with  the  Commission  to  verify 
compliance.  Further,  the  rule  eliminates 
four  of  the  current  environmental  exhibit 
requirements  and  substitutes  two  new 
exhibits  in  their  place. 

Sixth,  the  rule  codifies  certain 
environmental  review  procedures.  These 
procedures  are  not  new,  additional 
requirements,  but  merely  represent  a 
co^fication  of  well-established 
procedures  which  have  previously  been 
imposed  on  an  informal  basis.  The 
codification  of  these  requirements  will 
eliminate  any  confusion  applicants  may 
have  regarding  the  Commission’s 
requirements  and  will,  therefore,  serve 
to  expedite  Commission  review. 

II.  Reporting  Requirements 

The  final  rule  consolidates  the 
reporting  requirements  in  FERC-577 
(1902-0128)  and  FERC-677(A)  (1902- 
0161],  Gas  Pipeline  Certificates: 
Environmental  Impact  Statement,  as 
contained  in  the  Notice  of  Proposed 
Rulemaking  issued  August  2, 1990,  in 
this  proceeding,  (FERC-577)  and  the 
related  Interim  Rule  (Order  No.  525) 
issued  August  2, 1990,  in  Docket  Na 
RM90-14-000  [FERC-577(A)].  This 
consolidation  will  result  in  a  net 
increase  (from  179,800  hours  to  234,000 
hours]  in  the  total  annual  reporting 
burden  under  FERC-577.  The  estimated 
number  of  filings  is  expected  to  increase 
from  approximately  1,110  at  present 
[excluding  the  filings  attributable  to 
FERC-577(A)),  to  approximately  1,200 
filings  per  year.  Section  311  filings  that 
were  required  under  the  Interim  Rule 
(Order  Na  525)  are  included  in  the  1,200 
filings.  The  average  burden  per  response 
under  FERC-577  will  increase  from 
approximately  162  hours  to  195  hours. 

No  change  is  expected  in  the  total 
annual  reporting  burden  or  in  the 
estimated  hours  per  response  with 
respect  to  FERC--537.  Gas  Pipeline 
Certificates:  Construction,  Acquisition, 
and  Abandonment  (1902-0060),  or 
FERC-544,  Gas  Pipeline  Rates:  Rate 
Change  (Non-formal)  (1902-0154) 
because  of  ofisetting  decreases  in  hours 
required  per  response  and  increases  in 
the  number  of  responses  and 
respondents. 

The  average  estimated  reporting 
burden  per  response  includes  the  time 
required  for  reviewing  instructions. 


searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
information  collections,  including 
suggestions  for  reducing  this  burden,  to 
Mr.  Mike  Miller,  Federal  Energy 
Regulatory  Commission,  941  North 
Capitol  Street,  NE.,  Washington,  DC 
20426;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  Federal  Energy 
Regulatory  Commission,  Washington. 
DC  20503. 

III.  Background 

The  Commission’s  long-standing  goal 
has  been  to  consider  applications  for 
construction  of  facilities  throughout  the 
country  in  a  timely  manner  in  order  to 
enhance  natmal  gas  service  to  the 
public.  Implicit  in  this  goal  is  the 
obligation  to  facilitate  gas  service  by 
considering  construction  proposals  as 
expeditiously  as  possible,  while  still 
meeting  the  mandates  of  the  Natural 
Gas  Act  (NGA),*  the  Natural  Gas  Policy 
Act  of  1978  (NGPA),®  and  the  various 
Federal  environmental  statutes. 

Since  fiscal  year  1988  the  Commission 
has  issued  certificates  authorizing 
construction  and  operation  of  170  major 
pipeline  projects.  'These  projects  account 
for  over  8,100  miles  of  new  natural  gas 
pipeline  which  provide  approximately 
23.2  Bcf  per  day  of  additional  natural 
gas  service.  These  facilities  represent 
over  $8.4  billion  of  new  investment  and 
are  equivalent  to  approximately  4.2 
MBbl  of  oil  per  day. 

In  processing  these  applications,  the 
Commission  has  gained  a  great  deal  of 
experience  in  how  best  to  fulfill  one  of 
its  most  important  priorities:  to  expedite 
the  consideration  of  construction 
proposals  in  order  to  get  needed 
additional  pipeline  facilities  built  on  a 
timely  basis.  The  final  rule  being 
adopted  here  builds  upon  that 
experience  and  the  realities  of  the 
market  place  as  the  Commission  has 
come  to  see  them.  For  example,  as  noted 
in  our  notice  of  proposed  rulemaking,® 
last  summer  the  Conunission  initiated  a 
policy  of  phasing  the  processing  of 
applications  for  section  7  certificates. 
Because  it  frequently  takes  a  significant 
amount  of  time  to  complete  the 
environmental  reviews  of  certain 


‘  15  U.S.C.  n7-717w. 

*  15  U.S.C.  3301-3432. 

*  Revisions  to  Regulations  Governing  CeiUficatos 
for  Construction,  FERC  Stats.  A  Regs,  f  32,477. 55  FR 
33.027  (Aug.  13. 1990)  (Moler,  dissenting). 
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projects,  the  Commission  adopted  the 
practice  of  issuing  preliminary 
determinations  on  all  non- 
environmental  issues  as  soon  as  its 
analysis  of  such  issues  was  completed.^ 
The  issuance  of  preliminary  decisions 
has  allowed  the  Commission  to  provide 
a  greater  degree  of  regulatory  certainty 
to  projects  in  a  timely  manner,  pending 
completion  of  their  environmental 
reviews.  As  will  be  discussed  in  greater 
detail  below,  the  Conunission  has  also 
taken  significant  steps  toward  revising 
its  policies  and  procedures  to  reflect  the 
fact  that  as  the  natural  gas  industry 
becomes  increasingly  competitive,  it 
may  be  undesirable  to  continue  holding 
pipelines  to  the  traditional  requirements 
for  showing  that  a  proposal  is  required 
by  the  public  convenience  and 
necessity.  For  example,  in  Natural  Gas 
Pipeline  Company  of  America,^  the 
Commission  states  that  “although 
speciHc  reserve  and  customer  data 
would  be  useful  in  our  determination  of 
whether  the  proposal  is  in  the  public 
convenience  and  necessity,  the  manner 
in  which  we  apply  the  Commission's 
regulations  depends  upon  the  nature  of 
the  project”  In  that  case.  Natural's 
project  was  intended  to  provide 
additional  capacity  to  alleviate  a 
constraint  on  an  existing  line  and  to 
provide  system-wide  flexibility  between 
Natural's  mainlines  and  its  gas  supply 
Helds,  rather  than  to  service  a  specific 
market  or  to  transport  source-specific 
reserves.  Thus,  the  Commission  found 
acceptable  Natural's  failure  to  submit 
speciHc  gas  supply  data  and  precedent 
agreements  or  letters  of  intent  to 
purchase  gas  from  Natural.  In  Northern 
Natural  Gas  Coiporation  ®  and  ANR 
Pipeline  Company,'*  the  Commission 
issued  certiflcates  for  traditional 
pipeline  construction  projects,  but 
required  the  pipelines  to  Hie  fully 
executed  contracts  with  shippers  before 
any  construction  commenced.  However, 
in  a  number  of  later  cases,  eg., 
Transwestem  Pipeline  Company,*  ANR 
Pipeline  Company,*  and  AMa  Energy 
Resources,  a  Division  of  Arkla,  Inc.,** 
the  Commission  authorized  the 
construction  of  facilities  in  the  absence 
of  executed  Hrm  contracts  with  shippers, 
but  protected  the  interests  of  the  public 
instead  by  placing  the  pipelines  at  risk 
for  the  costs  associated  with  the  new 


•  See,  e.g:  Delta  Pipeline  Co..  52  FERC 1  61.004 
(1990):  El  Paso  Natural  Gas  Co.,  55  FERC  1  61,180 
(1991). 

*48  FERC  161.311  (1989). 

•51  FERC  161.316  (1990). 

'  51  FERC  1  61.359  (1990). 

•  54  FERC  1 61.031  (1991). 

•  54  FERC  1 61.032  (1991). 

•o  54  FERC  1 61.033  (1991). 


facilities  in  the  event  all  of  the  newly 
constructed  capacity  were  not 
subscribed  under  Hrm  contracts  at  the 
time  the  pipelines  Hied  to  include  the 
costs  in  their  rates. 

The  Commission  has  also  recently 
determined  that,  in  the  absence  of  a 
Hnding  by  the  Commission  that  it  would 
be  unreasonable  to  do  so,  agreements 
between  pipelines  and  their  customers 
regarding  rate  design  (speciHcally, 
agreements  on  straight  Hxed-variable  or 
100  percent  demand  charge  rates  as 
opposed  to  modiHed  Hxed-variable 
rates)  should  be  approved.** 

In  early  1990,  the  Commission 
undertook  the  process  of  reviewing  its 
procedures  and  regulations  in  an  effort 
to  determine  additional  ways  to 
expedite  authorization  for  the 
construction  of  new  interstate  natural 
gas  pipelines  in  order  to  accommodate 
the  rapid  changes  in  the  natural  gas 
industry.  This  review  focused  both  on 
the  certiHcate  provisions  of  section  7  of 
the  NGA  and  ^e  construction  authority 
of  section  311  of  the  NGPA,  as  well  as 
the  Commission's  environmental  review 
process. 

During  this  period,  the  United  States 
Court  of  Appeals  for  the  D.C  Circuit 
issued  a  decision  which  remanded  the 
Commission's  interpretation  of  the 
section  311  “on  behalf  of  test.**  The 
Commission  recognized  that  its 
response  to  the  AGD-Hadson  decision 
should  be  coordinated  with  any  action 
taken  regarding  section  311  construction 
as  a  result  of  the  general  review  of 
construction  authorizations.  SpeciHcally, 
since  certain  types  of  section  311 
transportation  services  were  held 
invalid  in  AGD-Hadson,  the  court's 
decision  created  uncertainty  with  regard 
to  whether  pipelines  had  sufficient 
authorization  to  construct  certain 
facilities  to  render  those  services,  or  to 
continue  operation  of  facilities  for 
invalidated  services.  Therefore,  the 
Commission  decided  to  coordinate  its 
consideration  of  the  311  regulations  and 
the  construction  regulations. 

Accordingly,  on  August  2, 1990,  the 
Commission  issued  two  interim  rules 
and  two  notices  of  proposed  rulemaking 
(NOPR).  One  NOPR  and  interim  rule 


'  ‘  See,  e.g.,  Texas  Eastern  Transmission  Corp..  55 
FERC  1  61.477  (1991);  CNG  Transmission  Corp.,  55  f 
61.479  (1991);  Texas  Eastern  Transmission  Corp.,  55 
FERC  1 61.4K  (1991);  Columbia  Gas  Transmission 
Corp.,  55  FERC  61,478  (1991);  Tennessee  Gas 
Pipeline  Co.,  55  FERC  f  61.4190  (1991);  National  Fuel 
Gas  Supply  Corp.,  55  FERC  f  61.476  (1991); 
Tennessee  Gas  Pipeline  Corp.,  55  F^C  f  61.483 
(1991):  Tennessee  Gas  Pipeline  Corp.,  55  FERC  1 
61.484  (1991);  ANR  Pipeline  Co.,  55  FERC  f  61.481 
(1991). 

'*  Associated  Gas  Distributors  v.  FERC  899  F.2d 
1250  (D.C  Cir.  1990).  reh'g  denied.  No.  88-1856  (D.C. 
Cir.  June  18, 1990)  (AGD-Hadson). 


(the  transportation  rules.  Docket  Nos. 
RM90-7-000  *»  and  RM90-13-000.*® 
respectively)  responded  to  the  AGD- 
Hadson  decision;  the  other  NOPR  and 
interim  rule  (the  construction  rules. 
Docket  Nos.  RM90-1-000  *»  and  RM90- 
14-000,**  respectively)  were  based  on 
the  Commission's  review  of  its 
construction  authorizations. 

The  transportation  NOPR  proposed  to 
revise  the  regulations  interpreting  the 
“on  behalf  of  test  to  reflect  the  court's 
“safe  harbor”  suggestion  set  forth  in  the 
AGD-Hadson  decision.  This  “safe 
harbor"  interpretation  would  require  an 
“on  behalf  of'  entity  to  either  (1)  have 
physical  custody  of  and  transport  the 
gas  at  some  point,  or  (2)  hold  title  to  the 
gas  at  some  point  for  a  purpose  related 
to  its  identity  as  a  local  distribution 
company  or  intrastate  pipeline.  The 
transportation  interim  rule  adopted  the 
“safe  harbor"  interpretation  in  order  to 
provide  regulatory  guidance  to  interstate 
pipelines  during  the  promulgation  and 
adoption  of  a  final  transportation  rule. 

The  construction  NOPR,  as  described 
more  fully  below,  proposed  several 
signiHcant  changes  to  the  regulations 
intended  to  expedite  the  pipeline 
construction  process.  It  also  proposed  to 
amend  the  regulations  to  conform  with 
the  Commission's  current  practices  and 
policies  regarding  the  environmental 
review  of  proposed  construction.  The 
interim  construction  rule,  issued 
simultaneously  with  the  construction 
NOPR,  required  notiflcation  to  the 
Commission  30  days  prior  to  the 
commencement  of  any  construction 
activity  under  section  311  or  any 
replacement  of  facilities  under  §  2.55(b) 
of  the  regulations.  The  interim  rule 
expires  upon  issuance  of  the  Hnal  rule  in 
this  proceeding. 

This  order,  adopting  a  Hnal 
construction  rule  in  Docket  No.  RM90-1- 


'•  Revisions  to  Regulations  Governing 
Transportation  Under  Section  311  of  the  Natural 
Gas  Policy  Act  of  1978  and  Blanket  Transportation 
Certificates.  FERC  Stats.  &  Regs,  f  32.476.  55  FR 
33.017  (Aug.  13. 1990). 

'•  Order  No.  526.  Interim  Rule  on  Transportation 
Under  Section  311  of  the  Natural  Gas  Policy  Act  of 
1978,  FERC  StaU.  &  Regs.  1  30.894.  55  FR  33.002 
(Aug.  13, 1990),  amended.  Order  No.  526-A.  FERC 
Stats,  a  Regs.  1 31.899.  55  FR  40.828  (Oct.  5. 1990. 
elective  Sept.  21, 1990),  reh'g  and  stay  denied. 
Order  No.  526-B.  53  FERC  1 61.141  (1990). 

'•  Revisions  to  Regulations  Governing 
CertiRcates  for  Construction,  FERC  Stats.  &  Regs, 
f  32.477  (1990).  55  FR  33,027  (Aug.  13. 1990)  (Moler. 
dissenting). 

'*  Order  No.  525,  Interim  Revisions  to  Regulations 
Governing  Construction  of  Facilities  pursuant  to 
NGPA  Section  311  and  Replacement  of  Facilities, 
FERC  Stats,  ft  Regs.  1  30.895  (1990).  55  FR  33,011 
(Aug.  13, 1990)  (Moler,  dissenting),  clariried,  52 
FERC  {61.252  (1990),  reh'g  denied.  Order  No.  525-A. 
53  FERC  1  61.140  (1990).  55  FR  47. 457  (Nov.  14. 

1990). 


Federal  Register  /  Vol.  56,  No.  202  /  Friday,.  October  18.  1991  /  Rules  and  Regulations 


52333 


000,  is  intended  as  another  step  toward 
making  the  review  and  authorization  of 
proposals  for  new  pipeline  construction 
as  swift  as  possible.  The  hnal  rule 
builds  upon  the  extensive  comments  in 
the  rulemakii^  proceeding  and  the 
experience  gained  by  the  Conunission  in 
its  prior  eR'orts  to  expedite  its  processes. 

IV.  The  Construction  NOPR 

The  construction  NOPR  addressed  all 
the  Commission’s  regulations  which 
relate  to  pipeline  construction.  The 
following  recounts  the  matters  discussed 
in  the  NOPR. 

A.  NGPA  Section  311  Construction 

Section  311  construction  authorization 
has  historically  been  fully  self- 
implementing,  subject  to  compliance 
with  certain  environmental  regulations. 
The  NOPR  questioned  whether 
additional  Commission  oversight  of 
these  construction  projects  was 
necessary  in  light  of  the  extensive 
construction  being  undertaken  pursuant 
to  this  authorization.  Rather  than 
proposing  a  particular  resolution,  the 
construction  NOPR  requested  comments 
on  this  matter.  Specifically,  the  NOPR 
asked:  Are  the  current  relations 
adequate?  If  not.  why  not?  What,  if  any, 
changes  are  necessary? 

The  NOPR  posed  various  options:  (1) 
Rescind  section  311  construction 
authority;  (2)  Require  notification  to  the 
Commission  prior  to  the  commencement 
of  any  section  311  construction;  or  (3) 
Parallel  the  blanket  construction 
authorization  by  setting  project  cost 
limits  and/or  limits  on  the  types  of 
construction  which  could  be  done  under 
section  311.  The  NOPR  emphasized  that 
intrastate  pipelines  would  not  be 
affected  by  any  changes  to  the 
regulations  finally  adopted  in  this 
proceeding. 

B.  NGA  Section  7  Construction 
Authorizations 

1.  Project  Cost  Limits  for  Part  157 
Blanket  Construction 

The  construction  NOPR  also  proposed 
to  substantially  decrease  the  number  of 
projects  which  would  require  the  filing 
of  a  case-specific  application  by 
increasing  the  project  cost  limits  for 
blanket  certificate  authorizations.  It  was 
proposed  to  raise  the  project  cost  limit 
for  automatic  authorization  fiom 
$5,800,000  to  $10,000,600,  and  the  project 
cost  limit  for  prior  notice  authorization 
from  $16,000,000  to  $25,000,00a 

However,  the  proposed  rule  would 
have  precluded  use  of  the  automatic 
authorization  for  construction  of 
facilities  in  urban  areas  or  construction 
involving  the  removal  of  existing 


facilities  which  maybe  contaminated 
with  toxic  substances.  The  NOPR  noted 
that  there  may  be  instances  where  a 
project  would  not  be  eligible  for 
automatic  authorization  because  of  its 
proximity  to  existing  residences,  for 
example,  but  where  the  project  cost 
would  be  less  than  the  minimum  cost 
amount  for  projects  eligible  to  use  the 
prior  notice  procedures.  Therefore,  the 
NOPR  proposed  to  amend  the  prior 
notice  regulations  such  that  these  types 
of  projects  could  be  authorized  under 
the  prior  notice  procedures  despite  the 
fact  that  their  costs  fell  below  the 
otherwise  applicable  range  for  those 
prior  notice  procedures. 

2.  Accelerated  Part  157  Blanket 
Construction  Authorization 

The  construction  NOPR  proposed  an 
additional  blanket  certificate 
authorization,  under  subpart  F  of  part 
157,  similar  to  the  prior  notice 
procedure.  This  authorization  could  be 
used  for  the  construction  of  mainline  or 
other  extensive  facilities  which  were 
prohibited  under  the  existing  blanket 
construction  regulations.  Under  this 
procedure,  a  pipeline  could  construct 
facilities  much  nxore  quickly  than  if  its 
proposal  were  subjected  to  the  longer 
processing  time  necessary  for  case- 
specific  certificate  applications  filed 
under  subpart  A  of  part  157. 

The  NOPR  proposed  diat  any 
construction  of  facilities  would  be 
determined  to  be  required  by  the  public 
convenience  and  necessity  if  the 
following  standards  were  metr 

First,  the  pipeline  facilities  would 
have  to  be  constructed  by  an  interstate 
pipeline  that  holds  both  a  blanket 
construction  certificate  under  part  157 
and  a  blanket  transportation  certificate 
under  part  284. 

Second,  by  meeting  the  first 
requirement,  the  pipeline  would,  by 
definition,  have  part  204  system  rates  in 
effect.  The  pipeline  would  be  required  to 
charge  these  existing  rates  for  service  on 
the  new  facilities.  However,  the  pipeline 
could  seek  to  include  the  cost  of 
construction  of  the  new  facilities  in  its 
general  rate  base,,  or  to  establish 
incremental  rates  for  the  facilities,  in  a 
subsequent  section  4  rate  case.  Further, 
the  pipeline  would  be  required  to 
demonstrate  diat  the  new  facilities 
would  be  operated  as  open-access 
facilities,  and'  that  the  pipeline  bad 
conducted  an  open  season  to  allocate 
the  capaci^  on  the  proposed  pipeline 
facilities. 

Third,  only  uncontested  proposals 
would  be  authorized  under  this 
procedure.  Notice  of  the  proposal  would 
be  published  in  the  Federal  Register 
with  45  days  for  interested  parties  to 


protest  if  the  project  would  cost 
$25,000,000  or  less  If  the  project  would 
cost  more  than  $25,000,000,  but  less  than 
$50,000,000,  the  protest  period  would  be 
90  days.  If  no  protest  were  filed  by  the 
Commission  staff  or  others,  or  if  a 
protest  was  filed  and  later  withdrawn, 
the  project  could  proceed  under  this 
procedure. 

Last,  the  proposal  could  have  no 
significant  environmental  impact.  During 
the  protest  period,  the  Commission’s 
staff  would  prepare  an  environmental 
assessment  (EA).  This  condition  for 
authorization  would  be  met  as  long  as 
the  EA  concluded  with  a  Finding  of  No 
Significant  Impact  (FONSI):  However, 
since  mainline  and  other  extensive 
facilities  could  be  constructed  under  this 
procedure,  the  proposed  rule  would 
require  submission  of  a  complete 
environmental  report,  as  is  currently 
required  for  a  case-specific  Subpart  A 
certificate.  Submission  of  this 
information  with  the  request  for 
authorization  would  be  necessary  in 
order  for  the  Commission  stafi  to  be 
reasonably  expected  to  prepare  an  EA 
during  the  protest  period. 

Additionally,  in  order  to  avoid  the 
delay  associated  with  purportedly 
mutually  exclusive  propasalSr4he-NO^' 
proposed  requiring  the  filing,  of  a  notice 
of  intent  to  file  a  competitive  proposal 
within  the  protest  period.  Further^  the 
NOPR  proposed  that  the  pertinent 
application  would  have  to  be  filed 
within  30  days  after  the  end  of  the 
protest  peric^. 

C.  Revisions  in  Response  to 
Environmental  Concerns 

1.  Replacement  of  Facilities 

The  NOPR  proposed- elimination  of 
the  replacement  of  facilities  firom  the 
definition  of  the  exemptions  set  forth- in- 
§  2.55(b}  of  the  Commission’s 
regulations.  The  Commission  believed 
this  change  was  necessary  in  order  to 
meet  the  mandates  of  various 
envii  orunental  statutes.  The  NOPR 
pointed  out  that  replacement  of  these 
facilities  could  be  pursued  under  other 
authorizations. 

2.  Local  Publication 

The  NOPR  proposed  that  the 
environmental  conqjliance  sections  of 
the  regulations  for  all  consti^tion 
authorizations  require  notice  of  die 
proptjsed  construction  by  a  one-time 
publication  in  a  local  newspaper.  This 
requirement  was  intended  to  ensure  that 
property  owners  and  local  governments 
had  notice  of  the  proposed  construction- 
in  order  to  file  timely  motions  to 
intervene  or  protests. 
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D.  Delegation  to  the  Director 

The  NOPR  recognized  that  projects 
which  may  be  authorized  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  (OPPR)  are 
generally  certificated  more  quickly  than 
those  that  must  come  before  the 
Commission  for  review.  Therefore,  the 
NOPR  proposed  to  increase  the  cost 
limits  for  proposals  to  construct,  acquire 
or  operate  facilities  subject  to  the 
authority  of  the  Director  from  the 
current  cost  limit  of  $5,000,000  to 
$25,000,000.  This  Hgure  would  be 
adjusted  each  year  to  reflect  inflation. 
For  the  same  general  reasons,  the  NOPR 
proposed  to  expand  the  Director's 
authority  to  include  action  on  all 
uncontested  pipeline  and  producer 
applications  for  abandonment  of  service 
of  facilities. 

E.  Processing  of  Applications 

1.  Phasing 

The  NOPR  also  discussed  the 
Commission's  policy  for  phasing  its 
review  of  the  environmental  and  non- 
environmental  aspects  of  applications. 
Due  to  the  time  required  for  completion 
of  an  environmental  review,  the 
certification  process  is  often  delayed.  By 
phasing  the  environmental  and  non- 
environmental  review  processes, 
analysis  and  determination  of  non- 
environmental  and  environmental  issues 
may  be  done  on  a  more  timely  basis. 
This  in  turn  provides  regulatory 
certainty  and  stability  to  pending 
projects  by  facilitating  matters 
dependent  primarily  upon  the  non- 
environmental  findings  of  the 
Commission,  e.g.,  financing 
arrangements  and  contract  negotiations. 
The  NOPR  explained  that  the  issuance 
of  preliminary  findings  is  intended  to 
increase  competition  by  enhancing 
natural  gas  companies’  ability  to 
provide  service  to  new  or  expanded 
markets,  thereby  affording  natural  gas 
companies  greater  opportunity  to 
compete  effectively  in  the  marketplace. 

2.  Mutually  Exclusive  Proposals 

Recognizing  the  delay  associated  with 
the  filing  of  potentially  mutually 
exclusive  applications,  the  construction 
NOPR  requested  comments  on  methods 
to  avoid  this  delay.  In  determining  what 
is  in  the  public  interest,  the 
Commission’s  emphasis  has  shifted  in 
recent  years  to  reliance  upon 
competition  and  market  forces  to  ensure 
deliveries  of  adequate  supplies  of 
natural  gas  to  consumers  at  the  lowest 
reasonable  price.  To  that  end,  the 
Commission  has  adopted  procedures. 


(e.g.,  the  open-season  process”)  to  limit 
the  applicability  of  the  Ashbacker 
principle,  which  requires  comparative 
consideration  of  mutually  exclusive 
applications.”  The  NOPR  requested 
comments  on  other  ways  the 
Commission  could  streamline  review  of 
purportedly  competitive  projects 
without  violating  the  Ashbacker 
principle.” 

3.  Deficit  Applications 

The  NOPR  emphasized  that,  in  order 
for  the  Commission  to  process  a 
certiHcate  application  quickly,  the 
application  as  submitted  must  be 
complete.  Analysis  of  application 
deficiencies,  and  the  resultant  time 
needed  to  obtain  the  information 
required  to  complete  the  application, 
necessarily  delays  the  issuance  of  a 
certiHcate.  Therefore,  the  construction 
NOPR  provided  notice  of  the 
Commission’s  intention  to  reject  any 
incomplete  application. 

F.  Codification  of  Current  Practices 

Two  areas  of  the  Commission’s 
regulations — those  regarding  optional 
certiHcates  and  the  environment— did 
not  reflect  the  current  state  of  the 
Commission’s  policies  and  practices. 
Accordingly,  the  construction  NOPR 
proposed  to  update  the  regulations  by 
codifying  the  existing  policies  and 
practices.  The  NOPR  did  not  propose  to 
impose  additional  requirements  or  to 
expand  Hling  requirements;  rather,  the 
NOPR  proposed  merely  to  codify 
established  practices  and  policy  so  that 
applicants  would  have  full  knowledge  of 
all  requirements  prior  to  filing  for 
authorization. 

1.  Optional  CertiHcates 

The  optional  certificate  procedures  in 
effect  when  the  NOPR  was  issued 
required  that  the  applicant  be  willing  to 
assume  the  risk  of  under-utilization  of 
the  proposed  facilities.  In  exchange  for 
assuming  the  risk  of  the  project,  there 
was  a  rebuttable  presumption  that  a 
proposed  project  was  required  by  the 
public  convenience  and  necessity.  Those 
procedures  were  upheld  by  the  United 
States  Court  of  Appeals  for  the  D.C. 
Circuit  in  AGD  v.  FERC,  ”  and  Public 
Utilities  Commission  of  the  State  of 
California  v.  FERC.^°  The  NOPR 


See.  e.g..  Northeast  U.S.  Pipeline  Projects,  40 
FERC  161.087  (1987).  reh'g granted.  40  FERC  161.310 
(1987). 

••  Ashbacker  Radio  Corporation  v.  FCC.  328  U.S. 
327  (1945). 

••  Associated  Gas  Distributors  v.  FERC.  824  F.2d 
981  (D.C.  Cir.  1967). 

90  F.2d  269  (D.C.  Cir.  1990).  (California  PUC\. 


proposed  revising  the  optional 
procedures  so  that  the  regulations  would 
reflect  those  decisions,  as  well  as 
current  Commission  policy. 

First,  the  NOPR  precluded  an 
applicant  from  seeking  certiHcate 
authorization  simultaneously  for  the 
same  facilities  under  both  the  optional 
procedures  and  case-specific  certificate 
procedures. 

Second,  the  NOPR  proposed  codifying 
Commission  precedent  regarding 
reservation  fees  by  requiring  that  (1)  the 
fee  result  from  arms-length  negotiations 
between  the  pipeline  and  the  customer, 
(2)  the  lowest  negotiated  fee  be  made 
available  to  all  shippers,  and  (3)  all 
remaining  capacity  be  offered  at  the 
lowest  negotiated  reservation  fee,  once 
the  facilities  are  operational. 

'Third,  the  application  would  be 
required  to  include  a  methodology  for 
determining  the  initial  allocation  of  firm 
transportation  capacity.  The  applicant 
would  also  be  required  to  provide 
procedures  for  the  establishment  of  an 
open  season.  The  NOPR  stated  that 
capacity  could  be  allocated  by  (1)  first- 
come,  first-served,  (2)  the  present  value 
of  the  reservation  charge  per  Mcf,  or  (3) 
any  other  nondiscriminatory  method. 

In  addition,  the  NOPR  revised  the 
environmental  compliance  requirements 
for  optional  certiHcates  by  eliminating 
the  provision  which  prohibits  the 
granting  of  an  optional  certificate  where 
the  facilities  would  have  a  significant 
adverse  impact  on  a  sensitive 
environmental  area.  This  proposed 
revision  would  not  compromise  the 
Commission’s  National  Environmental 
Policy  Act  (NEPA)  responsibilities 
because  the  Commission  would  prepare 
an  EA  for  the  proposed  project  and 
would  impose  appropriate  mitigation 
measures. 

Finally,  the  NOPR  invited  comments 
on  whether  the  Commission  should 
eliminate  optional  certificate  authority 
for  sales  service  and,  if  not,  whether  the 
existing  regulations  should  be  revised 
with  respect  to  optional  certificates  for 
sales  service.  The  NOPR  also  invited 
comments  on  whether  optional 
certificate  holders  should  be  required  to 
allow  capacity  brokering,  as  a  condition 
to  certification. 

2.  Environmental  Procedures 

The  NOPR  proposed  to  update  and 
codify  the  Commission’s  existing 
environmental  review  procedures, 
particularly  with  respect  to  the  data  to 
be  provided  by  applicants.  The 
environmental  data  requirements  had 
been  implemented  in  an  informal 


**  42  U.S.C.  4321  (1990). 
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fashion  over  a  period  of  years,  through  a 
combination  of  regulatory  requirements 
and  routine  staff  data  requests.  The 
NOPR  proposed  codification  of  these 
various  requirements  in  order  to  provide 
a  central  and  comprehensive  set  of 
requirements  for  applicants  to  follow. 
Further,  an  applicant  would  then  know, 
and  could  prepare  to  meet,  these 
requirements  prior  to  Hling  an 
application. 

In  addition,  the  NOPR  proposed 
codification  of  the  current  procedures 
for  erosion  control  and  revegetation  as 
well  as  for  stream  and  wetland 
crossings.  However,  the  NOPR  allowed 
for  variations  on  the  theme.  In  other 
words,  applicants  could  adopt  the 
codiHed  procedures  or  use  different 
procedures  upon  a  showing  that  their 
alternative  plan  would  be  as.  or  more, 
effective  than  the  codiHed  procedures. 
The  NOPR  asserted  that  using  the 
codified  procedures  would  result  in  an 
EA  or  environmental  impact  statement 
(EIS)  being  prepared  more  quickly  and 
ensure  a  consistent  level  of 
environmental  mitigation. 

V.  The  Final  Rule 

The  Hnal  rule  contemplates  providing 
maximum  flexibility  in  the  options 
available  to  pipelines  planning  the 
construction  of  new  facilities.  In  this 
vein,  the  regulations  provide  two  basic 
menus  of  authorizations  from  which  a 
pipeline  may  choose:  The  construction 
authorization  menu  and  the  rate 
structure  menu. 

The  specifics  of  each  menu  are 
described  more  fully  below.  However, 
the  concept  envisions  giving  pipelines 
several  options  which  comport  with  the 
current  state  of  the  natural  gas  industry. 
The  pipeline  would  choose  which 
combination  of  options  would  best  serv'e 
its  goals.  In  addition  to  the  combination 
of  options  chosen,  the  pipeline  would 
also  have  control  over  the  ultimate 
timing  of  the  exercise  of  those  options. 

In  this  way,  pipelines  may  tailor 
authorization  packages  to  best  reflect 
the  needs  of  their  customers. 

As  noted  above,  in  addition  to 
offering  the  menus  of  options,  the  final 
rule  fulfills  its  major  objective  of 
expediting  pipeline  construction  in 
several  other  ways. 

First,  the  rule  affirms  the  exemption 
from  section  7  certiHcate  requirements 
of  the  construction  of  facilities  to  be 
used  solely  for  section  311  transactions. 
The  Hnal  rule  does  not  restrict  the  type 
or  size  of  facilities  which  may  be 
constructed  under  this  authorization.  It 
does,  however,  require  that  notification 
of  such  construction  be  provided  to  the 
Commission  at  least  thirty  days  prior  to 
construction. 


Second,  it  reduces  the  number  of 
construction  projects  that  will  require 
the  hling  of  a  part  157,  subpart  A 
application  by  removing  the  project  cost 
limit  for  construction  under  the  part  157, 
subpart  F  prior  notice  regulations,  and 
by  increasing  the  project  cost  limit  for 
projects  which  may  be  done  under  the 
subpart  F  automatic  regulations  to 
$10,000,000.  Also,  the  definition  of 
"eligible  facility"  is  expanded  to 
encompass,  among  other  things, 
mainline  facilities  and  facilities  which 
need  replacement. 

Third,  the  final  rule  revises  in  part  the 
traditional  Kansas  Pipe  Line  **  criteria 
governing  the  certification  process, 
particularly  in  the  area  of  gas  supply 
data,  and  creates  a  new  at-risk 
framework  to  govern,  generally,  all 
pipelines  not  meeting  those  criteria. 
SpeciHcally,  the  new  at-risk  framework 
will  apply  uniformly  to  all  pipelines  not 
meeting  the  Kansas  Pipe  Line  criteria 
that  are  authorized  either  (1)  Pursuant 
to  section  7  of  the  NGA,  to  construct 
new  facilities  and  charge  cost-based 
rates  for  sales  or  transportation  service; 
or  (2)  pursuant  to  section  311  of  the 
NGPA  and  charge  cost-based  rates  for 
section  311  transportation  service.  Ail 
pipelines  proposing  cost-based  rates  but 
not  meeting  the  Kansas  Pipe  Line 
criteria  will  be  placed  at  risk  for  their 
projects  [i.e.,  denied  the  presumption  of 
prudence  implicit  in  a  public 
convenience  and  necessity  finding). 

In  the  case  of  part  157,  subpart  A. 
case-specific  authorizations,  this  Kansas 
Pipe  Z,i/ie/at-risk  analysis  will  occur  at 
the  time  of  certification  and,  if  the 
pipeline  is  placed  at  risk,  again  later  in  a 
section  4  proceeding  if  the  pipeline 
seeks  to  have  the  risk  condition 
removed.  In  the  case  of  projects 
authorized  under  part  157,  subpart  F, 
self-implementing  or  prior  notice 
procedures,  the  Kansas  Pipe  Linel at- 
risk  analysis  will  occur  during  any 
subsequent  abbreviated  or  full  section  4 
proceeding  in  which  the  pipeline  seeks 
to  change  its  existing  Part  284  rates  to 
charge  an  incremental  rate  for  new 
facilities,  or  roll  the  costs  of  the  new 
facilities  into  its  existing  systemwide 
rate  base. 

This  new  at-risk  framework  borrows 
heavily  from  the  optional  certificate 
regulations  at  part  157,  subpart  E,  which 
we  are  rescinding  here,  and  firom  their 
accompanying  case  law.  To  this  extent, 
then,  the  new  at-risk  framework  does 
not  completely  do  away  with  the 
optional  certificate  procedures;  it  merely 
reformulates  them  and  then  merges 
them  with  the  traditional  section  7(c) 


**  Kansas  Pipe  Line  ft  Gas  Company,  et  al.,  2  FPC 
29  (1939). 


procedures  to  create  a  single  analytical 
structure  applicable  not  only  to  initial 
case-specific  certifications,  but  also  to 
subsequent  section  4  rate  proceedings 
involving  case-specific,  self- 
implementing,  and  blanket  construction 
authorizations. 

Further,  since  all  pipeline  construction 
projects  not  meeting  the  Kansas  Pipe 
Line  criteria  will  be  at  risk,  each  project 
will  proceed  on  its  own  authorization 
track.  Therefore,  the  Askbacker 
principle,  as  discussed  more  fully  below, 
will  not  apply  to  these  applications. 

Fourth,  the  rule  establishes  a  new 
abbreviated  NGA  section  4  procedure. 
This  procedure  may  be  used  to  change  a 
pipeline's  existing  rates  to  establish 
incremental  cost-based  or  negotiated 
rates  for  new  facilities.  For  example, 
suppose  a  pipeline  plans  to  build  new 
facilities  pursuant  to  the  self- 
implementing  authority  of  section  311. 
Under  current  regulations,  the  pipeline 
would  be  required  to  charge  its  existing 
Part  284  transportation  rates  for  service 
on  the  facilities.  Further,  it  could  only 
seek  to  recover  the  costs  associated 
with  the  construction  of  the  facilities  by 
filing  a  full-blown  rate  case  pursuant  to 
§  154.63  of  the  regulations.*®  However, 
by  utilizing  the  abbreviated  procedures 
established  in  this  rule,  the  pipeline 
could  file  to  recover  those  costs  through 
incremental  rates  without  having  to 
proceed  under  the  more  lengthy 
procedures  in  §  154.63.  Whether  and 
when  such  filing  would  be  made  would 
be  up  to  the  pipeline.  Regarding  the 
timing  of  filing,  the  pipeline  has  the 
option  of  filing  early  enough  to  have 
rates  approved  at  the  initiation  of 
service  on  the  new  facilities  or. 
alternatively,  at  any  time  after  initiation 
of  service. 

Fifth,  the  final  rule  revises 
significantly  §  157.206(d),  now  §  157.103, 
such  that  compliance  with  that  section 
is  the  equivalent  of  a  finding  of  no 
significant  impact  for  NEPA  purposes. 
Therefore,  any  pipeline  project, 
including  case-specific,  blanket,  or  ' 
section  311  construction  projects,  may 
proceed  and  utilize  these  self- 
implementing  environmental 
regulations,  providing  full  compliance 
with  the  requirements  of  S  157.103  can 
be  met.  The  rule  also  promulgates 
regulations  setting  forth  the  compliance 
procedures  to  be  followed  and  the 
means  for  verifying  that  compliance  to 
the  Commission. 


**  Transcontinental  Gas  Pipe  Line  Corporation.  44 
FERC 1  61.400  (1988).  leh's  denied.  45  FERC 1  81,403 
(1988);  Transcontinental  Gas  Pipe  Line  Corporation. 
44  FERC  1  61.174  (1988),  reh'g  denied,  44  FERC  1 
61.403  (1988). 
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Sixth  the  final  rule  eliminates  four  of 
the  current  environmental  exhibit 
requirements  and  substitutes  two  new 
exhibits  in  their  place. 

Seventh,  the  t«ile  updates  and  codifies 
the  Commission’s  environmental  review 
procedures,  particularly  with  respect  to 
the  data  provided  by  applicants.  It  must 
be  emphasized  that  we  are  not  imposing 
additional  environmental  requirements 
through  these  regulations.  Rather,  we 
are  codifying  well-established 
Commission  procedures  which  have 
heretofore  been  imposed  on  an  informal 
basis.  The  codification  of  these  various 
requirements  provides  a  clear  statement 
of  what  the  Commission  expects  each 
applicant  to  file,  thus  eliminating 
confusion  and  expediting  the  processing 
of  applications  for  construction 
authority. 

VI.  Comments  and  Reply  Comments 

The  Commission  received 
approximately  seventy  initial  comments 
on  the  NOPR  and  twenty-two  reply 
comments.  Appendix  A  contains  a  list  of 
those  filing  initial  comments  and 
appendix  B  contains  a  list  of  those  filing 
reply  comments.  In  addition.  Interstate 
Nahiral  Gas  Association  of  America  and 
Natural  Gas  Pipeline  Company  of 
America  filed  supplementary  comments 
after  their  reply  comments.  Appendix  I 
contains  a  summary  of  all  of  the 
comments  we  received.^* 

VII.  Discussion — Construction 
Authorizations 

As  was  discussed  in  the  NOPR,  the 
purpose  of  this  rulemaking  is  to  provide 
the  Commission  the  opportunity  to 
review  and  revise  its  regulations 
governing  pipeline  construction  in  order 
to  expedite  Commission  consideration 
of  pipeline  projects  as  much  as  possible, 
given  the  limitations  imposed  by  various 
statutes.  The  NOPR  posed  several 
suggested  changes  to  the  regulations 
which  provided  a  sounding  board  for  the 
public  and  a  forum  in  whi^  the 
Commission  could  benefit  from  the 
public's  experience  and  expertise  in  the 
natural  gas  industry. 

The  comments  and  reply  comments  in 
this  proceeding  fully  adless  the  issues 
raised  in  the  NOPR,  as  well  as  defining 
additional  issues  and  concerns.  The 
commenters  also  ofiered  many 
innovative  ideas  for  revising  and 
improving  the  pipeline  construction 
process.  In  addition  to  these  comments, 
the  final  rule  is  based  on  the  experience 
we  have  gained  since  issuance  of  the 
NOPR.  After  full  review  and 

**  Th*  full  name  of  Mdi  comnenter  and  reply 
commentar.  at  wall  at  the  abfareviatioB  uaed  for 
each,  appear  in  appendicet  A  and  B.  retpecttvely. 


consideration  of  these  comments  and 
reply  comments,  and  keeping  in  mind 
that  the  varied  interests  and  needs  of 
the  pubbc  must  be  balanced  and 
w'eighed  in  the  consideration  of  this  rule, 
the  Commission  has  determined  that  the 
revisions  to  the  regulations  discussed 
below  will  best  serve  the  public  interest. 

A.  Kansas  Pipe  Line  Revisited 
1.  Traditional  Standards 

In  reaching  a  determination  of  how 
the  public  interest  will  best  be  served, 
we  must  look  first  to  the  definition  of 
“public  convenience  and  necessity.”  In 
1939,  the  Conunission  defined  “public 
convenience  and  necessity”  as: 

a  public  need  or  benefit  without  which  the 
public  is  inconvenienced  to  the  extent  of 
being  handicapped  in  the  pursuit  of  business 
or  comfort  or  both — without  which  the  public 
generally  in  the  area  involved  is  denied  to  its 
detriment  that  which  is  enjoyed  by  the  public 
of  other  areas  similarly  situated.  (Citation 
omitted.)  •• 

Kansas  Pipe  Line  also  set  forth  the 
minimum  requirements  the  Commission 
found  necessary  to  ensure  protection  of 
the  public  while  encouraging  expansion 
of  service  where  needed.  The  Kansas 
Pipe  Line  criteria  requires  an  adequate 
showing  by  the  applicant  that: 

(1)  The  applicant  possesses  a  supply 
of  natural  gas  adequate  to  meet  those 
demands  which  it  is  reasonable  to 
assume  will  be  made  upon  them; 

(2)  Tljere  exists  in  the  territory 
proposed  to  be  served  customers  who 
can  reasonably  be  expected  to  use  such 
natural-gas  service; 

(3)  The  facilities  for  which  they  seek  a 
certificate  are  adequate  to  render  a  full 
and  complete  public  service  in  the 
territory  proposed  to  be  served; 

(4)  The  applicant  possesses  adequate 
financial  resources  with  which  to 
construct  the  facilities; 

(5)  The  costs  of  construction  of  the 
facilities  which  they  propose  are  both 
adequate  and  reasonable; 

(6)  The  rates  to  be  charged  in  the 
future  should  reflect  cost,  and  that  the 
original  cost  of  construction  must  be 
reasonable;  and 

(7)  The  anticipated  fixed  costs  or  the 
amount  of  such  fixed  costs  (such  as 
operating  and  maintenance  expenses, 
depreciation,  taxes,  and  return]  must  be 
reasonable.** 

The  Commission's  determination  of 
public  convenience  and  necessity  in 
construction  certificate  proceedings  has 
been  based  upon  this  standard  for  over 
fifty  years. 

**  KutM  Pipe  line.  Bupra  note  22. 

••Id. 


2.  Evolution  of  Kansas  Pipe  Line  in  Case 
Law 

The  natural  gas  industry  in  1939  was 
dramatically  different  from  the  industry 
that  exists  today.  In  1939,  the 
development  of  a  national  natural  gas 
pipeline  grid  was  in  its  beginning  stages. 
Furthermore,  pipelines  rendered  gas 
service  as  merchants  of  natural  gas — by 
purchasing  gas  from  producers, 
transporting  that  gas  to  a  delivery  point, 
and  ultimately  selling  the  gas  to  local 
distribution  companies  or  industrial 
end-users.  The  rate  charged  for  this 
service  was  a  bundled  charge 
representing,  generally,  the  cost  of  the 
gas  added  to  certain  costs  associated 
with  the  construction  and  operation  of 
the  transporting  facilities.  Consumers  to 
whom  natural  gas  service  was  available 
usually  had  but  one  source  from  which 
to  purchase  natural  gas.  Comprehensive 
regulation  was  needed  at  that  time 
because  of  the  monopolistic  nature  of 
the  pipeline  industry.  Over  the  decades, 
however,  the  industry  has  evolved  into  a 
more  competitive,  market-based  form  of 
commerce. 

This  transition  was  prompted  by 
enactment  of  the  Natural  Gas  Policy  Act 
of  197a  Among  other  things.  Congress 
intended  for  this  statute  to  encourage 
market  forces  to  play  a  “more  significant 
role  in  determining  ^e  supply,  the 
demand,  and  the  price  of  natural 
gas.”  Congress  reemphasized  its 
intention  to  inject  an  atmosphere  of 
competitiveness  into  the  natural  gas 
industry  by  enacting  the  Natural  Gas 
Wellhead  Decontrol  Act  in  1989.** 

In  Order  No.  43a®*  the  Commission 
recognized  that,  in  order  to  encourage 
competition  in  the  maricetplace,  there 
should  be  a  basis  for  determining  that  a 
project  was  required  by  the  public 
convenience  and  necessity  other  than 
requiring  an  applicant  to  meet  the 
requirements  of  a  traditional  Kansas 
Pipe  Line  analysis.  The  Commission 
determined  that  the  public  could. 

Transcontinental  Gas  Pipe  Line  Corporation  v. 
State  Oil  and  Gas  Board  of  Mississippi,  474  U.S. 
409,422(1966). 

*•  Pub.  L.  No.  lOl-ea  103  Stat.  157  (1969). 

**  Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol,  SO  FR  42.406  (OcL  18. 
1985).  FERC  Stats,  h  Regs.  (Regulations  Precmbles 
1962-1985]  1 30.665  (1985).  vacated  and  remanded. 
Associated  Gas  Distributors  v.  FERC  824  F.2d  981 
(D.C.  Cir.  1967),  readopted  on  an  interim  basis. 

Order  No.  SOa  52  FR  30.334  (Aug.  14. 1967).  FERC 
Stats,  a  Regs,  f  30.781  (1967).  remanded.  American 
Gas  Association  v.  FERC  888  F.2d  136  (D.C.  Cir. 
1989),  readopted.  Order  No.  SOO-H.  54 1^  52.344 
(Dec  21. 1980),  FERC  Stats.  8  Regs.  1 30.867  (1969). 
reh'g  panted  in  pert  and  denied  in  part.  Order  Na 
SOO-L  55  FR  6605  (Feb.  28. 1990),  FERC  Stats.  A  Regs. 
1 30.880  (1990).  afTd  in  part  and  remanded  in  part. 
American  Gas  Association  v.  FERC  912  F.Zd  1496 
(D.C.  Cir.  1990). 
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instead,  be  protected  by  allowing  the 
builder  to  assume  the  economic  risk  of 
failure  of  a  project:  in  other  words, 
market  forces  could  be  relied  upon  to 
determine  the  ultimate  need  for  the 
facilities  as  long  as  the  consumer  was 
protected.  This  determination  was  made 
in  the  context  of  adopting  regulations 
implementing  optional  certificates  as  an 
alternative  to  traditional  section  7(c) 
construction  authorization.®® 

As  the  industry  has  continued  to 
evolve  since  issuance  of  Order  No.  436, 
it  has  become  apparent  that  requiring  a 
traditional  Kansas  Pipe  Line  analysis 
for  construction  of  facilities  to  be  used 
for  open  access  transportation  may  be 
inefficient,  unwieldy,  and  unnecessary. 
More  and  more  frequently,  applicants 
for  construction  authority  cannot 
provide  adequate  information  to  issue  a 
certificate  under  the  traditional  Kansas 
Pipe  Line  analysis  and  still  compete  for 
new  business  in  the  marketplace.  For 
example,  historically,  source  and 
firmness  of  supply  have  been  important 
factors  in  section  7(c)  certification. 
Generally,  an  applicant  has  had  to 
demonstrate  the  existence  of  a  long-term 
supply  source  prior  to  receiving 
Commission  authorization  to  proceed 
with  a  project.®*  While  in  the  recent 
past  the  Commission  has  shifted  its 
emphasis  from  a  showing  of  speciHc 
supply  commitments  to  a  more  general 
demonstration  of  supply  availability  and 
access,®®  the  underlying  premise  has 
remained  the  same  in  traditional  section 
7(c)  cases — that  the  Commission  should 
be  sufficiently  confident  that  available 
sources  of  supply  will  flow  through  the 
proposed  facilities  in  adequate  volumes 
to  justify  the  expense  of  the  new 
facilities.  In  cases  involving  proposed 
new  facilities  designed  to  receive 
imported  gas,  the  Commission  has  in  the 
past  conditioned  section  7(c)  certiHcates 
to  require  the  applicants  to  obtain  long¬ 
term  export  authorization  prior  to 
commencement  of  construction.®® 

Today,  since  pipelines  are  operating 
on  an  open  access  basis,  a  discrete,  pre¬ 
determined  gas  supply  is  not  required; 
there  is  an  abundance  of  gas  available 
throughout  the  country  that  can  be 
readily  accessible.  Nor  is  the  upfront 
designation  of  a  pre-determined  gas 
supply  necessarily  desirable  in  today’s 
competitive  atmosphere.  Instead, 


so  Order  No.  436.  supra,  at  31,569. 
s‘  Tennessee  Gas  Pipeline  Company.  52  FERC 
f  61,257  at  61.926  (1990)  (Niagara  import  point 
projects  (NIPPS  III]). 

ss  Cf.  Optional  Certificates,  part  157,  subpart  E  of 
the  Commission's  Regulations,  18  CFR  157.100,  et 
seq. 

ss  See  Great  Lakes  Gas  Transmission  Co.,  et  al.. 
Opinion  No.  577, 43  FPC  635.  See  also.  PaciEc  Gas 
Transmission  Co..  56  FERC  f  61.192  (1991). 


shippers  who  utilize  pipeline  facilities 
for  transportation  should  be  able  to 
draw  upon  a  myriad  of  gas  supply 
sources.  This  is  consistent  with  the 
deregulation  of  wellhead  gas.®* 
Likewise,  since  these  same  shippers 
determine  the  market  that  will  be  served 
with  the  gas  transported,  a  pipeline  may 
be  unable  to  provide  the  same  type  of 
evidence  of  demand  which  has 
previously  been  required  under  the 
traditional  Kansas  Pipe  Line  analysis. 

To  this  end,  we  note  that,  where  a 
pipeline  applicant  has  sought  traditional 
7(c)  authority  to  construct  pipeline 
facilities,  historically  our  policy  has 
been  to  require  the  applicant,  prior  to 
the  time  it  commences  construction,  to 
have  executed  firm  contracts  and 
supporting  market  data  volumes 
equivalent  to  the  total  capacity  of  its 
proposed  facilities.®* 

As  a  result  of  the  competitive 
transformation  of  the  industry,  the 
Commission  has  granted  certiHcate 
authority  for  construction  of  facilities 
where  the  gas  supply  or  market  showing 
is  not  as  strong  as  once  required. 
However,  as  the  preliminary  impetus 
behind  the  NGA,  and  thus  the  mandate 
of  this  Commission,  economic  protection 
of  the  public  must  remain  an  overriding 
concern.  Therefore,  in  these  cases,®*  the 
Commission  endeavored  to  promote  a 
competitive  market  while 
simultaneously  providing  economic 
protection  for  the  public  by  placing  the 
pipeline  “at  risk”  for  the  potential 
economic  failure  of  a  project.  The 


See  also.  Pipeline  Service  Obligations  and 
Revisions  to  Regulations  Governing  Self- 
Lniplementing  Transportation,  IV  FERC  Stats,  ft 
Regs.  I  32,480  (1991).  In  that  rulemaking,  the 
Commission  proposed  making  a  Ending  that  the 
market  for  natival  gas  sales  is  competitive  on  a 
national  level.  This  Ending  would  support 
elimination  of  the  requirement  that  a  showing  of 
divertable  supplies  must  be  made  to  justify  market- 
based  sales  rates. 

See.  e.g.,  Tennessee  Gas  Pipeline  Company,  et 
al,  [Niagara  import  point  projects  (NIPPS)  II].  51 
FERC  1 61.113  (1990);  Tennessee  Gas  Pipeline 
Company,  et  al,  [NIPPS  III),  52  FERC  1 61.257 
('990);  Iroquois  Gas  Transmission  System,  L.P., 
Opinion  No.  357.  53  FERC  f  61.194  (1990). 

See,  e.g..  Natural  Gas  Pipeline  Company  of 
America,  48  FERC  1 61,311  (1989);  Tennessee  Gas 
Pipeline  Company,  51  FERC  f  61,113  (1990)  (NIPPS 
III);  Transcontinental  Gas  Pipe  Line  Oirporation,  51 
F^C  1 61,173  (1990);  East  Tennessee  Natural  Gas 
Company.  51  FERC  jj  61,247  (1990);  Northern  Natural 
Gas  Corporation,  51  FERC  f  51316  (1991);  ANR 
Pipeline  Company,  51  FERC  1  61,359  (19M),  reh’g 
granted.  .52  FERC  f  61.052  (1990);  Northern  Border 
Pipeline  Company.  52  FERC  1 61,272  (1990).  reh'g 
granted,  53  FERC  f  61.138  (1990);  Natural  Gas 
Pipeline  Company  of  America,  54  FERC  f  61,030 
(1991);  Transwestem  Pipeline  Company.  54  FERC 
1  61.031  (1991);  ANR  Pipeline  Company,  et  al,  54 
FERC  1 61.032  (1991);  Arkla  Energy  Resources,  54 
FERC  1  61,033  (1991);  United  Gas  Pipe  Line 
Company,  54  FERC  1  61.109  (1991);  Colorado 
Interstate  Gas  Company,  54  FERC  1  61.196  (1991); 
Midwest  Gas  Storage,  Inc^  55  FERC  f  61,140  (1991). 


Commission  concluded  that  rigid 
adherence  to  the  historical  supply  and 
market  analysis  approach  may  no  longer 
serve  the  public  interest  because  the 
imposition  of  such  requirement  could 
impede  the  availability  of  new  sources 
of  competitively  priced  and 
environmentally  preferable  energy.®® 

The  Commission  initially  imposed 
conditions  on  these  certihcates  on  a 
case-by-case  basis  and  tailored  the 
conditions  to  the  speciHc  facts  of  the 
individual  cases.  For  example,  the 
Commission  required  execution  of 
service  agreements  with  all  of  the 
pertinent  shippers  prior  to  the 
commencement  of  any  construction  of 
facilities  in  instances  where  insufhcient 
gas  supply  information  was  provided.®* 
The  Commission  has  also  required 
submission  of  an  “analysis  of  the 
incremental  revenues  and  costs 
associated  with  these  facilities  and 
services”  in  any  rate  case  where  the 
applicants  Hie  to  include  the  facilities  in 
their  rate  base.®*  In  an  instance 
involving  gas  to  be  imported  from 
Canada,  the  Commission  issued  a 
certiHcate  subject  to  one  of  two 
conditions:  (1)  Construction  would  not 
begin  until  copies  of  Hnal,  long-term 
export  licenses  from  the  Canadian 
National  Energy  Board  were  filed,  or  (2) 
the  applicants  would  bear  the  full 
responsibility  for  any  deficiency  in  cost 
recovery  due  to  the  length  of  the  export 
authorization.*® 

As  these  types  of  certificate 
applications  became  increasingly  more 
common,  the  Commission  issued  several 
orders  implementing  a  consistent  policy 
in  this  regard.**  In  addressing  the 
approach  adopted  in  those  orders,  the 
Commission  stated: 

(W]e  do  not  intend  to  abandon  our 
responsibility  to  ensure  that  present  and 
future  customers  do  not  make  inappropriate 
contribution  to  the  costs  associated  with 
newly  constructed  facilities.  This  we  intend 
to  accomplish  by  placing  the  pipelines  at  risk 
for  the  costs  associated  with  their  new 
facilities  in  the  event  all  of  the  newly 
constructed  capacity  is  not  subscribed  under 
firm  contracts  at  the  time  the  pipelines  file  to 
include  the  costs  in  their  rates.*  This  can  be 
accomplished  in  various  ways.  For  example, 
the  Commission  could  limit  a  pipeline's  cost 


See,  Arkla  Energy  Resources,  54  FERC  1  61,033 
at  61,136  (1991). 

See,  e.g..  Transcontinental  and  ANR,  supra. 

See,  e.g.,  ANR,  supra. 

See.  e.g.,  Tennessee,  NIPPS  II  and  III,  supra. 

Natural  Gas  Pipeline  Company,  54  FERC 
t  61,030  (1991);  ANR  Pipeline  Company,  et  al,  54 
FERC  1 61,032  (1991);  Transwestem  Pipeline 
Company.  54  FERC  1 61.031  (1991);  Arkla  Energy 
Resources.  54  FERC  1 61,033  (1991);  United  Gas  Pipe 
Line  Company,  54  FERC  ^  61.109  (1991);  Colorado 
Interstate  Gas  Company.  54  FERC  1 61,196  (1991). 
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recovery  to  only  the  capacity  for  which  it  has 
fimi  contracts  for  service  to  satisfy  the  at  risk 
condition.  Hie  Commission  also  could 
determine  that  it  would  set  rates  based  on 
100  percent  of  the  new  facilities'  capacity 
irrespective  of  the  volumes  subscribed  to. 
These  and  other  approaches  would  allow  the 
Commission  to  ensure  that  ratepayers  do  not 
pay  for  unused  capacity.  *  *  *  But  to  provide 
certainty  to  these  applicants,  we  will  place 
(the  applicants]  at  risk  by  allowing  them  to 
recover  only  the  costs  associated  with  the 
capacity  for  which  they  have  executed  firm 
contracts.** 

*  The  duration  of  these  contracts  would 
have  to  be  at  least  equal  to  the  term  required 
to  meet  the  Commission's  contract  standard 
in  traditional  7(c)  certihcates.  We  note  that 
most  construction  is  supported  by  contracts 
with  terms  of  10  years  or  more. 

As  a  result  of  this  analysis,  these 
case-specific  certificates  were  placed  at 
risk  for  project  failure,  in  a  way  similar 
but  not  identical  to  optional  certificates. 

The  Commission  recently  explained 
that  any  initial  rate  authorized  in  a 
certificate  proceeding,  including  a  rate 
designed  to  place  a  pipeline  at  risk  as 
described  above,  is  subject  to  review  in 
the  pipeline's  next  general  rate  case  in 
order  to  ensure  that  "all  factors  and 
circumstances  that  bear  on  whether  a 
rate  is  just  and  reasonable  are 
considered."  **  Further,  it  was 
explained  that: 

(t)he  Commission  has  no  authority  under 
section  7  of  the  NGA  to  establish  just  and 
reasonable  rates  or  to  alter  previously 
approved  rates  for  the  pipeline's  services  that 
are  not  before  the  Commission  in  the 
certificate  proceeding.  (Citation  omitted.) 

Thus,  the  Commission  cannot  give 
assurance  that  it  will  approve  roIled-in 
treatment  of  costs  of  (aj  project  in  a  future 
rate  proceeding.  Even  assuming  there  is 
evidence  in  the  present  record  indicating  that 
the  proposed  facilities  would  have  system- 
wide  benefits,  it  would  not  be  appropriate  to 
give  (the  applicant]  advance  approval  for 
rolled-in  treatment  since  circumstances  and 
factors  affecting  such  a  determination  may 
well  have  chained  by  the  time  the  facilities 
are  in  operation,  assuming  they  are 
certificated. 

However,  the  Commission  offered 
guidance  regarding  the  elements 
considered  to  determine  whether  an 
initial  rate  may  subsequently  be  rolled- 
in  to  rate  base  or  must  remain  an 
incremental  rate. 

The  Commission's  traditional  policy  is  to 
permit  pipelines  to  roll  facility  costs  into 
existing  system-wide  rates  when  the  pipeline 
demonstrates  that  the  facilities  benefit 
existing  customers.  The  Commission's 
guiding  principle  is  that  “allocation  of  costs 
should  reflect  costs  incurred  and  cost 


Northwest  Pipeline  Coiporation.  Preliminary 
Detennination  on  Non-Environmental  Issues.  S6 
1T;RC  161.006  (1991). 


responsibility."  In  order  to  roll  the  cost  of 
new  facilities  into  existing  system-wide  rates, 
the  pipeline  must  show  that  the  “existing 
customers  will  not  subsidize  the  customers 
that  benefit  from  these  new  facilities."  The 
application  of  those  principles,  of  course, 
turns  on  the  specific  facts  as  determined  on  a 
particular  record.  It  should  be  noted  that 
when  incremental  facilities  significantly 
increase  the  rates  of  existing  customers,  the 
pipeline  must  specifically  address  and  justify 
rolled-in  rates  by  showing  system-wide 
benefits  to  existing  customers  commensurate 
with  the  increase  in  rates.  Assuming  net 
benefits  to  the  existing  customers,  it  may  well 
be  that  rolled-in  rate  treatment  will  be 
appropriate  for  the  (particular)  project. 
However,  such  a  determination  will  be  saved 
for  a  future  rate  proceeding,  in  which 
opponents  of  the  proposed  rate  treatment 
would  have  the  opportunity  to  raise  their 
objections.  (Citations  omitted.)  ** 

3.  At  Risk  By  Any  Other  Name  is  Still  At 
Risk 

As  we  stated  in  the  NOPR,  the 
optional  certificate  authorization  was 
introduced  as  part  of  a  package  of 
regulatory  reforms  designed  to  promote 
competition  among  pipelines  by  easing 
market  entry  and  exit  restrictions 
caused  by  potentially  lengthy  regulatory 
proceedings.*^  Through  this  final  rule, 
we  further  refine  the  regulations  in  order 
to  advance  those  same  goals. 

The  NOPR  proposed  codifying 
Commission  precedent  and  policy 
regarding  optional  certificates. 

However,  in  reviewing  the  comments  to 
this  proposal,  and  in  the  course  of 
examining  construction  certificate 
authorizations  generally,  it  has  become 
clear  that  certain  aspects  of  traditional 
and  optional  certificate  authorizations 
have  merged,  and  inevitably  will 
continue  to  do  so.  This  development  has 
many  public  policy  benefits.  However,  it 
is  cumbersome  to  have  two  sets  of 
regulations  in  effect  which  provide 
separate  forums  in  which  to  address  the 
allocation  of  risk  for  recovery  of  facility 
construction  costs.  Further,  the  present 
overlap  in  the  regulations  does  not 
provide  sufficient  regulatory  certainty 
and  evidence  to  the  public. 

Therefore,  the  rule  promulgated  herein 
provides  that  risk  allocation  may  be 
considered  in  all  available  forms  of 
construction  authorization.  As  a  result 
of  this  development,  there  is  no  longer  a 
practical  need  for  the  optional 
certificate  authorization  found  in  part 
157,  subpart  E  of  the  regulations.  For  the 
same  reasons,  and  in  conjunction  with 
the  changes  to  the  prior  notice 
regulations  (discussed  below)  adoption 


**  Id. 

Revisions  to  Regulalions  Governing 
Certificates  for  Construction.  FERC  Stats.  &  Regs,  f 
32.477  at  32.462. 


of  the  “accelerated"  prior  notice 
procedure  proposed  in  the  NOPR  is 
unwarranted.  Instead,  all  projects  will 
be  treated  consistently.  Le.,  any  project 
which  does  not  satisfy  the  Kansas  Rpe 
Line  criteria,  as  revised  below,  will  be 
placed  at  risk  for  the  underutilization  of 
any  pipeline  facilities. 

4.  Codification  of  the  Revised  Kansas 
Pipe  Line  Standards 

As  can  be  seen,  the  Kansas  Pipe  Line 
standards  are  a  set  of  criteria  that  have 
evolved  in  the  case  law  over  the  last  50 
years.  For  the  most  part  the  standards 
are  reflected  in  the  filing  requirements 
set  forth  in  S  157.14  of  the  regulations. 
For  purposes  of  the  at-risk  regulations 
that  we  are  adopting  here  (see 
discussion  infra),  we  are  codifying  the 
seven  Kansas  Pipe  Line  standards  at  a 
new  §  157.102(b)  of  the  regulations. 

These  standards  are  the  same  as 
those  described  above,  with  two 
exceptions.  First,  we  are  continuing  to 
relax  the  filing  requirement  related  to 
gas  supply.  As  a  general  matter,  we  find 
that  there  is  sufficient  natural  gas 
available  throughout  North  America  to 
support  most  new  construction.*® 
Accordingly,  in  the  future  we  will 
require  only  a  statement  by  the 
applicant  describing:  (1)  those 
production  areas  accessible  to  the 
proposed  construction  that  contain 
sufficient  existing  or  potential  gas 
supplies  for  the  proposed  project:  and 
(2)  how  those  production  areas  are 
connected  to  the  proposed  construction. 
This  relaxed  standaid  appears  at 
§  157.102(b)(1)  of  the  new  rules  and  in 
the  filing  requirement  at  §  157.14(a)(10). 

Second,  we  are  interpreting  the 
market  demand  portion  of  the  Kansas 
Pipe  Line  standards,  set  forth  at 
§  157.102(b)(2)  of  the  new  regulations,  as 
requiring  a  showing  by  the  applicant 
that  it  has  long-term  (at  least  10-year) 
contracts  for  100  percent  of  the  capacity 
of  the  proposed  facilities.  However,  we 
will  not  look  behind  those  contracts  to 
ascertain  whether  there  is  an  actual 
market.  We  believe  that  a  contract  is 
sufficient  evidence  that  a  market  exists. 

If  a  pipeline  proposing  cost-based 
rates  for  new  construction  meets  all 
seven  of  the  Kansas  Pipe  Line  standards 
set  forth  at  new  5  157.102(b),  it  will  be 
able  to  charge  rates  for  service  through 
the  new  facilities  that  ensure  it  full  cost 
recovery  of  those  facilities  if  it  achieves 
its  projected  throughput.  If  the  pipeline 
cannot  or  does  not  want  to  meet  any  of 
those  seven  standards,  however,  its 
proposal  is  not  doomed:  instead,  it  will 


See  also  Pipeline  Service  Oliligalions.  IV  FERC 
Stats,  ft  Regs,  at  32.S48. 
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be  placed  at  risk  for  the  success  or 
failure  of  the  project  by  operation  of  the 
new  at-risk  terms  and  conditions  (which 
we  discuss  in  detail  later  in  this  order). 
Pursuant  to  $  157.102(g)  of  the  new 
regulations,  the  pipeline  may 
subsequently  seek  removal  of  the  at-risk 
terms  and  conditions  imposed  on  the 
new  facilities  by  satisfying,  in  a  section 
4  niing,  either  the  Kansas  Pipe  Line 
standards  still  applicable  to  it,*^  or  the 
new  net  benefits  test  The  net  benefits 
test  requires  a  showing  by  the  pipeline 
that  the  Incremental  revenues  received 
by  it  for  services  requiring  the  new 
facilities  exceed  the  cost  of  service  for 
those  facilities. 

B.  The  Ashbacker  Principle 

Under  the  Ashbacker  principle, 
authorization  for  one  project  which 
would  preclude  authorization  for  a 
similarly  situated,  mutually  exclusive 
proposal  may  only  occur  after  a 
comparative  review  of  the  two 
competitive  proposals.  In  California 
PUC,**  the  court  addressed  the 
Ashbacker  principle  with  regard  to  two 
purportedly  competitive  applications: 
one  was  filed  under  the  traditional 
certificate  authorization,  the  other  was 
filed  under  the  optional  certificate  (OC) 
authorization.  In  that  case,  it  was  argued 
that  the  Commission's  “accelerated 
processing  of  (an  OC)  application  in  this 
case  violated  fundamental  fairness  and 
the  spirit  of  Ashbacker  *  *  *"  It  was 
further  aigued  that  the  Commission's 
procedures  “would  thwart  competition 
by  giving  an  unfair  advantage  to  (the  OC 
applicant}."  The  court  responded  by 
finding  “Ashbacker  only  marginally 
relevant  to  these  facts  and,  while  the 
pipeline's  fairness  principle  may  be 
sound,  we  believe  that  the  evolution  of 
the  Commission's  OC  criteria  here 
created  no  unfairness."  Further, 

Ashbacker  cannot  intelligibly  be 
understood  to  require  that  an  agency 
consolidate  into  a  single  comparative  hearing 
applications  that  are  proceeding  on 
legitimately  established  separate  tracks.  If  an 
application  under  traditional  section  7 
procedures  for  a  certificate  that  was 
economically  inconsistent  with  an  (OC) 
application  triggered  a  comparative  hearing 
under  traditional  section  7  principles,  the 
(OC)  procedures  would  be  undone — at  least 
in  any  case  where  a  competitor  chose  to  undo 
them.  Indeed,  such  a  principle  would  destroy 
any  agency's  decision  to  streamline 
adjudicatory  procedures  for  a  specially 
defined  class  of  applicants;  if  the  tortoises 

For  example,  if  the  applicant  has  already 
constructed  the  facilities,  the  fourth  standard, 
requiring  that  it  demonstrate  adequate  financial 
resources  to  construct  them,  no  longer  would  be 
applicable. 

**  Ashbacker.  supra. 

California  PUC.  supra. 


are  entitled  to  engulf  the  hares  in  their 
proceedings,  they  can  destroy  the  fact  track's 
speed  and  thus  its  existence  as  a  fast  track. 
The  Ashbacker  principle  takes  this  into 
account,  requiring  only  that  an  agency  “use 
the  same  set  of  procedures  to  process  the 
applications  of  all  similarly  situated  persons 
«^o  come  before  it  seeking  the  same 
license."  Obviously  applicants  under  the 
(OC)  and  traditional  section  7  procedures  are 
not  similarly  situated:  the  first  have  met 
generic  threshold  requirements  that  the 
second  have  been  unwilling  or  unable  to 
satisfy.*® 

As  a  result  of  the  restructuring  of  the 
regulations  here,  all  pipeline  projects 
which  do  not  meet  the  codified  Kansas 
Pipe  Line  criteria  will  be  considered 
“optional"  projects  and  the  project 
sponsors  placed  at  risk  for  the  failure  of 
the  projects.  Only  if  a  project  sponsor 
supplies  the  information  required  by  the 
Kansas  Pipe  Line  criteria  will  the 
project  sponsor  not  be  placed  at  risk  for 
underrecovety  of  its  costs.  Therefore, 
since  the  information  provided  will  vary 
with  each  project,  due  to  the  various 
types  of  projects  needed  to  meet  a 
competitive  marketplace,  the  Ashbacker 
principle  will  generally  not  apply 
because  each  application,  in  essence, 
will  be  pursued  on  a  separate  track. 

Further,  “(i)t  Is  economic  not  legal 
mutual  exclusivity  that  triggers 
Ashbacker.”  Vi^ether  or  not  each 
individual  project  is  economically 
feasible  will  be  determined  by  the 
market  and  the  project  sponsor's 
exercise  of  good  business  judgment  To 
such  end  as  a  project  is  not  in  actuality, 
profitable,  the  project  sponsor  will  bear 
the  risk  of  the  underrecovery  of  its  costs, 
not  the  public. 

However,  there  still  exists  the 
potential  for  the  filing  of  two 
applications  which  each  meet  the 
Kansas  Pipe  Line  standards  and  are 
potentially  mutually  exclusive.  In  the 
construction  NOm.  the  Commission 
proposed  to  limit  the  time  period  within 
which  a  competitive  filing  could  be 
made  pursuant  to  the  proposed 
“accelerated"  prior  notice  procedure. 

The  final  rule  does  not  adopt  the 
“accelerated"  procedure.  However,  the 
time  limitation  for  competitive  filings  is 
included  in  the  final  rule  for  both 
subpart  A  case-specific  applications  and 
subpart  F  prior  notice  filings.  That  is,  a 
notice  of  intent  to  file  a  competitive 
application  must  be  filed,  as 
appropriate,  either  within  the 
intervention  period  for  case-specific 
applications  or  the  protest  period  for 

* '  See  Delta  Air  Lines  v.  Civil  Aeronautics  Board. 
226,  F.2d  17,  Z2  (D.C  Cir.  19SS);  Midwestern  Gas 
Transmission  Company  v.  FPC,  2S8  F.2d  660, 668 
(DX:.  Cir.  1958). 


prior  notice  filings.  A  complete 
competitive  case-specific  application  or 
prior  notice  filing  must  be  filed  within  30 
days  of  the  expiration  of  the 
intervention  or  protest  period  in  orde**  to 
receive  contemporaneous  review. 

C.  Menu  of  Construction 
Authorization  ** 

As  stated  above,  the  optional 
certificate  procedures  currently  found  in 
subpart  E  are  being  rescinded;  however, 
the  assumption  of  risk  philosophy 
underlying  the  promulgation  of  the 
optional  certificate  regulations  is  now 
embodied  in  all  of  the  remaining 
authorizations  for  construction  of 
facilities.  The  resultant  construction 
authorizations  options  are  as  follows: 

1.  Part  157,  Subpart  A — Case-Specific 
Authorization 

Under  this  authorization,  an 
application  pursuant  to  subpart  A  of 
part  157  would  be  filed  as  before.  If  the 
applicant  is  able  to  submit  the 
information  required  to  meet  the  Kansas 
Pipe  Line  standards,  the  application 
would  be  reviewed  as  such  and. 
assuming  all  requisites  cue  met,  a  case- 
specific  ccmstruction  certificate  would 
be  issued.  However,  if  the  applicant 
provides  less  than  sufficient  data  to 
support  the  findings  set  forth  in  Kansas 
Pipe  Line,  the  certificate  would  be 
conditioned  such  that  the  pipeline  would 
bear  any  economic  risk  associated  with 
the  project  through  imposition  of  the  at- 
risk  provisions  discussed  above.*® 

2.  Part  157,  Subpart  F — ^Automatic  and 
Prior  Notice 

Subpart  F  encompasses  the 
regulations  governing  blanket 
construction  authorizations.  This  rule 
greatly  expands  projects  for  which  the 
blanket  construction  authorizations  may 
be  employed.  First,  it  eliminates  the 
project  cost  limit  for  prior  notice  blanket 
construction  authorization  and 
decreases  the  protest  period  fiom  45  to 
30  days  after  the  date  of  publication  of 
the  prior  notice  request  in  the  Federal 
Register.  Second,  it  revised  the 
definition  of  “eligible  facility"  in  order 
to  allow  construction  of  practically  any 
type  of  facility,  including  mainline 
facilities,  but  excluding  delivery  taps, 
storage  facilities,  and  facilities 
constructed  to  efiectuate  the  purchase  of 
synthetic  or  gasified  liquid  natural  gas. 
Therefore,  any  size  facility  could 
conceivably  constructed  under 

**  See  appendix  C  for  a  chart  outlining  theae 
authorizatioaa. 

**  A  builder  that  ia  not  an  existing  pipeline  with 
rates  on  file  would  be  required  to  pursue  case- 
speciHc  construction  authorization. 
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blanket  authorization.  Third,  it  increases 
the  project  cost  limit  for  automatic 
blanket  construction  authorization  to 
$10,000,000.  These  changes  are 
consistent  with  our  goals  to  expand 
construction  options  and  expedite 
construction  projects. 

Previous  to  this  rulemaking,  prior 
notice  Hlings  were  limited  by  project 
cost,  as  well  as  by  the  type  of  facility 
which  could  be  authorized  under 
blanket  construction.  In  Order  No. 

234,‘*  which  adopted  the  blanket 
construction  regulations,  the 
Commission  explained  that  these 
limitations  were  intended  to  ensure  that 
any  project  constructed  under  the 
blanket  authorizations  would  not  result 
in  an  adverse  impact  on  ratepayers.  The 
more  stringent  project  cost  limit  for 
automatic  authorization  was  intended  to 
restrict  use  of  that  authorization  to  only 
the  most  minor  and  routine  projects, 
since  there  was  no  mechanism  for  public 
notice  or  protest. 

However,  the  concerns  expressed  in 
Order  No.  234  are  accommodated  by  the 
additional  modiHcations  in  this  Hnal 
rule.  First,  since  the  recovery  of  the 
construction  costs  for  these  projects  will 
be  at  risk,  absent  the  Kansas  Pipe  Line 
showing  described  above,  existing  and 
future  ratepayers  are  protected  from  any 
adverse  rate  impact  due  to  the 
construction  of  these  facilities, 
regardless  of  size  or  type  of  facility. 
Second,  with  the  revisions  to 
§  157.206(d)  adopted  here  in  section 
§  157.103,  the  environment  will  be 
protected  from  adverse  impact  from 
these,  or  ai.  other,  construction 
projects. 

Further,  the  revisions  to  the  self- 
implementing  environmental  regulations 
include  a  compliance  report  which  must 
be  filed  by  the  project  sponsor.  It  is 
anticipated  that  Commission  review  of 
these  filings  for  compliance  will  be 
accomplished  within  a  thirty  day  period. 
The  reconciliation  procedure  will  also 
serve  to  expedite  Commission  review  of 
the  enviro.nmental  impact  of  pipeline 
projects.  For  these  reasons,  and  based 
on  our  experience  under  the  blanket 
regulations'  prior  notice  procedures,  the 
final  rule  shortens  the  deadline  under 
§  157.205(e)  for  the  filing  of  protests 
from  45  to  30  days  after  the  date  of 
publication  of  a  prior  notice  request  in 
the  Federal  Register. 

The  final  rule  also  addresses  the 
Commission’s  concern  over  frivolous  or 
unsubstantiated  protests.  Section 
157.205(g)  allows  30  days  to  resolve 
and/or  withdraw  any  protest  to  a  prior 
notice  filing.  If  the  protest  is  not 


»♦  FLRC  St«U.  &  Regs.  1  30.367  (1982). 


resolved  or  withdrawn,  the  project  must 
proceed  under  the  Subpart  A  case- 
specific  authorization.  However,  this 
provision  often  results  in  prior  notice 
projects  being  delayed  by  protests 
making  inconsequential  assertions. 
Therefore,  we  are  amending  §  157.205(g) 
such  that  the  Director  may  dismiss  any 
protest  which  does  not  make  a  prima 
facie  showing  of  a  material  issue  of  fact 
or  law.  The  regulation  also  is  revised  to 
state  that  any  order  by  the  Director  to 
dismiss  such  a  protest  will  issue  within 
90  days  after  issuance  of  the  prior  notice 
request. 

For  example,  frequently  a  protest  to  a 
prior  notice  request  is  filed  by  a  pipeline 
merely  in  order  to  prohibit  or  delay  a 
project  which  would  provide 
competition  to  that  pipeline's  existing 
services  or  markets.  'This  type  of  protest 
often  consists  of  a  brief  denouncement 
of  the  project  without  supporting 
information  of  any  kind.  Under  the  rule 
adopted  here,  the  Director  may  promptly 
dismiss  the  protest  so  that  the  project 
could  proceed  as  planned.  Also,  for 
example,  the  Director  would  act 
pursuant  to  this  revised  regulation  to 
dismiss  protests,  such  as  LDCs’  protests 
against  interstate  pipelines’  prior  notice 
requests  to  construct  delivery  taps  or 
provide  transportation  services,  which 
provide  no  evidence  of  anti-contpetitive 
or  unduly  discriminatory  practices  on 
the  pipelines'  parts. 

Another  example  of  a  protest  which 
would  not  satisfy  the  prima  facie 
threshold  would  be  where  a  landowner 
files  a  protest  which  states,  without 
justification,  that  the  pipeline  should  not 
be  constructed  on  his  property  but, 
instead,  should  be  constructed  on 
someone  else’s  land.  However,  if  this 
same  protester  stated  that  an  alternate 
route  for  the  pipeline  would  be 
preferable  due  to  the  presence  of  an 
existing  right-of-way  or  fenceline,  for 
example,  the  prima  facie  standard 
would  be  met  and  the  protest  would  not 
be  dismissed.  Nevertheless,  with  this 
type  of  protest,  initiation  of  the 
reconciliation  procedure  would  be 
appropriate.  In  that  way,  the  routing 
problem  could  be  addressed  and 
potentially  resolved,  thereby  making  it 
possible  for  the  project  to  proceed  under 
the  prior  notice  authorization. 

We  note  here  that  the  part  157  blanket 
certificates  are  only  available  to  existing 
pipeline  companies.  A  potential  new 
market  entrant  would  be  required  to 
proceed  under  the  subpart  A  case- 
specific  regulations.  However,  a  new 
market  entrant  could  file  a  subpart  A 
case-specific  certificate  application  and 
a  subpart  F  blanket  certificate 
application  simultaneously  in  order  to 


obtain  a  blanket  certificate  more 
quickly.  Recognizing  that  the  different 
procedural  hurdles  could  serve  to  place 
potential  new  market  entrants  at  a 
competitive  disadvantage,  we  intend,  as 
a  general  policy  matter,  to  act  on  such 
applications  within  90  days  of  filing, 
assuming  the  requirements  of  §  157.103 
can  be  met. 

Order  No.  234  represented  a  major 
step  in  the  evolution  of  the 
Commission’s  attempts  to  revise  its 
regulations  to  accommodate  the  changes 
in  the  industry.  Its  stated  purpose  was  to 
implement  ways  to  make  the  certificate 
process  more  efficient.  This  final  rule 
furthers  that  goal,  based  upon  our  years 
of  experience  with  the  blanket 
construction  authorizations. 

3.  NGPA  Section  311  Construction 
Authorizations 

The  NOPR  requested  comments  on 
whether  Commission  oversight  of 
section  311  construction  is  needed, 
especially  in  light  of  the  potential  for 
adverse  environmental  consequences 
resulting  from  construction  of  major 
pipeline  facilities.  We  were  concerned 
that  the  requirements  of  §  157.206(d), 
now  §  157.103,  were  not  sufficient  for 
major  projects.  The  NOPR  explained 
that,  if  the  requirements  of  §  157.206(d) 
were  indeed  sufficient,  no  changes  to 
the  regulations  would  be  warranted. 
Based  upon  the  comments  and  our 
experience,  we  have  determined  that, 
with  the  revisions  to  the  self- 
implementing  environmental 
requirements  now  found  at  §  157.103 
which  are  set  forth  and  discussed  more 
fully  below,  the  environment  will  be 
adequately  protected  and  the 
requirements  of  NEPA  will  be  met  with 
regard  to  any  pipeline  construction 
project,  regardless  of  size.  Therefore,  we 
will  not  eliminate  section  311 
construction  authorization. 

To  impose  additional  regulatory 
requirements  on  section  311 
construction  unnecessarily  would  be 
contrary  to  our  ultimate  goal  of 
encouraging  expeditious  pipeline 
construction  needed  to  meet  market 
demands.  By  revising  §  157.206(d)  in 
§  157.103  so  that  the  potential  for 
adverse  environmental  impact  from 
construction  under  this  authorization  is 
removed,  it  is  unnecessary  to  impose 
additional  requirements  to  section  311 
construction  authority  to  meet 
environmental  concerns.  We  are  mindful 
in  making  this  decision  that  Congress 
intended  for  section  311  transportation 
to  occur  without  the  encumbrances 
inherent  in  certification  pursuant  to 
section  7(c)  of  the  NGA. 
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Nevertheless,  we  do  believe  it  is 
inadvisable  for  construction  activities  to 
proceed  without  some  form  of 
notification  to  the  Commission. 
Therefore,  we  will  require  notification  of 
these  projects  to  the  Commission.  The 
notiHcation  will  include  a  brief 
description  of  the  facilities,  a  §  157.103 
compliance  report,  and  current  U.S. 
Geological  Survey  7.5-minute  series 
topographic  maps  showing  the  location 
of  the  facilities.  This  will  enable  the 
Commission  to  take  appropriate  action, 
if  necessary,  prior  to  the  commencement 
of  construction. 

4.  Section  2.55(b] — Replacement  of 
Facilities 

The  NOPR  also  proposed  eliminating 
replacement  of  facilities  from  the 
exemptions  set  forth  in  §  2.55  of  the 
regulations.  This  proposal  was  based  on 
the  concern  that  such  replacement 
activity,  and  the  construction-like  nature 
of  those  activities,  might  result  in 
adverse  environmental  consequences 
not  contemplated  when  §  2.55  was 
promulgated.  However,  the  commenters 
have  pointed  out  that  replacement 
projects  differ  from  initial  construction 
in  several  significant  ways. 

First,  facilities  are  usually  replaced  in 
very  small  increments — less  than  two 
miles  in  length.  Second,  replacement 
occurs  in  previously  certified  rights-of- 
way. 

Third,  often  replacement  must  occur 
quickly  in  order  to  avoid  potential  safety 
hazards  generally,  or  specifically,  in 
order  to  comply  with  Etepartment  of 
Transportation  (DOT)  pipeline  safety 
regulations.®*  Part  284,  subpart  I  of  the 
regulations  exempts  certain  emergency 
transactions  from  certification 
requirements.  Where  there  is  a  clear  and 
present  indication  of  safety-related 
deterioration  or  malfunction  of  facilities 
constituting  an  emergency,  these 
regulations  would  apply  and  provide 
authorization  for  rapid  response  to  the 
emeigency.  However,  there  also  exist 
instances  where  a  pipeline  has 
deteriorated  to  the  point  of  being 
potentially  unsafe  without  rising  to  an 
emeigency  standard.  In  these  instances, 
as  defined  by  the  DOT  regulations,  the 
public  safety  must  be  protected  and  it  is 
in  these  instances  that  pipelines  would 
rely  on  the  replacement  authorization  in 
S  2.55(b)  to  correct  the  problem  in  order 
to  continue  providing  service  to  its 
customers  safely.  As  has  been  discussed 
in  previous  related  orders,®*  the 


**  49  CFR  parta  191  and  192. 

**  Order  No.  525.  supra,  at  note  7. 


Commission  does  not  intend  that  there 
be  any  conflict  between  the  rule 
adopted  here  and  the  DOTs  safety 
regulations.  In  order  to  clarify  this  issue 
and  guard  against  any  future 
misinterpretation  or  confusion,  this  rule 
amends  §  2.55(b)  to  state  that 
replacement  may  occur  pursuant  to  that 
section  only  if  the  facilities  “have  or  will 
soon  become  physically  deteriorated  or 
obsolete  to  the  extent  ^at  replacement 
is  deemed  advisable  to  comply  with 
Department  of  Transportation 
regulations:  *  * 

Last,  while  constructing  new  pipeline 
may  be  highly  desirable,  replacement  of 
facilities  is  generally  essential  due  to  the 
deterioration  of  facilities  and  the 
possible  interruption  in  service  which 
would  occur  if  the  pipeline  were  not 
replaced  in  a  timely  fashion — the  time 
needed  to  gather  data  in  conjunction 
with  brief  windows  of  construction  time 
makes  imposition  of  any  additional 
reguldtory-related  delay  untenable. 

Therefore,  upon  further  consideration, 
we  have  determined  that  removing  the 
exemption  for  replacement  of  facilities 
in  §  2.55(b)  is  inadvisable.  However,  we 
have  continued  concerns  regarding 
disposal  of  toxic  substances 
necessitated  by  the  replacement  of 
facilities.  Therefore,  the  rule  provides 
that  replaced  facilities  must  be 
abandoned  in  compliance  with  40  CFR 
761,  or  as  specifically  pennitted  by  the 
Environmental  Protection  Agency  (EPA), 
if  the  facilities  to  be  replaced  have  been 
found  by  the  EPA  to  have  been  exposed 
to  PCB  contamination  greater  than  50 
ppm. 

5.  Phasing  and  Incomplete  Applications 

In  the  majority  of  instances,  the 
revisions  to  the  regulations  adopted  here 
will  eliminate  the  problems  which 
previously  were  resolved  through 
phasing  orders  and  dismissal  of 
incomplete  applications.  Phasing  orders 
have  been  issued  in  order  to  make 
preliminary  findings  regarding  the 
nonenvironmental  aspects  of  a  project 
while  the  environmental  review  of  that 
project  proceeded.®’  However,  since 
most  projects  should  be  able  to  proceed 
under  the  self-implementing 
requirements  of  S  157.103,  as  revised, 
the  number  of  EAs  which  must  be 
prepared  by  staff  should  be  greatly 
reduced,  thweby  greatly  decreasing  the 
need  for  phasing  orders.  Further,  the  at- 
risk  provisions  of  this  final  rule  will 
negate  the  difficulties  increasingly 
associated  with  certain  incomplete 
applications.  Nevertheless,  we  are 


See.  Af..  El  Peao  Natural  Gae  Company.  S5 
FERC 1 61.180  (16S1|:  Colorado  loteraUte  Gaa 
Company.  56  FERC  1  61,015  (1991). 


convinced  that,  where  appropriate, 
phasing  orders  and  dismissal  of 
incomplete  applications  serve  to 
expedite  pipeline  construction.  As  was 
stated  in  the  NOPR: 

Phasing  *  *  *  can  provide  for  more 
efficient  and  efiective  decision  making  by 
presumably  expediting  construction  as  a 
result  of  providing  greater  regulatory 
certainty  and  stability  to  pending  projects. 
Certificate  applicants  with  non¬ 
environmental  approval  could,  for  example, 
arrange  for  financing  and  initiate  contract 
negotiations  at  an  earlier  date.  In  this  regard, 
the  issuance  of  preliminary  findings  may 
serve  our  goal  of  increasing  competition  by 
enhancing  pipelines'  ability  to  gain  access 
into  new  or  expanded  markets.  More 
generally,  it  attests  to  the  importance  of 
timeliness  in  the  decision  making  process. 
Phasing  also  can  reixler  Commission  decision 
making  with  respect  to  certificate 
applications  more  elective  by  allowing  the 
Commission  to  take  expeditious  and  timely 
action  on  proposals  where  timeliness  is  an 
important  ingredient  for  success.** 

In  its  comments.  INGAA  states  that 
the  real  benefit  to  phasing  is  that  it 
assists  pipeline  companies  in  lining  up 
financing  and  shippers.  INGAA  points 
out  that  its  members  must  begin 
discussing  customer  and  financing 
arrangements  prior  to  facility 
construction  regardless  of 
environmental  issues  that  may  arise 
because  of  the  high  cost  of  construction. 
The  phasing  process,  according  to 
INGAA,  provides  regulatory  certainty 
on  relevant  financial  and  economic 
issues. 

ANR  states  in  its  comments  that  the 
phasing  process  expedites  certification 
by  advising  the  api^icant  early  in  the 
proceedings  whether  it  needs  to  change 
its  business  plan  and  how  to  change,  as 
well  as  providing  additional  time  for  the 
applicant  to  make  these  changes  prior  to 
issuance  of  a  certificate.  Kem  River 
opposes  phasing  in  its  comments,  but 
makes  the  point  that  phasing  allows 
section  7(c)  applicants  the  benefit  of  the 
optional  certification  process  (/.a. 
expedition)  without  imposing  the 
corresponding  economic  risks  inherent 
in  an  optional  certificate. 

Until  recently,  the  Commission  has 
issued  preliminary  phasing  orders  only 
with  regard  to  non-environmental 
issues.  However,  the  Commission 
recently  issued  a  different  type  of 
phasing  order.  In  Northern  Border 
Pipeline  Company  ••  and  in  Natural 
Gas  Pipeline  Company  of  America,** 


**  RevisioM  lo  RegulalioM  Coveniiag 
Certificate*  for  Coostniction.  FERC  Stets.  ft  Reg*,  f 
32.477  at  32.484. 

••  55  FERC  1 61.423  (1991). 

•0  55  FERC  1 6t424  (1991). 
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applications  were  Hied,  pursuant  to  part 
157,  subpart  A,  for  authorization  to 
construct  and  acquire  certain  facilities 
to  be  used  to  provide  open  access 
transportation  service.  With  regard  to 
each  of  these  applications,  the 
Commission  found  that  the  applicant 
had  not  made  a  sufHcient  showing  of 
adequate  downstream  facilities,  and 
provided  the  following: 

Thus,  [the  applicant's]  application  is 
incomplete  and  no  determination  of  the  public 
convenience  and  necessity  can  be  made  at 
this  time.  We  will,  however,  allow  [the 
applicant]  to  remedy  the  deficiencies  in  its 
application  in  the  30  days  following  the  date 
of  this  order.  If,  in  that  time,  [the  applicant] 
presents  a  complete  project  [i.e.,  an 
application  to  construct  and  operate 
dovmstream  facilities  is  filed  with  the 
Commission]  that  identifies  downstream 
facilities  *  *  *,  we  will  continue  our 
envirorunental  review.  In  the  meantime,  in  the 
30  days  following  the  date  of  this  order,  we 
will  continue  to  process  [the  applicant's] 
application.  Alternatively,  we  will  dismiss 
[the  applicant's]  request  in  this  docket, 
without  prejudice  to  [the  applicant]  filing  a 
new  application  that  fully  satisfies  the 
requirements  of  our  regulations,  if  an 
application  for  downstream  facilities  is  not 
filed  within  30  days  of  the  date  of  this  order. 

Therefore,  even  though  the  information 
in  these  applications  was  not  sufficient 
to  support  granting  certiHcates,  issuance 
of  these  phasing  orders  ensured  that  the 
processing  of  the  respective  applications 
would  not  be  delayed  during  the  time 
provided  for  the  applicants  to 
supplement  their  filings. 

6.  Delegation  to  the  Director 

All  comments  received  regarding  the 
expansion  of  the  Director’s  authority 
supported  adoption  of  the  proposed 
regulations.  Therefore,  and  for  the 
reasons  set  forth  in  the  NOPR,  the  hnal 
rule  promulgates  these  revisions  at 
§  375.307,  as  well  as  other  delegations 
discussed  below. 

D.  Environmental  Matters 
1.  Nonjurisdictional  Facilities 

a.  Background.  In  the  NOPR,  the 
Commission  proposed  to  include  a 
requirement  in  its  regulations  that 
related  nonjurisdictional  facilities  be 
identified  in  the  application  for  a 
certificate,  if  there  is  one,  or  treated  as 
part  of  the  project  in  cases  of  automatic 
authorization.  As  stated  in  the  NOPR: 

The  requirements  to  identify  related 
nonjurisdictional  facilities  are  proposed  here 
in  order  to  expedite  the  environmental 
review  for  certification  to  construct  facilities. 
These  requirements  are  merely  intended  to 
give  notification  to  the  Commission  of  any 
facilities  that  may  be  subject  to 
environmental  review  due  to  their 
relationship  with  proposed  jurisdictional 


facilities.  By  providing  this  notiheation  with  a 
request  or  application  for  authorization,  the 
delay  which  results  from  staff  preparing  and 
sending  data  requests  relating  to  this  type  of 
information  and,  subsequently,  awaiting  a 
response  could  be  eliminated.** 

The  Commission  then  invited 
comments  on  the  advisability  of 
adopting  this  approach.*^ 

A  great  many  commenters  responded 
to  this  point,  the  vast  majority  of  them 
opposing  the  proposed  requirement  as 
unduly  burdensome.  Many  commenters 
felt  the  Commission  would  be 
overstepping  the  bounds  of  its  authority 
by  requesting  such  information. 

As  explained  in  the  NOPR,  the  issue 
of  what  consideration  is  required  of 
related  nonjurisdictional  facilities  in  the 
context  of  the  Commission’s 
environmental  review  had  its  genesis  in 
the  decision  of  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
Circuit  (D.C.  Circuit)  in  Henry  v.  FPC, 

513  F.2d  395  (D.C.  Cir.  1975).  In  that  case, 
two  projects  were  to  be  constructed  to 
produce  synthetic  gas  from  coal  for 
interstate  transportation.  The 
Transwestem  Group  applied  to  the 
Commission  for  a  certificate  authorizing 
the  construction  and  operation  of 
facilities  to  convert  coal  to  synthetic 
gas.  Transwestem  Pipeline  applied  for 
authorization  to  construct  and  operate  a 
pipeline  to  transport  the  synthetic  gas 
h’om  the  plant  to  the  pipeline’s  main 
system.  El  Paso  Natural  Gas  sought 
authorization  to  construct  and  operate 
tap  and  valve  facilities  for  the 
introduction  of  the  synthetic  gas  into  its 
mainline,  where  it  would  be  commingled 
with  natural  gas  from  wells. 

The  Commission  decided  that  it  did 
not  have  jurisdiction  over  the 
production,  sale,  or  transportation  of 
synthetic  gas  prior  to  its  mixture  with 
natural  gas  from  wells  and  dismissed 
the  two  Transwestem  applications.  It 
found  that  it  did,  however,  have 
jurisdiction  over  El  Paso’s  application 
for  the  tap  and  valve  facilities.  In 
reaching  this  conclusion,  the 
Commission  held  that  it  was  required  to 
consider  only  those  environmental 
consequences  ascribable  to 
jurisdictional  activities,  and  that  the 
need  for  an  environmental  impact 
statement  turned  on  whether  the  tap  and 
valve  facilities  were  a  major  Federal 
action  having  a  significant  effect  on  the 


**  Construction  NOPR.  FERC  Stats.  &  Regs. 

I  32.477,  supra,  at  p.  32,481  (emphasis  in  original). 

**  The  provision  that  resulted  from  the 
consideration  of  this  issue  has  been  incorporated 
into  the  Commission's  regulations  as  {  157.103(b]. 
Section  157.103  formerly  was  f  157.206(d).  Section 
157.103(b)  is  discussed  separately  from  that  section 
because  of  the  independent  signiRcance  of  this 
matter. 


human  environment,  an  issue  which  it 
deferred  pending  staff  investigation. 

On  appeal,  the  D.C.  Circuit  considered 
the  Commission’s  premise  that  its  role 
under  NEPA  was  limited  to  evaluating 
the  incremental  environmental  impact  of 
the  jurisdictional  tap  and  valve 
facilities,  even  if  the  coal  gasiHcation 
project  of  which  that  facility  was  an 
essential  part  constituted  a  major 
Federal  action  having  a  significant  effect 
on  the  human  environment.  The  court 
concluded  that  the  Commission’s  view 
of  its  responsibilities  was  too  narrow, 
stating  that: 

NEPA  requires  an  integrated  view  of  the 
environmental  damage  that  may  be  caused 
by  a  situation,  broadly  considered,  and  its 
purpose  is  not  to  be  frustrated  by  an 
approach  that  would  defeat  a  comprehensive 
and  integrated  consideration  by  reason  of  the 
fact  that  particular  officers  and  agencies  have 
particular  occasions  for  and  limits  on  their 
exercise  of  jurisdiction.  ** 

In  deciding  what  must  be  done  by  the 
Commission  to  fulHll  its  environmental 
responsibilities,  the  court  held  that  the 
Commission: 

[I]s  not  necessarily  required  to  prepare  a 
full  environmental  impact  statement  for  the 
gasiffcation  project  [but]  can  rely  on  the 
statement  prepared  by  the  lead  agency.  What 
is  required  is  that  the  FPC,  in  deciding 
whether  to  grant,  deny,  or  condition 
certificates  of  public  convenience  and 
necessity  for  admittedly  jurisdictional 
facilities,  take  into  account  the  environmental 
costs  of  the  gasiHcation  projects  as  a  whole. 

It  may  do  this  by  accepting,  rejecting,  or 
modifying  the  analysis  of  the  lead  agency.** 

Thus,  the  court  required  the 
Commission  to  consider  the 
environmental  impacts  of  related 
nonjurisdictional  facilities  when 
evaluating  aspects  of  projects  over 
which  the  Commission  does  have 
jurisdiction.  On  the  basis  of  this  holding, 
it  has  been  the  practice  of  the 
Commission  to  review  certain  aspects  of 
related  nonjurisdictional  facilities  in 
conducting  its  environmental  review  of 
facilities  over  which  it  properly  has 
jurisdiction.  As  noted  previously,  this  is 
the  basis  of  the  statement  in  the  NOPR 
that  there  is  authority  for  the  proposition 
that  an  agency  which  undertakes  a 
NEPA  review  of  a  project  subject  to  its 
substantive  jurisdiction  must  include  in 
its  review  the  nonjurisdictional  facilities 


*’  Although  the  Court  apparently  did  not 
independently  evaluate  this  issue,  the  coal 
gasification  projects  were  accepted  as  constituting  a 
major  Federal  action  inasmuch  as  the  Bureau  of 
Reclamation  of  the  Department  of  the  Interior  had 
been  designated  as  lead  agency  to  prepare  a  draft 
environmental  impact  statement.  See  Henry,  513 
F.2d  at  406. 

**Id 

•»  Id  at  407. 
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that  can  reasonably  be  expected  to  be 
constructed  in  conjunction  with  that 
project.*® 

The  problem  here  is  determining  the 
appropriate  scope  of  the  Commission’s 
environmental  review.  As  the  United 
States  Court  of  Appeals  for  the  Ninth 
Circuit  observed  in  Sylvester  v.  Corps  of 
Engineers,  884  F.2d  394,  400  (9th  Cir. 
1989): 

Environmental  impacts  are  in  some 
respects  like  ripples  following  the  casting  of  a 
stone  in  a  pool.  The  simile  is  beguiling  but 
useless  as  a  standard.  So  employed  it 
suggests  that  the  entire  pool  must  be 
considered  each  time  a  substance  heavier 
than  a  hair  lands  upon  its  surface.  This  is  not 
a  practical  guide. 

The  difnculty  in  determining  the  extent 
of  the  Commission’s  responsibility  to 
review  nonjurisdictional  facilities  is 
exacerbated  by  the  fact  that  "NEPA 
does  not  specify  the  scope  of  analysis 
that  federal  agencies  must  conduct  in 
determining  whether  their  actions,  when 
combined  with  private  actions,  come 
within  the  mandate  of  §  4332(2](C) 
[requiring  agencies  to  prepare 
environmental  impact  statements  for 
major  Federal  actions  signiflcantly 
affecting  the  quality  of  the  human 
environment]  *’ 

In  practical  terms,  it  is  simply  not 
feasible,  nor  is  it  required  by  NEPA,  that 
the  Commission  evaluate  each  and 
every  impact  no  matter  how  remote, 
that  flows  from  activities  which  fall 
within  the  jurisdiction  of  the 
Commission.  Simply  put  at  some  point 
the  nexus  between  the  activity  approved 
by  the  Commission  and  activities  that  in 
some  way  relate  to,  or  flow  from,  that 
activity  becomes  too  tenuous  to  require 
their  consideration  by  the  Commission. 

If  this  were  not  so,  the  obligations  of  the 
Commission  and  other  agencies  charged 
with  implementing  NEPA  would  be 
unlimited  and  impossible  to  fulfill. 

b.  New  Guidelines.  While  the 
requirement  expressed  in  Henry  that 
some  consideration  must  be  given 
nonjurisdictional  facilities  constructed 
in  conjunction  with  jurisdictional 
facilities  remains  unchanged,  experience 
has  shown  that  further  guidelines  are 
needed  to  effect  and  implement  this 
direction.  Upon  considering  this  matter 
in  light  of  the  comments  that  were 


**  In  implementing  this  directive,  the  Commission 
has  used,  as  described  in  East  Tennessee  Natural 
Cas  Company,  39  FERC  f  61,275  (1987),  a  test  which 
provides  that  review  of  nonjurisdictional  facilities  is 
necessary  where  the  nonjurisdicUonal  facilities  are 
“inextricably  related  to  and  completely  dependent 
upon"  certification  of  the  related  jurisdictional 
facilities  such  that  they  would  not  be  built  “but  for" 
those  facilities. 

Sylvester.  884  F.2d  at  398. 


received  on  the  proposed  rule  and  our 
experience  in  dealing  with  this  issue,  the 
Commission  has  decided  to  craft  a 
comprehensive  approach  to  determine 
what  consideration  of  related 
nonjurisdictional  facilities  is  required. 

The  consideration  of  what 
nonjurisdictional  facilities  should  be 
reviewed  is  not  unique  to  the 
Commission.  Another  agency  that  has 
experienced  considerable  difficulty  in 
determining  the  scope  of  analysis  that 
must  be  conducted  in  connection  with 
the  issuance  of  permits  that  authorize 
only  a  portion  of  a  private,  non-Federal 
project  is  the  United  States  Army  Corps 
of  ^gineers  (COE  or  Corps). 

The  Corps  typically  issues  permits 
under  section  404  of  the  Clean  Water 
Act  (authorizing  the  discharge  of 
dredged  or  fill  material)  and  section  10 
of  the  Rivers  and  Harbors  Act 
(regulating  work  and  structures  in 
navigable  waters  of  the  United  States). 
These  regulated  activities  are  often 
undertaken  pursuant  to  the  development 
of  some  larger  project  by  a  private, 
nongovernmental  entity.  As  a  result  of 
difficulties  it  experienced  in  determining 
how  far  its  review  of  nonjurisdictional 
facilities  should  extend  based  upon  its 
issuance  of  a  permit  for  a  portion  of  a 
project,  the  COE  undertook  to  examine 
and  define  the  proper  scope  of  analysis 
that  should  be  conducted  in  such 
situations. 

The  COE  explained  this  problem  in  a 
final  rule  adopting  implementing 
procedures  to  deal  with  this  matter  as 
follows: 

The  Corps  of  Engineers  inquiry  begins  with 
a  permit  application  which  is  evaluated, 
usually  resulting  in  the  issuance  of  a  permit, 
often  with  special  conditions  that  modify  the 
project,  or  permit  denial.  The  Corps 
evaluation  of  an  eventual  action  on  the 
permit  application  is,  by  definition,  the 
“Federal  action"  for  NI^A  purposes  (see  40 
CFR  1508.18(b)(4)).  The  “scope  of  analysis" 
issue  arises  when  the  application  for  a  Corps 
permit  covers  only  a  part  of  a  larger  project 
(e.g.,  the  application  for  a  Corps  permit  for  a 
pier  which  is  part  of  a  larger,  upland  oil 
refinery  project).  In  such  a  case,  the  Corps 
must  determine  the  “scope  of  analysis"  which 
will  guide  all  of  our  inquiries  under  NEPA; 
that  is,  what  portion  of  the  total  project  will 
the  Corps  cover  in  its  EA  describing  the 
work,  the  range  of  environmental  effects  of 
that  work,  alternatives  to  the  proposed  work, 
etc.  Based  on  the  scope  of  analysis  adopted, 
the  Corps  determines  whether  the  proposed 
work  would  constitute  a  “major  Federal 
action  significantly  affecting  the  quality  of 
the  human  environment,”  i.e.  whether  an  EIS 
must  be  prepared.  As  explained  in  the 
regulation,  the  scope  of  analysis  the  Corps 
will  use  for  permits  cases  normally  will  cover 
the  regulated  activity  (e.g.,  the  pier)  plus 
whatever  other  portions  of  the  project  the 
Corps  determines  to  be  within  Federal 


control  and  responsibility  for  the  particular 
case  in  question.** 

The  problem  the  Corps  was 
attempting  to  resolve  is  the  same  one 
the  Commission  faces  in  determining  the 
proper  scope  of  environmental  reviews 
that  are  conducted  for  projects  arising 
under  its  jurisdiction.  Henry  holds  that 
review  of  nonjurisdictional  facilities 
may  be  required,  but  provides  no 
guidance  as  to  how  far  that  review  must 
extend.  In  the  Commission’s  judgment, 
some  limitation  is  necessary  and 
appropriate. 

Subsequent  to  the  decision  in  Henry, 
several  courts  have  recognized  the 
nature  of  this  problem  and  have 
undertaken  ta  examine  in  greater  detail 
the  proper  scope  of  analysis  that  should 
be  employed  in  such  situations.  In 
Winnebago  Tribe  of  Nebraska  v.  Ray, 
621  F.2d  269  (8th  Cir.),  cert  denied,  499 
U.S.  836  (1980),  the  United  States  Court 
of  Appeals  for  the  Eighth  Circuit 
determined  that  an  environmental 
assessment  prepared  by  the  Corps  for  a 
Section  10  permit  under  the  Rivers  and 
Harbors  Act  for  a  river-crossing  portion 
of  a  proposed  transmission  line  need  not 
examine  the  impacts  of  the  entire 
transmission  line.  In  that  case,  the  river¬ 
crossing  portion  of  the  line  consisted  of 
approximately  1.25  miles  of  a  67-mile 
long  transmission  line.  Given  the  facts 
surrounding  the  construction  of  that 
project  [e.g.,  no  direct  or  indirect  Federal 
funding  of  the  project),  the  court  found 
that  the  Corps  did  not  have  sufficient 
control  and  responsibility  over  the 
entire  project  such  that  non-Federal 
segments  had  to  be  included  in  the 
environmental  assessment. 

Likewise,  in  Save  the  Bay,  Inc.  v. 
Corps  of  Engineers,  610  F.2d  322  (5th 
Cir),  cert  denied,  449  U.S.  900  (1980),  the 
United  States  Court  of  Appeals  for  the 
Fifth  Circuit  upheld  a  decision  of  the 
Corps  not  to  review  the  environmental 
effects  of  an  entire  chemical  plant  even 
though  the  outfall  structure  from  the 
plant  required  a  Corps  permit.  This  was 
because  the  Corps  deemed  the  outfall  to 
be  a  minor  feature  of  the  overall  project 
and  insufficient  to  “Federalize”  the 
entire  project. 

Taking  this  guidance  into  account, 
and  drawing  upon  language  used  by  the 
courts  in  analyzing  and  upholding  its 
actions,  the  Corps  determined  that  “(t)he 
circumstances  under  which  the  scope  of 
analysis  should  be  expanded  beyond  the 
limits  of  jurisdiction  involve  those  cases 
where  the  Corps  has  sufficient  control 
and  responsibility  for  the  activities 
undertaken  by  the  non-Federal  parties 
so  that  the  environmental  impacts  are 


*■  53  FR  3120,  3121  (1988). 
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essentially  a  product  of  Federal 
action.”  •• 

In  the  implemeDtiiig  procedures  which 
it  adopted  in  consultation  with  the 
Coun^  on  Environmental  Quality,  the 
Corps  developed  a  test  to  implement 
this  standard  and  determine  the  limits  of 
what  related  facilities  must  be 
examined: 

(2)  The  fCorps)  is  considered  to  have 
control  and  responsibility  for  portions  of  the 
project  beyond  tbe  hmits  of  Corps  juriadiction 
where  the  Federal  involveinent  is  sofBcient  to 
turn  an  essentially  private  action  into  a 
Federal  action.  These  are  cases  where  the 
environmental  consequences  of  the  larger 
project  are  essentially  products  of  tbe  Corps 
permit  action. 

Typical  factors  to  be  considered  m 
determining  whether  sufficient  “control  and 
responsibility”  exists  inclnde: 

(i)  Whether  or  not  tbe  r^ulated  activity 
comprises  “merely  a  link”  hi  a  corridor  type 
project  (e.g..  a  transportation  or  utility 
transmission  project). 

(ii)  Whether  tiiere  are  aspects  of  the  upland 
facility  in  the  immediate  vkdnity  of  the 
regxilated  activity  which  affect  the  location 
and  configuration  of  the  regulated  activity. 

(iii)  The  extent  to  which  the  entire  project 
will  be  within  Corps  jurisdiction. 

(iv)  The  extent  of  cumulstive  Federal 
control  and  responsibility. 

A.  Federal  control  and  responsibility  will 
include  the  portions  of  the  project  beyond  the 
limits  of  Co^  jurisdiction  wlwre  the 
cumulative  Fedml  involvonent  of  tbe  Corps 
and  other  Federal  agencies  is  sufficient  to 
grant  legal  control  over  such  additional 
portions  of  tbe  project  These  are  cases 
where  the  eavironinenlal  ctmsequences  of  the 
additional  portions  of  tbe  projects  are 
essentially  products  of  Federal  financing, 
assistance,  direction,  regulation,  or  approval 
(not  including  funding  assistance  solely  in  the 
form  of  general  revenue  sharing  funds,  with 
no  Federal  agency  contnd  over  the 
subsequent  use  of  such  fwids,  and  not 
including  judicial  or  administrative  dvil  or 
criminal  enforcement  actions). 

B.  In  determining  whether  sufficient 
cumulative  Federal  iimdvement  exists  to 
expand  die  scope  of  Federal  action  the 
[Corps)  shoold  consider  whether  other 
Federal  agencies  sre  required  to  take  Federal 
action  under  the  FWi  ai^  Wildlife 
Coordinatiaa  Act  (M  U.S.C  691  et  seg.),  the 
National  Hiatoric  Praaervation  Act  of  1966  (16 
U.S.C  470  et  eeg.).  tbe  Endangered  Species 
Act  of  1973  (18  II.S.C  1531  et  aeg.).  Executive 
Order  11990,  Protection  of  Wetlands  (42  Fed. 
Reg.  91977).  and  other  environmentiil  review 
laws  and  executive  orders. 

As  noted  above,  the  problems  and 
circiunstances  faced  by  the  Commission 
in  niaking  a  detennination  as  to  what 
treatment  should  be  accorded  related 
nonjurisdictional  facHifies  are  the  same 
as  those  faced  by  tbe  Corps.  In 
considering  the  comments  received  on 
the  proposal  advfinced  in  the  NOPR,  the 


••  Jd  at  3t?l-22. 


Commission  has  decided  that  it  would 
be  beneHcial  to  adopt  a  standard  like 
that  utilized  by  the  Corps  to  guide  its 
considerations  with  regard  to  this  issue. 
This  standard  will  apply  to  tbe 
consideration  of  appUcations  on  a  case- 
by-case  basis  by  the  Commission  and  to 
the  use  of  self-implementing 
environmental  regulaticms  by  project 
sponsors.  In  either  case,  a  determination 
will  be  made  as  to  whether  there  is 
sufficient  control  and  responsibility  over 
aspects  of  a  project,  or  related  projects, 
beyond  the  limits  of  Commission 
jurisdiction  to  warrant  the 
environmental  review  of  those  related, 
but  nonjurisdictional  portions.  As  with 
the  test  established  by  the  Corps,  the 
Commission  will  be  considered  to  have 
control  and  responsibility  for  portions  of 
the  project  beyond  the  limits  of  its 
jurisdiction  where  the  Federal 
involvement  is  suRicient  to  turn  an 
essentially  private  action  into  a  Federal 
action.  Those  are  cases  where  the 
environmental  consequences  of  the 
larger  project  are  essentially  products  of 
the  Commission  permit  action.^** 

The  typical  factors  to  be  considered  in 
determining  whether  sufficient  “control 
and  responsibility”  exists  are  essentially 
those  utilized  by  the  Corps,  as  modified 
slightly  to  reflect  differing  circumstances 
faced  by  the  Commission.  Those  factors 
are:  (i)  whether  or  not  tbe  regulated 
activity  comprises  merely  a  link  in  a 
corridor  type  project  a  natural  gas 
pipeline);  (ii)  whether  there  are  aspects 
of  the  overall  facility  in  the  immediate 
vicinity  of  the  regulated  activity  which 
affect  the  location  and  configuration  of 
the  regulated  activity;  (iii)  the  extent  to 
which  the  entire  project  will  be  within 
Commission  juri^iction;  and  (iv)  the 
extent  of  cumulative  Federal  control  and 
responsibility. 

As  noted  previously,  in  East 
Tennessee  Natural  Gas  Company.  39 
FERC 1 61,275  (1987),  tbe  Commission 
set  fortii  a  test  for  determining  what 
related  nonjurisdictional  facilities  must 
be  considered  for  environmental  review 
purposes  in  evaluating  the  effect  of 
facilities  for  whidi  certification  is 
sought.  In  that  case,  the  Commission 
examined  the  environmental  impact  of 
related  nonjurisdictional  facilities 
because  those  facilities  were 
"inextricably  related  to  and  completely 
dependent  iqxm  the  issuance  of  a 
certificate  to  East  Tennessee”  and  “(b]ut 
for  the  jurisdictional  facilities  *  *  *.  the 
[nonjurisdictional)  facilities  would  not 
be  built,"  This  test  will  no  longer 


Tlw  dimwkm  of  nonjwtodictionai  faciUtiet  in 
this  section  relates  only  to  dooieatic  and  not  to 
foreign  facilities. 

39  FERC  at  p.  Stall. 


apply  given  the  new  standard  that  the 
Commission  is  adopting  here.  To 
illustrate  the  workings  of  this  standard, 
it  is  applied  to  the  facts  of  that  case. 

In  East  Tennessee,  the  applicant.  East 
Tennessee,  sought  a  certificate  to  build 
approximately  25  miles  of  16-indi 
pipeline,  three  new  ccanpressor  stations, 
and  to  add  an  engine  to  an  existing 
compressor  station.  Once  East 
Tennessee  received  a  certificate, 

Atlanta  Gas  planned  to  construct  72 
miles  of  nonjurisdictional  pipeline  to 
connect  East  Tennessee’s  facilities  with 
its  existing  system. 

Under  the  test  established  in 
§  157.103(b),  the  critical  inquiry  is 
whether  the  Commission  would  have 
had  sufficient  control  and  responsibility 
over  the  nonjurisdictional  falsities 
proposed  by  Atlanta  Gas  to  convert  the 
private  action  proposed  by  it  into  a 
Federal  action.  To  determine  this,  the 
factors  set  forth  in  §  157.103(b)  must  be 
applied.  The  individual  factors  may  or 
may  not  be  relevant  to  any  given 
situation  and  are  to  be  accorded  roughly 
equivalent  importance,  again  given  the 
situation. 

The  first  factor  is  whether  or  not  the 
regulated  activity  comprises  merely'  a 
link  in  a  corridor-type  project,  fai  ^st 
Tennessee  the  answer  to  this  is  yes,  as  it 
would  be  for  most  natural  gas  pipeline 
scenarios.  Clearly,  the  East  Tennessee 
facilities  would  connect  with  the 
Atlanta  Gas  pipeline  in  a  link  that 
would  carry  gas  south  to  the  existing 
Atlanta  Gas  facilities.  The  fact  that  the 
East  Tennessee  facilities  are  merely  a 
link  in  a  corridor-type  project  would 
militate  against  including  other, 
nonjurisdictional  facilities  in  the 
environmental  review  process. 

The  second  factw  is  whether  there  are 
aspects  of  the  nonjurisdictional  facility 
in  the  immediate  vicinity  of  the 
regulated  activity.  Althoo^  tbe  East 
Tennessee  order  does  not  examine  this 
point  in  any  detail,  it  would  appear  that 
the  only  aspects  of  the  project  in  the 
immediate  vicinity  of  the 
nonjurisdictional  facilities  would  be  the 
point  of  connection  between  the  two 
pipelines.  Thus,  the  answer  to  this 
inquiry  is  basically  no.  Again,  this 
would  be  the  case  with  most  pure 
pipeline  projects. 

The  third  factor  is  the  ext«it  to  which 
the  entire  project  would  be  within  tbe 
jurisdiction  the  Commission.  This 
factor  will  often  have  a  significant 
bearing  upon  whether  mivironmental 
review  will  be  required  of  related 
nonjurisdictional  facilities.  In  East 
Tennessee,  the  nonjurisdictional  portion 
of  the  project  was  substantially  larger 
than  the  certificated  portion  in  that  it 


Federal  Register  /  Vol.  56,  No.  202  /  Friday,  October  18,  1991  /  Rules  and  Regulations 


52345 


covered  a  much  greater  distance  and 
included  construction  along  a  new  right- 
of-way,  as  opposed  to  substantial 
looping  which  would  take  place  to 
construct  the  jurisdictional  facilities. 
Therefore,  the  entire  project  could  not 
be  considered  to  be  within  the 
jurisdiction  of  the  Commission. 

The  Hnal  factor  is  the  overall  extent  of 
Federal  control  and  responsibility.  As 
with  the  third  factor,  this  criterion  will 
also  often  be  very  signiHcant  in 
evaluating  whether  related 
nonjurisdictional  facilities  must  be 
reviewed  by  a  project  sponsor  or  the 
Commission.  In  making  this 
determination,  it  is  necessary  to 
evaluate  whether  the  environmental 
consequences  of  the  additional  portions 
of  the  project  are  essentially  products  of 
Federal  Hnancing,  assistance,  direction, 
regulation,  or  approval.  It  is  also 
necessary  to  consider  whether  other 
Federal  agencies  are  required  to  take 
actions  under  various  environmental 
statutes  and  the  extent  of  the  action  that 
is  required  to  be  taken. 

In  East  Tennessee,  there  was  no 
indication  that  the  Atlanta  Gas  facilities 
were  the  product  of  Federal  financing, 
assistance,  direction,  regulation,  or 
approval.  Obviously,  if  the  Federal 
government  had  funded  or  directed  the 
building  of  the  Atlanta  gas  facilities  then 
there  would  be  a  nexus  to  require 
environmental  review.  Similarly,  there  is 
no  indication  that  other  Federal 
agencies  were  required  to  take  any 
significant  action  under  the  National 
Historic  Preservation  Act,  the 
Endangered  Species  Act,  or  the  Coastal 
Zone  Management  Act.  On  balance, 
there  is  nothing  in  the  application  of 
these  factors  that  would  require  the 
Commission,  under  the  test  set  forth  in 
§  157.103(b),  to  exercise  jurisdiction  over 
the  Atlanta  Gas  facilities  for  the  purpose 
of  including  them  in  the  environmental 
review  of  the  East  Tennessee  proposal. 
Put  differently,  the  Commission  had 
insufficient  control  and  responsibility 
over  those  nonjurisdictional  facilities  to 
treat  the  private  action  of  building  that 
pipeline  as  a  Federal  action. 

c.  Examples.  To  assist  in  the 
application  of  the  factors  set  forth 
above,  the  Commission  has  also 
developed  the  following  examples. 

(i)  A  pipeline  crosses  an  international 
boundary  and  the  crossing  alone 
requires  a  Commission  authorization; 
neither  the  route  to  or  from  the 
boundary  crossing  is  within  the  control 
or  responsibility  of  the  Commission. 
Those  matters  would  not  be  included  in 
the  scope  of  the  Commission's 
environmental  analysis  which,  in  this 
case,  would  address  only  the  impacts  of 
the  specific  boundary  crossing. 


(ii)  A  pipeline  company  seeks  a 
certiHcate  to  construct  and  operate  a 
segment  of  pipeline  looping,  two 
additional  compressor  stations,  and 
other  appurtenant  facilities.  The  natural 
gas  transported  by  the  new 
jurisdictional  facilities  would  be 
received  into  a  new  70-mile  long 
nonjurisdictional  pipeline  over  which 
the  Commission  has  no  control.  Matters 
relating  to  the  nonjurisdictional  pipeline 
would  not  be  included  in  the  scope  of 
analysis. 

(iii)  Conversely,  for  those  activities 
that  require  a  Commission  permit  for  a 
major  portion  of  the  pipeline  project,  so 
that  the  Commission  permit  bears  upon 
the  origin  and  destination  as  well  as  the 
route  of  the  project  outside  the 
Commission’s  regulatory  boundaries,  the 
scope  of  analysis  should  include  those 
additional  portions  of  the  project.  For 
example,  if  50  miles  of  a  70-mile  pipeline 
were  jurisdictional  the  scope  of  analysis 
should  reflect  impacts  of  the  whole  70- 
mile  transmission  line. 

2.  Revisions  to  §  157.206(d],  now 
§  157.103 

a.  Background.  One  of  the  most 
important,  far-reaching  changes  made 
by  the  rule  is  that  relating  to  the  revision 
of  S  157.206(d)  and  its  incorporation  into 
the  Commission's  regulations  as 
S  157.103.  As  it  existed  prior  to  the 
adoption  of  this  rule,  §  157.206  provided 
for  the  use  of  a  “self-implementing" 
environmental  procedure  for  activities 
authorized  under  a  blanket  certiHcate 
and  construction  authorized  under 
section  311  of  the  Natural  Gas  Policy 
Act.  The  rule  substantially  extends  the 
availability  of  this  procedure  to  all 
construction  occurring  under  part  157, 
including  project-speciHc  applications 
as  well  as  subpart  F  automatic  and  prior 
notice  authorizations,  and  NGPA  section 
311.  It  also  revises,  strengthens,  and 
clariHes  the  conditions  a  project  sponsor 
must  meet  to  avail  itself  of  this 
mechanism  for  ensuring  environmental 
compliance.  The  rule  also  includes  a 
provision  in  §  157.104(b)  emphasizing 
that  the  Commission  intends  to  prohibit 
an  interstate  pipeline  from  constructing 
under  subpart  F  of  part  157  or  under  part 
284  if  it  concludes  that  the  pipeline’s 
current  or  past  activities  support  a 
Rnding  that  such  prohibition  is 
necessary  to  prevent  violations  by  the 
pipeline  of  the  Commission's  self- 
implementing  environmental  procedure. 

Conceptually,  the  basis  for  the  self- 
implementing  procedure  contained  in 
former  §  157.206(d)  remains  unchanged 
in  new  S  157.103,  although  the 
requirements  surrounding  it  have  been 
altered.  Essentially,  this  procedure 
works  in  the  following  manner.  Based 


on  its  experience  in  reviewing  projects, 
the  Commission  has  established  a 
number  of  standards  that  a  project 
sponsor  must  meet.  For  example,  it  is 
provided  that  a  project  sponsor  must 
conform  its  activities  to  various  statutes 
and  executive  orders  set  forth  in  the 
regulation  and  must  adopt  various 
Commission  requirements  relating  to, 
among  other  things,  erosion  control  and 
stream  and  wetland  protection 
measures. 

Likewise,  it  was  previously  provided 
in  §  157.206(d)(4)  that  to  avail  itself  of 
the  self-implementing  mechanism,  any 
transaction  taking  place  under 
§  157.206(d)  must  not  have  a  significant 
adverse  impact  on  a  sensitive 
environmental  area.  The  term  "sensitive 
environmental  area”  was  defined  in 
§  157.202(b)(ll)  to  mean,  among  other 
things,  the  habitat  of  endangered  or 
threatened  species,  national  or  state 
parks  and  forests,  flood  plains  and 
wetlands,  and  designated  or  proposed 
wilderness  areas.  In  order  to  clarify 
what  constitutes  a  potentially  signiflcant 
adverse  impact,  the  language  in  former 
§  157.206(d)(4)  has  been  deleted,  as  has 
the  definition  in  §  157.202(b)(ll)  of 
sensitive  environmental  area,  and  in  its 
place,  §  157.103  now  lists  categories  of 
actions  which  must  be  satisfled  to 
determine  if  projects  may  go  forward 
under  this  section. 

These  requirements  detail  the 
environmental  standards  with  which 
one  must  comply  to  utilize  the 
Commission's  self-implementing 
environmental  procedure.  If  a 
transaction  proceeding  under  this 
procedure  can  meet  all  of  the  conditions 
and  requirements  of  S  157.103,  and  the 
project  sponsor  adopts  the  various 
guidelines  and  conforms  its  activities  to 
the  listed  statutes  and  regulations,  then 
by  definition  that  activity  will  not  have 
the  potential  for  significant 
environmental  impact.  Projects  meeting 
these  requirements  are  categorically 
excluded  from  the  need  for  an 
environmental  assessment  as  provided 
in  §  380.4. 

If,  on  the  other  hand,  a  project  cannot 
comply  with  the  standards  of  this 
section,  then  the  proposed  action  must 
be  reviewed  by  the  Commission  in  the 
context  of  a  case-specific  application. 

Since  its  adoption,  the  self- 
implementing  environmental  procedure 
contained  in  previous  §  157.206(d)  has 
worked  extremely  well.  Its  primary 
benefit  has  been  to  allow  projects  to 
proceed  expeditiously,  while  ensuring 
protection  of  the  environment.  Given  the 
success  of  this  procedure,  the 
Commission  has  decided  to  expand  its 
availability  to  all  types  of  construction 
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authorization.  In  this  manner,  the 
benefits  described  above  can  be 
extended  to  a  wider  range  of  projects 
and  should  result  in  a  shortening  of  time 
for  pipeline  ccmstruction,  while  fulfilling 
the  Commission's  mandate  under  NEPA 
and  other  environmental  statutes  to 
protect  the  environment. 

In  the  past,  violations  of  the  self- 
implementing  environmental  procedure 
contained  in  §  157.206(d}  have  been 
infrequent.  However,  the  rule 
signihcantly  expands  the  sc(^  of 
construction  that  may  proceed  without 
Commission  monitoring  pursuant  to  this 
procedure.  In  view  of  this  consideration, 
the  rule  provides  in  a  new  §  157.104(b) 
that  the  Commission  may  prohibit  an 
interstate  pipeline  from  using  its 
construction  authorization  under 
subpart  F  of  part  157  or  under  part  284  if 
the  Commission  finds  that  the  pipeline 
has  committed  previous  violations  of 
§  157.20e(d)  of  §  157.103  and  that  the 
nature  of  those  violations  supports  a 
Hnding  that  such  prohibition  of  the  use 
of  the  authorization  is  necessary  to 
prevent  further  violations  of  §  157.103. 

The  Commission  will  implement  the 
prohibition  in  §  157.104(b)  after  giving 
Ihe  pipeline  an  opportunity  to  show 
cause  why  the  prohibition  should  not  be 
imposed,  unless  the  Commission 
determines  that  an  immediately 
effective  prohibition  against 
construction  is  necessary.  If  the 
Commission  hnds  that  the  prohibition 
must  be  made  effective  immediately,  the 
Commission  will  promptly  issue  a  show 
cause  order  and  endeavor  to  act  on  the 
pipeline’s  response  to  that  order  within 
15  days.  The  prohibition  against  using 
part  157,  subpart  F,  or  part  284 
construction  authorization  shall  remain 
in  effect  imtil  the  Commission  finds  that 
the  pipeline  has  demonstrated  that 
continuation  of  the  prohibition  is 
unnecessary. 

b.  Revised  standards.  In  expanding 
the  availability  of  the  self-implementing 
environmental  procedure,  the 
Commission  has  deemed  it  necessary  to 
clarify  and,  in  some  cases,  revise  the 
standards  contained  in  former 
§  157.206(d)  to  ensure  protection  of  the 
environment.  First,  the  list  of  statutes 
and  executive  orders  that  a  project 
sponsor  most  comply  with  that 
previously  appeared  in  §  157.206(d)(2) 
has  not  b^n  incorporated  into 
§  157.103(c)  and  has  been  expanded  to 
include  the  Toxic  Substances  Control 
Act.  The  Commission  recognizes  that 
there  are  other  statutes  not  named  in 
this  section,  such  as  the  Mineral  Lands 
Leasing  Act,  with  which  a  project 
sponsOT  must  comply  before 
construction  can  take  place.  To  this  list 


has  also  been  added  other  standards 
with  which  a  project  sponsor  must 
comply  and  instructions  for  achieving 
compliance  with  those  standards. 

As  noted  previously,  the  prior 
requirement  that  a  transaction  shall  not 
have  a  significant  adverse  impact  on  a 
sensitive  environmental  area  has  been 
replaced  by  a  revised  and  expanded  set 
of  requirements.  In  addition  to  setting 
forth  the  statutes  with  which  a  project 
sponsor  must  comply,  §  157.103(c)  also 
delineates  areas  in  which  construction 
may  not  go  forward  unless  certain 
conditions  art  met.  For  example,  if 
construction  of  facilities  will  involve, 
inter  alia,  pipeline  crossings  of 
wilderness  areas,  wild  and  scenic  rivers, 
ecologically  critical  or  unique  areas, 
remnant  prairie,  and  old-growth  forest, 
construction  may  not  proceed  under 
authority  of  S  157.103  unless  the 
responsible  Federal  agency  makes  a 
case-speciHc  Rnding  of  no  significant 
impact,  or  the  Federal  action  permitting 
the  crossing  is  categorically  excluded 
from  the  requirement  for  an 
environmental  assessment  by  the 
responsible  agency’s  regulations. 
Likewise,  construction  of  facilities 
which  involve,  for  example,  pipeline 
crossings  of  surface  mine  properties, 
designated  sole  source  aquifers 
extending  to  within  pipeline  excavation 
depth,  upstream  crossings  of  municipal 
water  supply  intakes,  and  others,  may 
not  occur  without  approval  of  the 
appropriate  agency.  If  approval  is 
obtained  from  that  agency,  then  the 
project  sponsor  has  satisfied  the 
condition. 

Similariy,  $  157.103(cKl2)  includes  a 
category  of  acUorts  under  which  the 
project  may  not  go  forward  unless  the 
project  sponsor  first  obtains  clearance 
from  the  Director.  This  category 
includes,  for  example,  pipeline  crossings 
of  active  geologic  faults  in  populated 
areas,  known  hazardous  waste  sites, 
perennial  waterbodies  or  Federally 
delineated  wetlands  where  a  COE 
nationwide  permit  cannot  be  used,  and 
construction  of  aboveground  facilities 
where  more  than  five  acres  of  prime 
agricultural  land  would  be  permanently 
disturbed. 

The  intent  of  these  provisions  is  to 
ensure  that  the  proposed  action  would 
not  have  the  potential  for  a  significant 
environmental  impact  on  areas  for 
which  protection  is  required.  In 
compiling  this  list  of  sensitive 
environmental  areas,  the  Commission 
reviewed  the  Council  on  Environmental 
Quality  (CEQ)  criteria  for  significant 
impact  and  has  drawn  on  its  experience 
in  evaluating  thousands  of  projects  to 
determine  those  resources  for  which 


protection  may  be  needed.  If  other 
resources  are  identified  that  require 
evaluation  or  protection  the  Commission 
retains  the  authority  to  resolve  the 
matter  through  the  reconciliation 
provision  discussed  hereafter,  or  to  state 
that  the  project  must  be  converted  to  a 
case-specific  authorization  under  NGA 
section  7(c)  and  independently 
evaluated  pursuant  to  the  requirements 
of  that  authorization. 

If  a  project  is  unable  to  satisfy  the 
provisions  established  in  this  section,  by 
definition  there  cannot  be  an  a  priori 
finding  of  no  significant  environmental 
impact,  and  the  project  may  proceed 
only  after  review  by  the  Commission, 
either  through  the  reconciliation 
procedure  that  has  been  established  in 
§  157.103(e)  or  a  case-specific  part  157. 
subpart  A  certificate. 

The  fact  that  a  project  cannot  satisfy 
the  provisions  of  S  157.103  does  not 
necessarily  mean  that  the  Commission 
must  start  from  scratch  and  review 
every  single  aspect  of  the  project. 

Rather,  the  Commission  intends  to 
examine  only  those  portions  of  the 
project  for  which  compliance  with  the 
requirements  of  §  157.103  has  not  been 
achieved.  This  would  save  duplication 
of  efforts  and  provide  the  best  method  of 
complying  with  the  goals  underlying  the 
expansion  of  the  availability  of  the  self- 
implementing  environmental  procedure. 

A  number  of  other  changes  proposed 
in  the  NOPR  have  also  been 
incorporated  into  §  157.103.  As 
mentioned  briefly  above,  the  Toxic 
Substances  Control  Act  has  been  added 
to  the  list  of  statutes  with  which  a 
project  sponsor  must  comply.  This  has 
been  done  to  ensure  that  PCB 
contamination  from  gas  pipelines  does 
not  pose  an  environmental  proUem. 
Section  157.103(c)(9)  provides  that  a 
project  may  involve  Ae  removal, 
replacement,  or  abandonment  of 
facilities  which  have  been  found  by  the 
Environmental  Protection  Agency  (EPA) 
to  have  been  exposed  to  PCB 
contamination  greater  than  50  ppm  only 
if  the  facilities  have  been  declassified 
by  the  EPA,  if  the  action  complies  with 
the  EPA’s  regulations  at  40  CITl  part  761, 
or  if  an  alternative  disposal  permit  has 
been  issued  by  EPA  under  40  CFR 
761.60(e). 

Additionally,  $  157.103(d)(l)(ix) 
provides  that  the  compliance  report 
which  must  be  filed  to  demonstrate 
compliance  with  the  requirements  of 
§  157.103  shall  contain  a  statement, 
supported  by  EPA  correspondence,  that 
the  removal,  replacement,  or 
abandonment  of  facilities  covered  by 
§  157.103(c)(9)  will  conform  to  an 
alternative  method  of  disposal  under  40 
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CFR  761.60(e),  or  is  on  a  part  of  a  system 
declassified  by  EPA.  For  removal, 
replacement,  or  abandonment  done  in 
accordance  with  40  CFR  part  761,  there 
must  be  provided  a  description 
identifying  specific  procedures  for 
activities  relating  to,  among  other  things, 
pre-removal  inspections,  removal  of  pipe 
from  the  trench,  and  disposal  of  the 
removed  pipeline  segments  and  related 
equipment. 

Another  change  proposed  in  the 
NOWl  that  has  been  incorporated  in 
§  157.103(c)  relates  to  new  construction 
rights-of-way  diat  are  located  within  50 
feet  of  a  residence.  Section 
157.103(c)(ll){viii)  provides  that  if  the 
ownerfs)  of  each  residence  grants  an 
casement,  the  prolect  may  include 
construction  of  pipeline  in  a  new  right- 
of-way  where  the  edge  of  the 
construction  right-of-way  is  %vithin  50 
feet  of  the  residence  and  is  at  least 
partially  on  the  associated  property.  Put 
differently,  if  the  edge  of  a  construction 
right-of-way  is  within  50  feet  of  a 
residence  and  is  at  least  partially  on 
property  associated  with  that  residence, 
then  the  project  may  not  go  forward 
unless  the  owner  of  the  residence  grants 
an  easement.  This  provision  applies 
only  to  new  rights-of-way  and  not  to 
existing  rights-of-way.  Section 
157.103(cKll){ix)  applies  to  looping 
projects  whi^  would  be  partially  within 
existing  rights-of-way.  This  requires 
similar,  but  less  restrictive,  landowner 
acquiescence  since  a  portion  of  the 
construction  would  be  occurring  in  an 
existing,  as  opposed  to  a  new,  right-of- 
way. 

If  must  be  emphasized  again  that  the 
inability  to  comply,  in  the  first  instance, 
with  provisions  such  as  these  does  not 
necessarily  preclude  construction  of  the 
desired  facilities.  If  any  condition  of 
S  157.103  cannot  be  met,  the  project  may 
go  forward  if  the  project  sponsor  obtains 
clearance  from  the  Director  pursuant  to 
the  reconciliation  procedure  set  forth  in 
§  157.103(e).  Alternatively,  the  project 
sponsor  may  proceed  under  subpart  A 
of  part  157  if  it  chooses  not  to  utiize  the 
reconciliation  procedure  or  cannot 
obtain  the  necessarj’  approval  under 
that  provision. 

c.  Nonjurisdictional  facilities. 

Another  important  revision  to  the 
Commission’s  self-implementing 
environmental  procedure  is  that  found 
in  §  157.103(b).  which  sets  forth  the 
standards  for  determining  what 
nonjurisdictional  facilities  must  be 
considered  for  environmental  review 
purposes.  The  concept,  as  discussed 
above,  is  that  a  project  sponsor  will  use 
the  standards  set  forth  in  §  157.103(b)  to 
determine  which  nonjurisdictional 


facilities  are  sufficiently  within  the 
ambit  of  Federal  control  and 
responsibility  such  that  they  should  be 
reviewed  in  conjunction  with 
jurisdictional  facilities. 

d.  Publication  requirement.  Another 
change  to  former  §  157.206(d)  is  diat 
contained  in  1 157.103(c)(lS)  requiring 
the  project  sponsor  to  prepare  a 
notiHcation  of  proposed  construction  for 
newspaper  publication  and  filing  virith 
the  governor  and  the  attorney  general 
for  any  state  in  which  construction  or 
abandcHunent  with  removal  of  facilities 
would  occur.  This  notification  must  be 
filed  with  the  governor  and  the  attorney 
general  by  certified  mail,  return  receipt 
requested,  pursuant  to  the  schedule  for 
newspaper  notificatioH.  With  regard  to 
newspaper  publicatimi,  the  prefect 
sponsor  must  publish  notification  of  foe 
proposed  construction  once  in  a  daily  or 
weekly  newspaper  of  general  circulation 
in  each  county  in  whi<fo  construction 
would  occur.  The  notification  that  is  to 
be  filed  wifo  the  governor  and  the 
attwney  general  and  pmblished  hi  the 
newspaper  must  include  a  description  of 
the  nature  and  extent  of  the  pn^ect, 
identification  of  the  Commission 
regulations  authorizing  the  action  and 
docket  number,  if  any,  a  description  of 
intervention,  comment,  and  protest 
opportunities  available  under  the 
Commission’s  regulations,  and  the 
identity  of  the  project  sponsor  contact 
for  requests  or  questions  with  respect  to 
the  project. 

The  propose  of  this  provision  is  to 
provide  notice  and  an  opportunity  to 
comment  to  concerned  members  of  the 
public.  This  notification  will  allow  the 
public  to  educate  itself  as  to  foe  nature 
of  the  project  and  to  bring  to  foe 
attention  of  the  appropriate  persons  and 
the  Commission  any  concerns  it  may 
have.  Of  course,  as  discussed  elsewhere, 
under  the  prior  notice  procedure  a 
protest  may  be  filed  against  any  or  all 
aspects  of  foe  project  that  may  cause  it 
to  be  reviewed  under  traditional  NGA 
section  7(c)  certificate  application 
procedures. 

e.  Permit  requirements.  Another 
significant  change  to  former  1 157.206(d) 
is  the  inclusion  in  $  157.103(c)(16)  of  a 
provision  stating  that  for  any  project 
that  is  automatically  airthorized 
pursuant  to  §  lS7.203(b),  no  physical 
construction,  installation,  or 
abandonment  shall  begin  for  any 
physically  discrete,  independently 
usable  portion  of  the  project  until  all 
required  permits  for  that  portion  have 
been  obtained  (except  for  those  that 
must  be  obtained  during  construction, 
such  as  road  crossing  permits  and 
permits  for  hydrostatic  testing).  This 


provision  has  been  included  to  ensure 
that  actions  would  not  be  taken  that 
might  foreclose  options  available  to 
permitting  authorities  with  regard  to 
route  and  facility  approval  such  that 
environmental  impacts  could  not  be 
avoided  or  minimized. 

f.  Reconcitiation  procedure.  It  is 
possible  that  in  many  instances,  a 
project  sponsor  will  be  able  to  satisfy 
most,  but  not  alt  of  foe  conditions  of 
§  157.103.  Strict  application  of  this  rule 
would  mean  that  tte  project  sponsor 
would  not  be  able  to  avail  itself  of  this 
option,  but  rather  would  be  forced  to 
utilize  the  traditional  NGA  section  7(c) 
case-specific  approach,  which  would 
require  foe  exercise  of  CommissitHi 
review  of  foe  entire  project  indsding 
those  portions  for  which  the 
requirements  of  {  157.103  would 
otherwise  be  met 

Such  an  approach  would  be 
counterproductive  and  contrary  to  the 
rationale  underlying  the  self- 
implementing  environmental  procedure. 
Accordingly,  the  Commission  has 
decided  to  adopt  a  reconciliation 
procedure  that  would  allow  certain 
issues  to  be  resolved  without  the  project 
sponsor  being  automatically  forced  into 
a  situation  wl^re  it  cotdd  not  avail  itself 
of  the  self-implementing  environmental 
process.  A  project  sponsor  will  be 
allowed  to  initiate  reconciliation  in 
three  instances.  The  first  is  upon  filing 
the  compliance  report  required  by 
S  157.103(d).  The  second  is  in  response 
to  protests  that  have  been  filed  by  any 
other  person,  including  the  Director.  The 
third  occurs  when  the  Director  makes  a 
finding,  upon  reviewing  the  compliance 
report,  that  foe  project  sponsor  is  not  in 
compliance  with  $  157.103.  The  Director 
would  also  be  able  to  initiate  the 
reconciliation  process. 

This  procedure  would  be  available  to 
projects  that  are  proceeding  under  the 
automatic  authorization  contained  in 
S  157.203(b).  the  prior  notice 
authorization  contained  in  §  lS7.203(c), 
and  foe  section  311  authorization  arising 
under  the  Natural  Gas  Policy  Act.  The 
idea  is  to  establish  a  procedure  that 
could  be  used  to  resolve  a  limited 
number  of  issues  for  which  compliance 
could  not  otherwise  be  achieved,  ft  is 
not  the  intent  to  allow  a  project  sponsor 
which  could  clearly  not  otherwise  avail 
itself  of  S  157.103  to  attempt  to  resolve  a 
number  of  major  issues.  The 
reconciliation  procedure  is  meant  to  be 
utilized  to  reconcile  a  limited  number  of 
relatively  minor  issues  <Hily. 

It  must  also  be  stressed  that  the 
reconciliation  procedure  can  only  be 
used  to  achieve  ccHnpliance  with  the 
requirements  of  §  157.103,  and  is  not 
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available  once  compliance  has  been 
determined  to  exist.  Thus,  to  the  extent 
noncompliance  is  discovered  after  that 
time,  such  matteis  would  be  handled  in 
accordance  with  the  Director’s  authority 
contained  in  §  157.104(a)  (a  delegation 
of  authority  cross-referenced  in 
§  375.307(10))  to  remedy  violations  of 
§  157.103  that  are  discovered  subsequent 
to  the  time  construction  is  permitted  to 
occur.  This  authority  provides  the 
Director  with  the  power  to  take 
whatever  steps  are  deemed  necessary  to 
correct  noncompliance  with  the 
provisions  of  §  157.103,  including  the 
authority  to  order  that  construction  be 
halted  until  compliance  is  achieved.  If 
compliance  with  §  157.103  proves 
impossible  to  obtain  for  whatever 
reason,  the  project  may  only  proceed 
under  the  case-speciHc  authorization 
contained  in  part  157,  subpart  A  of  the 
Commission’s  regulations. 

Mechanically,  the  reconciliation 
procedure  would  function  in  the 
following  maimer  where  full  compliance 
with  §  157.103  could  not  be  achieved.  If 
a  project  cannot  be  pursued  on  a  self- 
implementing  basis  due  to  the  inability 
to  meet  any  of  the  requirements 
§  157.103  and  a  request  for 
reconciliation  is  Hied,  the  Director  or  the 
Commission  may  meet  with  the  project 
sponsor  or  other  parties  consistent  with 
the  Comrnission’s  ex  parte  regulations, 
consult  with  other  agencies,  obtain 
agreement  from  the  project  sponsor  to 
implement  mitigation  measures,  convene 
a  technical  conference,  or  pursue  any 
other  actions  deemed  necessary. 

Upon  resolving  the  issue,  the  Director 
would  issue  a  letter  setting  forth  the 
mitigation  measures,  if  any,  and  granting 
authority  to  proceed  with  the  project. 
Alternatively,  if  the  Director  determines 
that  compliance  with  §  157.103  is  not 
possible,  he  would  issue  a  letter 
disallowing  construction  of  the  project 
under  the  self-implementing 
environmental  procedure.  At  that  point, 
the  project  would  have  to  be  pursued 
under  Subpart  A  case-specific 
authorization.  It  must  be  emphasized,  as 
provided  in  §  157.103(e)(1),  that  a  project 
sponsor  may  not  engage  in  construction 
of  the  project  during  the  time  that  the 
reconciliation  process  is  being  utilized. 

It  is  also  important  to  emphasize  that 
the  reconciliation  procedure  is  intended 
to  parallel,  not  replace  or  interfere  with, 
the  other  procedures  associated  with  a 
project  sponsor  obtaining  authorization 
to  construct  pipeline  facilities.’*  The 


See  Appendices  E.  F,  and  G  for  charts  outlining 
how  the  reconciliation  process  interrelates  with  the 
various  construction  authorizations. 


reconciliation  procedure  is  initiated  by 
the  project  sponsor  or  the  Director  and 
is  intended  to  facilitate  the  project 
sponsor's  compliance  with  the 
environmental  requirements  in 
§  157.103.  Other  procedures  associated 
with  various  authorizations  [e.g.,  the 
prior  notice  protest  procedure)  which 
may  be  intitiated  by  someone  other  than 
the  project  sponsor  would  still  provide 
protestants  the  opportunity  to  comment 
on  pipeline  projects. 

Since  these  procedures  serve  different 
purposes,  they  do  not  have  to  operate  in 
tandem,  but  are  crafted  so  that  they  can 
proceed  simultaneously  and  not  delay 
the  process. 

Under  the  prior  notice  procedures,  as 
revised  by  the  rule,  a  60-day  protest 
period  is  allowed;  30  days  for  the  filing 
of  protests,  plus  30  days  to  pursue  the 
resolution  and  withdrawal  of  protests. 
The  reconciliation  procedure  allows  90 
days,  beginning  on  the  date  the  request 
is  nied,  for  reconciliation  to  be  achieved 
or,  alternatively,  for  a  letter  to  be  issued 
by  the  Director  advising  the  company 
that  it  can  only  proceed  under  case- 
speciHc  authorization.  The 
reconciliation  procedure  also  gives  the 
Director  authority  to  extend  the  90-day 
reconciliation  period  for  up  to  an 
additional  90  days.  Several  possible 
scenarios  may  occur: 

(1)  If  no  protest  is  Hied  and 
reconciliation  is  achieved  during  the  90- 
day  period,  or  extension  thereof, 
construction  may  begin  immediately 
upon  receipt  of  a  letter  from  the  Director 
indicating  that  reconciliation  has  been 
achieved. 

(2)  If  a  protest  if  Hied  and 
reconciliation  is  achieved,  the  project 
could  not  go  forward  under  the  prior 
notice  procedure  unless  (1)  the  protest  is 
withdrawn  during  the  30-day  period 
provided  for  in  §  157.205(g),  or  (2)  the 
protest  is  dismissed  by  the  Commission 
because  a  prima  facie  showing  of  a 
material  issue  of  fact  or  law  is  not  made. 

(3)  If  a  protest  is  Hied  and 
subsequently  withdrawn  or  dismissed, 
but  reconciliation  cannot  be  achieved, 
the  Director  will  issue  a  letter,  within 
the  90-day  period,  advising  the  project 
sponsor  that  it  can  only  proceed  under 
the  case-specific  authorization,  and  not 
the  prior  notice  authorization. 

(4)  If  a  protest  is  filed  and 
subsequently  withdrawn  or  dismissed, 
and  reconciliation  is  achieved,  the 
Director  will  issue  a  letter,  within  the  90- 
day  period,  stating  that  the  project  may 
proceed  under  the  prior  notice 
authorization.  Accordingly,  construction 
of  the  project  could  begin  immediately. 

'The  section  311  and  automatic  blanket 
construction  authorizations  do  not 


provide  a  mechanism  for  Hling  a  protest. 
However,  the  Commission’s  regulations 
do  provide  a  mechanism  whereby  a 
person  or  company  may  hie  a  complaint 
at  any  time.  Therefore,  a  landowner,  for 
example,  could  use  the  complaint 
procedures  to  bring  contentious  matters 
before  the  Commission  for  review.  Upon 
receipt  of  a  complaint  concerning  a 
project  to  be  constructed  under  either 
the  section  311  construction 
authorization  or  automatic  blanket 
construction  authorization,  the  Director 
will  advise  the  Commission  of  the 
complaint,  and  if  warranted,  the 
Commission  will  immediately  issue  an 
order  prohibiting  construction  of  the 
project  until  further  Commission  action. 

The  reconciliation  procedure, 
however,  is  a  separate  and  distinct 
process  from  the  complaint  mechanism 
for  the  section  311  and  automatic 
blanket  construction  authorizations. 
Under  these  authorizations,  the  project 
sponsor  may  Hie  a  request  for 
reconciliation  as  set  forth  in 
§  157.103(e)(l)(i).  Within  90  days  of  such 
filing,  the  Director  will  issue:  (1)  A  letter 
stating  that  reconciliation  has  been 
achieved  and  the  project  may  proceed: 
(2)  a  letter  advising  the  project  sponsor 
that  it  can  only  proceed  under  the  case- 
specific  authorization;  or  (3)  a  letter 
stating  that  the  reconciliation  period  will 
be  extended  for  an  additional  period  up 
to  90  days. 

g.  Compliance  report.  Another 
important  addition  to  the  self- 
implementing  environmental  procedure 
is  that  set  forth  in  subsection  (d),  which 
provides  that  a  report  must  be  filed 
demonstrating  how  compliance  has 
been  achieved  with  §  157.103.  This 
report  must  include  an  explanation  of 
how  it  was  determined  what  facilities 
need  to  be  included  in  the  compliance 
process;  the  measures  that  have  or  will 
be  undertaken  for  each  requirement;  a 
discussion  of  the  consideration  given  to 
alternative  routes  or  locations  to  avoid 
sensitive  environmental  areas;  a 
description  of  the  contacts  made,  reports 
provided,  and  results  of  consultations;  a 
listing  of  projected  completion  dates  for 
all  required  surveys  and  the  projected 
starting  date  of  construction  for  each 
discrete  pipeline  segment  or 
aboveground  facility;  and  the 
anticipated  timeframe  for  start  and 
completion  of  restoration. 

This  report  must  be  filed  with  the 
Commission  and  must  contain  that 
information  necessary  to  show  that  the 
project  sponsor  has  fully  complied  with 
each  and  every  aspect  of  the 
requirements  embodied  in  §  157.103.  The 
report  must  include  a  cover  sheet  (see 
appendix  H  to  the  preamble)  verifying 
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that  the  material  submitted  complies 
with  the  conditions  which  have  been 
checked  by  the  applicant  For  prior 
notice  aaftorizations  under  {  157.203(cl, 
the  report  will  be  Hied  with  the  prior 
notice.  For  activities  undertaken 
pursuant  to  section  811  of  the  Natural 
Gas  Policy  Act  the  report  must  be  filed 
at  least  30  days  prior  to  commencement 
of  construction.  For  automatic 
authwizatioiu  under  §  157.203(b),  the 
report  will  be  filed  semi-annually  as 
required  in  §  157.207(b].  For  case- 
specific  applications,  it  will  be  filed  with 
the  application. 

Upon  receipt  of  the  report  the 
Commission  will  review  it  to  determine 
that  compliance  has  been  achieved.  If 
the  report  demonstrates  compliance 
with  f  1S7.103.  the  Director  will  issue  a 
letter  notifying  the  project  sponsor  that 
he  has  received  the  report.  If  the  report 
does  not  demonstrate  compliance  with 
§  157.103,  the  Director  will  issue  a  letter 
notifying  the  project  sponsor  that  it  is 
not  in  compliance  and  stating  that  the 
prefect  sponsor  may  seek  reconciliation, 
that  the  Director  will  initiate 
reconciliation  on  his  own  initiative,  or 
that  the  project  sponsor  can  only 
proceed  pursuant  to  the  case-specific 
authorization  in  part  157,  subpart  A.  The 
issuance  of  a  letter  in  either  instance 
constitutes  a  purely  ministerial  act  on 
the  part  of  the  Director  to  assist  the 
project  sponsor  and  does  not  constitute 
final  agency  action  subject  to  rehearing 
within  the  meaning  of  $  365.1902  of  the 
Commission’s  regulations.  If  full 
compliance  is  determined  to  exist,  by 
definition,  the  project  is  categorically 
excluded  from  the  need  for  an 
environmental  assessment  and  may 
proceed  with  no  further  environmental 
review. 

'Hie  importance  of  the  compliance 
report  cannot  be  overstated.  Through 
the  submission  and  review  of  this 
report,  the  Commission  has  the  ability  to 
verify  compliance  with  the  laws  and 
standards  that  it  has  determined  must 
be  met  to  warrant  a  categorical 
exclusion.  This  subsection  requires  that 
detailed  information  be  provided  with 
regard  to  every  requirement  that  a 
project  sponsor  is  required  to  meet.  The 
Commission  staff  will  examine  and 
evaluate  this  report,  and  may  require  the 
submission  of  further  information  if  it  is 
necessary  to  achieve  a  full  and  complete 
understanding  of  how  a  provision  was 
satisfied.  Of  course,  if  compliance  is  not 
indicated  by  the  report,  and  cannot  be 
achieved  through  use  of  the 
reconciliation  procedure,  it  will  be 
necessary  to  review  the  project  on  a 
case-specific  basis. 


h.  Procedures  for  compliance  with  the 
Endangered  Species  Act  and  National 
Historic  Preservation  Act  ftior  to 
issuance  of  this  rule,  the  Commission’s 
procedures  for  achieving  compliance 
with  the  Endangered  ^>ecies  Act  of  1973 
and  the  National  Historic  Preservation 
Act  of  1966  were  contained  in 
appendices  I  and  11,  respectively,  to  part 
157.  subpart  F.  Those  procedures 
applied  to  any  certificate  holder  which 
undertook  a  project  to  be  authorized 
pursuant  to  subparts  E  or  F  of  part  157 
and  to  any  other  service  subject  to 
§  157.206(d).  It  was  proposed  in  the 
NOPR  that  these  procedures  be  updated 
and  codified  as  $  §  157.221  and  157.222. 

Given  the  other  changes  that  have 
been  made  to  the  regulations,  it  was 
decided  to  incorporate  these 
requirements  into  §  157.103  as 
subsections  (f)  and  (g).  Thus, 

§  157.103(c)(3)  provides  (as  did  its 
predecessor  (  157.206(d]t2)(vi))  that  a 
project  sponsor  must  comply  with  the 
Endangered  Species  Act,  and  that  to 
achieve  compliance,  it  must  adhere  to 
the  procedures  in  §  157.103(f).  If  this  is 
done,  the  Commission  finds  that 
endangered  species  and  their  critical 
habitat  are  protected  in  accordance  with 
18  U.S.C.  1536. 

Likewise,  1 157.103(c)(4)  provides  (as 
did  its  predecessor  §  157.206(d)(2)(iii)) 
that  a  project  sponsor  must  comply  with 
the  National  Historic  Preservation  Act, 
and  that  to  achieve  compliance,  it  must 
adhere  to  the  procedures  in  §  lS7.103(g). 
If  this  is  done,  the  Commission  finds 
that  there  is  no  effect  on  any  property 
protected  by  16  U.S.C.  470f. 

In  the  NOHl,  certain  changes  were 
proposed  to  the  procedures  for 
achieving  compliance  with  the 
Endangered  Species  Act  and  the 
National  Historic  Preservation  Act. 

With  regard  to  the  former,  a  problem 
was  identified  whereby  companies  had 
obtained  “blanket”  clearances  from 
some  ofiices  of  the  Fish  and  Wildlife 
Service  (FWS),  but  not  project-specific 
clearances.  The  Commission  noted  its 
concern  about  the  validity  of  this 
practice  and  proposed  a  modification 
that  would  require  project-specific 
consultation.  Further,  it  was  noted  that 
some  blanket  clearances  were  issued  by 
the  FWS  in  the  early  1980s  and  that 
additional  species  could  have  been 
listed  since  that  time.  Therefore,  in  order 
to  avoid  any  confusion  or  concern  over 
certificate  holders’  ability  to  proceed 
under  a  blanket  clearance,  a 
modification  was  proposed  to  require 
that  any  certificate  bolder  proceeding 
under  a  blanket  clearance  which  is  more 
than  two  years  old  must  first  consult 
with  the  FWS  to  determine  whether  any 


additional  species  have  been  listed  and 
if  the  blanket  clearance  is  still  valid. 

This  proposal  as  modified  upon 
further  consideration  utd  in  response  to 
comments,  has  been  incorporate  into 
the  Endangered  Species  Act  compliance 
procedures  at  157.103(f)(4).  It  now 
provides  that  in  any  case  in  which  the 
blanket  clearance  is  mcM-e  than  one  year 
old,  the  project  sponsor  must  consult  to 
determine  i^ether  any  additional 
species  have  been  liste  and  whether 
the  blanket  clearance  is  still  valid. 
Similarly,  it  now  provides  that  if  the 
blanket  clearance  is  less  than  one  year 
old  and  does  not  spedfy  more  frequent 
consultation,  informal  consultations  are 
not  required.  The  time  period  was 
reduced  fi-om  two  years  in  the  proposed 
rule  to  one  year  in  the  rule  to  ensure 
greater  contred  over  the  process. 
Likewise,  it  was  feh  that  informal 
consultations  were  not  needed  if  the 
blanket  clearance  was  less  than  one 
year  old.  Finally,  {  157.103(0(4)  now 
provides  that  if  consultations  are 
required,  they  must  be  initiated  prior  to 
the  construction  of  project  facilities.  The 
purpose  here  is  to  prevent  actions  from 
being  taken  that  might  afiect 
endangered  or  threatened  species  prior 
to  consultation  taking  place. 

With  regard  to  the  National  Historic 
Preservation  Act,  several  changes  were 
proposed  to  appendix  II  of  part  157, 
subpart  F.  One  problem  was  that, 
despite  the  fact  that  appendix  II  did  not 
allow  effects  on  ’’eligible”  cultural 
resources,  some  compeuiies  had 
constructed  through  portions  of  sites 
where  there  would  be  no  effect  to  the 
aspects  of  the  site  which  made  it 
eligible.  *rhis  was  not  the  intent  of  that 
regulation.  Accordingly,  it  was  proposed 
to  add  a  procedure  to  ensure  that  the 
Commission’s  regulations  included 
measures  for  consultations  between  the 
staff,  the  company,  the  appropriate  State 
Historic  Preservation  Officer(s).  and  the 
Advisory  Council  on  Historic 
Preservation. 

This  procedure,  which  was  proposed 
in  the  NOPR  as  §  157.222(c)(6)(i).  is 
contained  in  the  rule  at 
§  157.103(g)(5)(xi).  It  now  provides  that 
if  eligible  properties  are  identified 
within  the  project  area,  the  project 
sponsor,  in  consultation  with  the  SHPO, 
must  apply  the  Criteria  of  Effect  found 
in  36  CFR  80a9  to  determine  whether 
the  project  will  have  an  effect  upon  the 
significant  historical  architectural 
archaeological  or  cultural 
characteristics  of  the  property.  The 
project  sponsor  is  in  compliance  with 
S  157.103(c)(4)  if  it  and  the  SHPO  agree 
that  the  project  will  not  affect  the 
eligible  property  as  long  as,  among  other 
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things,  no  construction  activities  are 
allowed  in  any  portion  of  a  listed  or 
eligible  archaeological  or  historical  site. 

It  was  further  proposed  in  the  NOPR 
that  purely  visual  or  auditory  ejects 
which  do  not  last  beyond  the  actual 
construction  phase  would  not  constitute 
ejects  that  eliminate  a  project's 
eligibility  to  be  authorized  under  the 
blanket  program.  It  was  reasoned  that 
construction  that  could  be  seen  or  heard 
from  a  cultural  resource  site  for  a 
limited  time  should  not  constitute  an 
e^ect  under  the  National  Historic 
Preservation  Act  if  no  visual  evidence  or 
noise  is  detectable  from  the  site  after 
construction  has  ended.  This  change  is 
incorporated  into  the  final  rule  as 
§  157.103(gK5)(xi)(C)  and  provides  that 
visual  and  auditory  impacts  to  the 
surroundings  of  an  eligible  property  are 
not  considered  effects  if  they  only  occur 
during  the  construction  or  installation 
period. 

As  with  the  other  requirements 
contained  in  §  157.103,  the  reconciliation 
procedure  contained  in  S  157.103(e)  is 
equally  applicable  to  the  procedures 
established  in  §  157.103  (0  and  (g)  for 
achieving  compliance  with  the 
Endangered  Species  Act  and  the 
National  Historic  Preservation  Act. 

i.  General  siting  and  maintenance 
requirements.  Included  in  the  conditions 
that  a  project  sponsor  must  adopt  to 
avail  itself  of  the  self-implementing 
environmental  procedure  is 
§  157.103(c)(10),  which  provides  that  the 
project  sponsor  must  adopt  the 
requirements  of  §  157.103(h)  for  all 
activities  that  require  compliance  with 
that  provision  and  issue  the  relevant 
portions  of  the  requirements  to  design, 
sun-ey,  and  construction  personnel,  with 
instructions  to  implement  them. 

Section  157.103(h)  is  former  §  2.69.  As 
§  2.69,  this  section  provided  guidelines 
to  be  followed  by  natural  gas  companies 
in  the  planning,  locating,  clearing,  and 
maintenance  of  rights-of-way  and  the 
construction  of  abovegroimd  facilities. 
Section  157.103(h)  differs  from  former 
§  2.69  in  that  the  guidelines  that  were 
contained  in  that  section  have  been 
made  into  requirements,  and  matters 
that  were  redundant  or  duplicative  of 
other  requirements  of  the  revised 
regulations  have  been  eliminated. 

Converting  the  former  guidelines  into 
requirements  represents  the  best  way  in 
which  to  impose  these  conditions  on 
project  sponsors.  The  use  of  these 
provisions  as  guidelines  engendered 
considerable  confusion  and  variance 
between  project  sponsors  as  to  what 
steps  must  be  taken  with  regard  to  siting 
and  maintenance  issues.  Issuing  them  as 
requirements  should  eliminate  this 
confusion  and  produce  a  uniform. 


systematic  way  of  ensuring  protection  of 
the  environment.  This  modification  is 
particularly  appropriate  given  the 
expansion  of  the  availability  of  the 
Commission's  self-implementing 
environmental  procedure. 

3.  Generic  Procedures 

As  explained  in  the  NOPR,  two  of  the 
most  significant  environmental  concerns 
with  regard  to  pipeline  construction 
projects  involve  soil  erosion  and  stream 
and  wetland  crossings.  Soil  erosion  is  a 
serious  national  problem  which  results 
in  the  loss  of  productive  lands  and 
damage  to  the  nation's  waterways  and 
wildlife,  both  aquatic  and  non-aquatic. 
Likewise,  the  construction  of  natural  gas 
pipelines  across  stream  and  wetland 
ecosystems  has  the  potential  for  adverse 
impact  on,  among  others,  hsheries, 
wildlife  habitat,  potable  water  supplies, 
and  recreational  uses  if  proper 
construction,  erosion,  and  sediment 
control  procedures  are  not  implemented. 

In  response  to  this  problem,  the 
Commission  has  developed  a  set  of 
procedures  which  it  has  formalized  as 
§§  380.13  and  380.14.  These  procedures 
should  be  of  great  use  both  to  the 
Commission  and  the  industry.  As  a 
result  of  their  enactment  as  regulations, 
the  industry  will  know  what  the 
Commission  expects  and  will  be  able  to 
plan  projects  and  issue  construction 
contracts  which  it  can  be  confrdent  will 
be  acceptable  to  the  Commission. 
Because  the  industry  will  be  using 
uniform  procedures,  the  Commission 
and  other  agencies  which  have 
permitting  authority  over  stream  and 
wetland  construction  should  be  able  to 
accelerate  the  processing  of 
applications.  Currently,  these  issues 
take  up  signifrcant  staff  and  applicant 
time  in  the  preparation  and  review  of 
applications  and  data  requests. 

The  main  effort  for  applicants  under 
the  new  regulations  would  be  a  one-time 
incorporation  of  these  plans  into  their 
construction  contracting  procedures. 
From  that  time  on,  the  amoimt  of 
material  required  in  applications  to  deal 
with  these  topics  would  be  minimal  and 
would  concern  specifrc  resources  on  a 
site-specific  basis.  No  information  on 
generic  construction  procedures  would 
be  required  and  applicants  and  the  staff 
could  concentrate  on  site-specific 
concerns. 

It  was  proposed  in  the  NOPR  that 
these  procedures  be  used  in  conjunction 
with  the  automatic  and  prior  notice 
authorizations.  It  was  further  provided 
that  for  traditional  projects  that  are 
processed  under  part  157,  subpart  A, 
applicants  would  have  to  identify  any 
concerns  they  have  with  the  use  of  these 
procedures,  and  the  stafr  would  take 


those  concerns  into  account  in  its 
review.  In  the  rule,  it  is  provided  in 
§  157.103(c)  that  the  project  sponsor 
must  adopt  the  requirements  of 
§§  380.13  and  380.14.  Thus,  these 
procedures  apply  to  all  projects.  Of 
course,  if  any  particular  provision 
cannot  be  met,  the  reconciliation' 
procedures  of  §  157.103(e)  may  be 
utilized.  Likewise,  project  sponsors 
proceeding  under  the  case-speciHc 
authorization  procedures  may  seek 
modiHcations  to  the  requirements  of 
these  sections. 

4.  Categorical  Exclusions 

As  a  result  of  having  identihed 
additional  actions  which  would  have 
little  or  no  potential  for  significant 
environmental  impact,  the  Commission 
proposed  in  the  NOPR  a  number  of 
actions  to  be  added  to  the  list  in  §  380.4 
of  those  categorically  excluded  from  the 
need  for  an  environmental  assessment. 
These  actions  include  natural  gas 
storage  service  where  no  facility 
construction  is  involved;  abandonment 
of  natural  gas  facilities  by  sale  where 
natural  gas  service  would  be  continued; 
Presidential  Permits  to  operate  facilities 
at  the  national  borders  of  the  United 
States  that  do  not  involve  the 
construction  of  new  facilities; 
complaints  that  do  not  raise 
environmental  issues;  declaratory 
orders  disclaiming  jurisdiction; 
abandonment  of  any  natural  gas  service 
(such  as  transportation,  sale,  or  storage) 
that  does  not  involve  abandonment  of 
natural  gas  facilities;  and  acquisition  of 
facilities. 

In  proposing  these  additions  to  the  list 
of  categorical  exclusions,  the 
Commission  noted  that  it  would 
continue  to  independently  evaluate 
environmental  information  supplied  in 
applications  and  comments  by  the 
public;  and  where  circumstances 
indicated  that  an  action  may  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment,  it 
would  require  an  environmental  report 
or  other  additional  information,  and 
prepare  an  environmental  assessment  or 
environmental  impact  statement  as 
appropriate. 

The  categorical  exclusions  that  were 
proposed  in  the  NOPR  have  been 
adopted  in  the  rule.  To  this  list  has  been 
added  an  additional  categorical 
exclusion  pertaining  to  the 
Commission’s  self-implementing 
environmental  procedure  that  is 
contained  in  §  157.103.  This  categorical 
exclusion  provides  that  for  projects 
which  have  been  shown  to  fully  comply 
with  §  157.103,  neither  an  environmental 
assessment  or  environmental  impact 
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statement  will  be  prepared.  This 
categorical  exclusion  is  not  available  for 
projects  involving  LNG  facilities  or  new 
underground  storage  facilities. 

As  explained  above,  if  a  transaction 
proceeding  under  §  157.103  can  meet  all 
of  the  conditions  and  requirements  of 
that  section,  then  by  deHnition  that 
activity  has  no  potential  to  have  a 
significant  environmental  impact.  Thus, 
a  categorical  exclusion  for  actions 
meeting  this  standard  is  both  reasonable 
and  appropriate. 

5.  Section  380.12 

A  number  of  other  changes  were 
proposed  in  the  NOPR  to  update  the 
Commission’s  environmental 
regulations.  For  the  most  part,  these 
changes  were  suggested  to  summarize 
existing  formal  practices,  subject  them 
to  public  scrutiny,  and  codify  them  so 
that  they  would  be  applied  in  a 
predictable  fashion. 

One  such  proposal  related  to  part  380, 
appendix  A,  which  sets  forth  guidelines 
pertaining  to  the  preparation  of 
environmental  reports  for  applications 
under  the  Natural  Gas  Act.  In  light  of 
the  Commissions'  experience  in 
implementing  this  provision  over  the 
years,  it  was  determined  that  changes 
were  needed.  The  problem  was 
explained  in  the  NOPR  as  follows: 

Because  appendix  A  is  currently  identihed 
as  a  “guideline,"  there  is  a  lack  of  uniformity 
in  the  reports  Tiled  with  the  Commission,  and 
data  is  ^quently  omitted  or  not  provided  in 
detail  adequate  to  support  the  staffs 
analysis.  The  result  is  numerous,  extensive, 
time  consuming  data  requests  by  the 
Commission’s  staff.  On  the  other  hand,  the 
industry  is  not  given  detailed  enough 
guidance  on  what  material  is  important  or 
what  information  may  be  needed  only  for 
certain  types  of  facility  applications. 

To  solve  some  of  these  problems  in  a 
specific  area  where  expeditious  processing 
was  required,  the  Commission,  on  July  27, 
1988,  issued  its  "Order  Establishing 
Guidelines  for  the  Submission  of  Required 
Data”  for  the  Northeast  U.S.  Pipeline  Projects 
proceeding.  Subsequently,  the  Commission 
included  very  similar  requirements  when  it 
issued  Order  No.  493  on  the  electronic  filing 
of  material.  For  the  electronic  filing  process 
the  Commission  indicated  that  this  format 
was  a  preferred  option  to  the  format 
identified  in  appendix  A  of  part  380,  but  was 
not  mandatory.^* 

In  light  of  this,  the  Commission 
proposed  to  revise  part  380,  appendix  A, 
by  replacing  the  text  with  a  report 
format,  by  making  it  mandatory  instead 
of  advisory,  and  by  codifying  it  as 
§  380.12.  This  has  been  done  in  the  rule. 
Essentially,  §  380.12  identines  the 
environmental  data  that  is  required  for 
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any  certiHcate  application  that  proposes 
the  construction,  operation,  or 
abandonment  of  any  facilities  identiHed 
in  §  380.3(c)(2)(i). 

The  backbone  of  this  section  is  the 
requirement  to  file  reports  that  describe 
specific  environmental  resource  areas. 
The  descriptions  of  the  resource  reports 
contained  in  the  regulation  have  been 
prepared  to  cover  a  wide  range  of 
transactions.  The  detail  of  each  resource 
report  should  be  commensurate  with  the 
complexity  of  the  transaction  and  its 
potential  for  environmental  impact. 
Therefore,  the  required  reports  would 
not  be  extensive  for  minor  projects. 
Additionally,  individual  reports  might 
not  be  required  at  all  under  certain 
circumstances  as  set  forth  in  the 
regulation. 

It  was  proposed  in  the  NOPR  that  new 
§  380.12  would  contain  13  separate 
resource  reports  covering  various  topics 
for  which  information  was  needed  by 
the  Commission  staff  to  evaluate 
proposed  projects.  The  proposed 
resource  report  on  PCB  contamination 
was  deleted  from  the  rule.  This  report 
would  have  been  required  for 
applications  involving  the  replacement, 
abandonment  by  removal,  or 
abandonment  in  place,  of  pipeline 
facilities  determined  to  have 
polychlorinated  biphenyls  (RGBs]  in 
excess  of  50  ppm  in  pipeline  liquids. 

Although  the  requirement  for  a 
resource  report  on  PCB  contamination 
has  been  removed  from  §  380.12,  the 
Commission’s  self-implementing 
environmental  procedure  at 
§  157.103(c)(9)  provides  that  a  project 
sponsor  must  comply  with  the  Toxic 
Substances  Control  Act.  To  avail  itself 
of  this  procedure,  the  project  may  only 
involve  the  removal,  replacement,  or 
abandonment  of  facilities  which  have 
been  found  by  EPA  to  have  been 
exposed  to  PCB  contamination  greater 
than  50  ppm  if  the  facilities  have  been 
declassified  by  the  EPA,  if  the  action 
complies  with  EPA’s  regulations  at  40 
CFR  part  761,  or  if  an  alternative 
disposal  permit  is  issued  by  EPA  under 
40  CFR  761.60(e). 

Further,  the  compliance  report 
required  by  §  157.103(d)  must  include  a 
statement,  supported  by  EPA 
correspondence,  that  the  removal, 
replacement,  or  abandonment  of 
facilities  will  conform  to  an  alternative 
method  of  disposal  under  40  CFR 
761.60(e),  or  is  on  a  system  declassiHed 
by  EPA.  It  is  also  provided  that  for 
removal,  replacement,  or  abandonment 
which  is  done  in  accordance  with  40 
CFR  part  761,  but  not  under  an 
alternative  method  of  disposal,  the 
project  sponsor  will  provide  a 
description  identifying  specific 


procedures  for  how  certain  activities 
were  carried  out.  These  activities  detail 
procedures  relating  to  removal  and 
disposal  of  contaminated  pipe.  Thus,  the 
requirements  of  the  resource  report  that 
was  originally  proposed  as  part  of 
§  380.12  are  now  largely  contained  in 
§  157.103  (c)  and  (d). 

6.  Applicant  Prepared  Environmental 
Assessment 

Section  380.3(c)(2)  of  the 
Commission’s  regulations  identiHes  the 
environmental  information  to  be 
supplied  in  support  of  an  application 
filed  under  the  Natural  Gas  Act.  To  the 
existing  regulation  has  been  added  a 
provision  which  provides  that,  in 
conjunction  with  such  applications,  the 
applicant  may  file  a  drah  environmental 
assessment  that  conforms  to  the  staffs 
guidelines  for  preparation  of  such 
documents.  This  provision  also  requires 
that  any  applicant  planning  to  submit  a 
draft  environmental  assessment  must 
request  and  attend  prefiling  meetings 
with  the  Commission  staff  to  discuss  the 
project  and  environmental  study  plan 
that  the  applicant  or  its  contractor 
proposes  to  follow  in  preparing  the 
environmental  assessment. 

This  provision  has  been  included  to 
expedite  the  processing  of  certificate 
applications  that  cannot,  for  whatever 
reason,  take  advantage  of  the  self- 
implementing  environmental  procedure 
contained  in  §  157.103.  Obviously,  if 
compliance  with  this  section  could  be 
achieved,  no  environmental  assessment 
would  be  needed,  since  compliance  with 
§  157.103  automatically  results  in  a 
categorical  exclusion.  In  those  instances 
in  which  compliance  with  §  157.103 
cannot  be  achieved,  submission  of  a 
draft  environmental  assessment 
prepared  by  the  applicant  would  assist 
the  Commission  in  reviewing  such 
projects.  The  Commission  would  remain 
responsible  for  confirming  the 
information  contained  in  the 
environmental  assessment  and 
independently  reaching  whatever 
conclusions  are  to  be  drawn  from  this 
information. 

The  draft  environmental  assessment 
will  be  based  on  the  contents  of  the 
reports  required  to  be  Hied  by  an 
applicant  under  157.14(a)  (6-a)  and  (6- 
b).  The  report  required  by  §  157.14(a)(6- 
a)  is  that  which  must  be  filed  if 
compliance  with  §  157.103  cannot  be 
achieved.  It  is  felt  that  by  requiring  the 
draft  environmental  assessment  to  be 
based  on  these  reports,  the  information 
contained  in  it  would  be  supported  by 
hard  data  and  thus  would  be  more 
useful  to  the  Commission. 
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Concurrently  with  this  order,  the 
Commission  is  mahing  available  as  a 
separate  document  ‘'Proposed  Interim 
Guidelmes  for  Applicant  Prepared  Draft 
Environmentat  Assessments**  for  use  by 
applicants.  That  document  requests 
comments  b’oat  die  pubUe.  The  staff  will 
issue  further  updated  guidelines  in 
response  to  those  comments  and  as 
experience  is  gained  through  use  of  the 
interim  guidelines. 

7.  Changes  to  9  157.14 

Certain  changes  have  abo  been  made 
to  S  157  J.4  of  the  Commission’s 
regulations.  It  was  proposed  in  the 
NOPR  to  eliminate  four  of  the  exhibits 
required  in  9  157.14(aK6li  including 
Exhibit  F-1  (factors  considered  in  use  of 
joint  rights-of-way);  Exhibit  F-II  (factors 
considered  in  locating  facilities  in 
scenic,  historic,  recreational  or  wildlife 
areas);  Exhibit  F-IU  (statement  on 
adoption  of  guidelines  concerning  right- 
of-way  and  construction  activities):  and 
Exhibit  F-IV  (statement  by  applicant 
concerning  requirements  of  N^AJ.  The 
Hrst  three  exhibits  are  being  eliminated 
because  they  have  become  redundant 
and  are  no  longer  needed  Exhibit  F-IV 
is  being  deleted  because  tfie 
Commission  no  longer  accepts  the  type 
of  application  for  whicK  it  was  required. 

Two  new  exhibits  have  been 
substituted  in  place  of  these  exhibits. 

The  Hrst,  which  is  contained  in 
9  157.14(a)(4-a)  as  Exhibit  F-4,  is  the 
compliance  report  specified  in 
§  157.103(d)  demonstrating  project 
compliance  witb  that  section.  The 
second,  which  is  contained  in 
9  157.14(6-b)  as  Exhibit  F-H,  is  the 
environmental  report  that  is  required  if 
Exhibit  F-I  does  not  demonstrate 
compliance  with  9  157  J03,  and  is  that 
report  described  is  9  ^0:12. 

Vm.  Discussion — Rate  Options 
A.  Procedures 

Currently,  a  pipeiuie  may  recover  the 
costs  of  constructing  new  facilities  only 
in  the  context  af  a  section  7  certificate 
proceeding  or,  hi  die  case  of  facilities 
construct^  pursuant  to  self- 
implementing  authorizations,  by  filing 
for  a  full-blown  rate  review  pursuant  to 
9  154.63  of  the  regulations.^*  Both  these 
procedures  tend  to  be  lengthy  and 
complex.  Therefc^,  we  are  establishing 
in  this  rule  a  new  abbreviated  section  4 
procedure  by  which  a  pipeline  may 
change  its  existing  part  264  rates  to 
recoves  the  costs  of  consteuction  oi  new 
facilities  through  an  iscreraental  rate.  By 
filing  under  die  abbreviated  rate 
regi^tkiBs,  as  discussed  more  fully 

Tranccontinental;  suprm. 


below,  the  costs  of  constructing  new 
facilities  can  be  recovered  more 
expeditiously. 

1.  Incremental  Rates  and  the  Transco 
Dedaion 

We  are  aware  that  the  Commission 
has  previously  disaHdwed  incremental 
rates  for  faci^ies  constructed  under 
self-implementing  section  311  authority. 
The  principal  decisioR  on  this  issue  is 
Transcontiitental  Gas  Pipe  Line 
Corporation.'**  Tlanseo  had  filed  tariff 
sheets  which  provided  for  an  additional 
incremental  rate  schedule  for  service  on 
its  Mobile  Bay  fecilities,  which  were 
constructed  pursuant  to  section  311.  The 
Commission  rejected  the  request  for 
incremental  rates  for  section  311 
facilities  for  the  following  reasons: 

It  follows  from  Transeo's  proposal  that  a 
pipeline  could  conatnict  individual 
extensions  of  its  lines  pursuant  to  section  311 
and  establish  mcremental  rates  for  each  line. 
A  potential  shipper  would  have  to  know  all 
of  the  pipeline’s  Part  2M  rates  before 
deciding  to  have  Us  gas  transported.  That  is 
not  the  intent  of  Order  No.  438  or  section  311 
since  establishing  incremental  rates  under 
Part  284  would  frustrate  efforts  to  create  a 
transportation  netwodt  and  access  to 
transportation  faciHties. 

Even  if  a  pipeline’s  rates  are  designed  on 
the  basis  of  106  percent  of  the  pipeline’s 
capacity,  as  Transco  contends  its  rates  are, 
the  Commission  would  not  have  an 
opportunity  to  review  the  costs  and  the 
volumes  underlying  the  rates  until  the 
pipeline’s  next  rate  case.  While  section  311 
gives  pipelines  greater  flexibility,  it  should 
not  give  them  unlimited  freedom  to  construct 
facilities  and  coiiect  rates  without 
Commission  review  fora  period  as  long  as 
three  years. 

Although  tha  Canunission  has  permitted 
pipelines  in  section  7  proceedings  to 
implement  uKremental  rates,  U  has  done  so 
only  after  making  a  determination  that  the 
construction  and  operatioa  of  the  proposed 
facilities  are  in  the  public  convenience  and 
necessity.  As  part  of  that  process,  the 
Commission  has  the  opportunity  to  review 
the  proposed  initiel  rates  to  ensure  that  they 
are  also  in  die  public  convenience  and 
necessity,  that  incremental  rates  are 
appropriate  for  the  facilities,  and  that  only 
those  customers  being  charged  the 
incremental  rate  are  benefitting  &om  it.  ’The 
Commission  has  not  had  such  an  opportunity 
in  this  case.^* 

Traditionally,  as  in  the  Ttansco  case, 
the  Commission's  policy  has  been  that 
incremental  rates  would  not  be 
approved  if  the  facilities  wodkl  be  used 
to  benefit  the  pipeline's  system 
generally.  The  purpose  behind  this 
policy  was  to  ensure  that  a  discrete 
group  of  customers  di<t  not  pay  die  costs 
of  constructing  facilities  which  were 

’»  44  FBRC  f  0t.400  twesf 
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used  to  enhance  the  pipeline’s  service  to 
existing  customers  without  the  existing 
customers  contributing  an  appropriele 
amount  toward  the  cost  of  the  facilities. 

The  rule  adopted  here  achieves  die 
same  poKcy  objectives,  only  h*  a  manner 
which  better  reflects  die  current  natural 
gas  industry,  since  the  rate  approved  in 
an  abbreviated  section  4  proceeding  for 
facilities  constructed  under  section  311 
would  be  an  at-risk  rate  if  the  Kansas 
Pipe  Line  criteria  is  not  shown. 
Imposition  of  the  at-risk  condition  will 
ensure  that  existing  and  future  pipeluie 
customers  are  not  charged 
inappropriately  for  the  costs  of 
unneeded  facilities.  By  imposing  the  at- 
risk  condition,  both  existii^  and  future 
customers  would  be  protected  firom 
paying  for  unused  capacity  on  new 
facilities. 

The  abbreviated  section  4  proceeding 
is  intended  primarily  to  provide 
pipelines  who  build  under  the  self- 
implementing  procedures,  such  as 
section  311  or  part  157  blanket 
procedures,  a  forum  in  which  they  may 
establish  rates  to  recover  the  costs  of 
the  facilities  much  as  they  would  in  » 
case-specific  certificate  proceeding.  In 
the  past,  the  constructing  entity  could 
not  begin  to  recover  its  costs  except 
through  the  more  extensive  9  l!54.63 
procedures,  since  no  certificate  is  issued 
for  self-implementing  construction. 
However,  if  a  project  complies  with  alt 
the  requirements  for  self-implementing 
construction,  the  public  interest  would 
not  be  served  if  the  construction  of  that 
project  were  discouraged  by  the  fact 
that  the  costs  could  not  be  recovered  in 
a  timely  fashion.  Instead,  the 
abbreviated  section  4  proceeding  is 
intended  to  parallel  the  rate  review 
inherent  in  the  certificate  praceeefiag. 
Therefore,  the  same  poliey 
considerations  would  apply  to  both 
types  of  proceeding. 

The  Commission  expressed  certain 
specific  concerns  in  the  "Fivasco  order 
which  are  rendered  moot  under  the 
abbreviated  section  4  rate  filmg 
procedures.  First,  Transeo's  filing  would 
have  resulted  in  the  ereafion  of  an 
additional  rate  schedule:  dierefore,  a 
shipper  would  be  required  to  know  a 
variety  of  rates  and  would,  hi  essence, 
be  required  to  pay  a  surcharge  for 
service  on  the  addifional  facilities.  The 
Commission  expressed  Hs  concern  that 
different  rate  stAedules  couM  arguably 
apply  to  the  same  service.  Further,  the 
Commission  reasoned  that  the  intent  of 
Order  No.  436  and  section  311  wouhf  be 
violated,  since  establishing  incremental 
rates  under  part  284  would  frustrate 
efforts  to  create  a  transportatioit 
networic  and  access  to  transportation 
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facilities.  However,  under  the 
abbreviated  rate  filing,  an  additional 
rate  schedule  would  not  be  added  to  the 
pipeline's  tariff.  Instead,  the  incremental 
rate  would  be  separately  stated  ’’’’ 
within  the  pipeline’s  applicable  existing 
open-access  rate  schedules.''^  In  this 
way,  a  potential  shipper  would  need  to 
become  familiar  with  only  the  open- 
access  rate  schedules,  and  would  have 
all  related  charges  included  within  those 
rate  schedules.  Therefore,  the 
incremental  rate  would  not  hinder 
access  to  facilities. 

Also,  the  Commission  in  Transco, 
stated  that  an  incremental  rate  could  not 
be  approved  because  Transco  had  not 
provided  sufficient  information  to 
determine  whether  an  incremental  rate 
was  appropriate.  However,  the  filing 
requirements  under  the  abbreviated 
section  4  procedure,  combined  with  the 
at-risk  nature  of  the  rate,  where 
appropriate,  alleviate  this  concern. 

2.  Description  of  the  Abbreviated 
Section  4  Procedure 

The  abbreviated  section  4  procedure 
would  only  be  available  for  changing 
existing  cost-based  rates  to  charge  an 
incremental  cost-based  or  negotiated 
rate  for  transportation  service  rendered 
on  newly-constructed  facilities.  If  the 
newly  constructed  facilities  are 
completely  integrated  with  the  pipeline’s 
existing  facilities,  the  abbreviated 
section  4  procedure  would  only  be 
available  for  changing  existing  part  284 
rates  to  charge  an  incremental  rate  for 
firm  transportation  service  on  the  newly 
constructed  facilities.  If  interruptible 
transportation  is  provided  on  these  new 
facilities,  the  pipeline  would  be 
restricted  to  its  existing  part  284  IT  rate 
for  the  service. 

However,  if  the  new  facility  is 
discrete,  the  pipeline  may  be  able  to 
establish  a  separate  IT  rate  for  that 
facility.’®  Since  a  comprehensive  review 
of  the  pipeline’s  tariff  would  not  be 
involved,  this  procedure  could  not  be 
used  for  any  purpose  other  than 
establishing  a  new  incremental  rate  for 
transportation  service  on  newly 
constructed  facilities.  For  example,  the 
abbreviefed  section  4  procedure  could 
not  be  used  as  a  forum  to  determine 


Rate  schedules  frequently  include  separately 
stated  components  or  charges.  For  example, 
production  or  gathering  related  rates  may  be 
separately  stated  within  a  particular  rate  schedule. 
Another  example  of  separately  stated  rates  is  where 
a  pipeline  separately  lists  rates  for  transportation 
which  vary  according  to  where  the  gas  enters  the 
pipeline’s  system  and  where  it  is  finally  delivered. 

Pipelines  have  two  open-access  rate  schedules: 
One  for  firm  service  and  another  for  interruptible 
service. 

See  Transwestem  Pipeline  Co..  56  FERC 
1  61.196  (1991). 


whether  facility-related  construction 
costs  should  be  rolled-in  to  a  pipeline’s 
general  rate  base. 

The  incremental  rate  approved  under 
this  procedure  may  be  either  cost-based 
or  negotiated  (as  described  below),  at 
the  discretion  of  the  pipeline.  For  a  cost- 
based,  incremental  rate,  the  regulations 
require  the  information  traditionally 
required  in  section  4  general  rate 
proceedings  for  new  facilities.  For  a 
negotiated,  incremental  rate,  the 
regulations  require  verification  that  the 
competitive  negotiation  procedure  has 
been  followed  and  completed. 

The  abbreviated  section  4  rate  filing 
could  be  made  at  whatever  time  the 
pipeline  deems  appropriate.  For 
example,  if  a  pipeline  intends  to 
construct  facilities  under  one  of  the  self- 
implementing  authorizations  (section 
311,  automatic,  or  prior  notice),  but  also 
wants  to  charge  an  incremental  rate  at 
the  initiation  of  service  on  the  new 
pipeline,  it  could  submit  the  abbreviated 
rate  filing  at  a  point  during  or  prior  to 
commencing  construction  which  would 
allow  for  the  statutory  thirty  day  review 
period,  as  well  as  the  possible 
suspension  of  up  to  Hve  months,  such 
that  the  rates,  if  accepted,  would 
become  effective  at  the  initiation  of 
service.  This  timing  option  would  be 
available  for  all  authorizations,  except 
case-speciHc  construction  authorization. 
There,  the  Hling  could  be  made  as  part 
of  the  certiHcate  application. 

On  the  other  hand,  the  pipeline  may 
choose  to  submit  this  Hling  at  some  later 
time.  In  that  case,  if  the  facilities  were 
constructed  under  a  self-implementing 
authorization,  for  instance,  the  pipeline 
would  charge  its  existing,  system  rates 
until  such  time  as  it  elects  to  Hie  for  rate 
approval  under  the  abbreviated  rate 
filing  regulations.  The  pipeline  also  has 
the  option,  if  it  so  chooses,  to  include 
this  information  as  an  addendum  to  its 
section  4  Hling  to  initiate  a  general  rate 
proceeding.  TTiis  procedure  allows  the 
pipeline  to  control  the  timing  of  its 
project,  as  opposed  to  having  the  timing 
controlled  by  the  regulatory  process,  as 
well  as  providing  a  greater  level  of 
certainty  to  project  plans.  Further,  since 
the  abbreviated  proceeding  does  not 
encompass  a  comprehensive  review  of 
the  pipeline’s  existing  tariff,  as  does  a 
section  4  proceeding  under  §  154.63,  the 
review  of  data  can  be  accomplished  and 
a  rate  approved  more  quickly. 

B.  Menu  of  Rate  Options 

The  Hnal  rule  maintains  cost-based 
rates  as  an  option  construction  cost 


*<*  See  appendix  D  for  a  chart  outlining  these 
options. 


recovery.  However,  the  rule  also  , 
expands  the  rate  options  available  to 
pipelines  by  establishing  a  procedure  for 
approval  of  negotiated  rates  where  the 
relevant  market  is  shown  to  be 
sufHciently  competitive. 

1.  Cost-Based  Rates 

Traditionally,  the  Commission  has 
allowed  only  cost-based  rates,  which 
are  also  commonly  referred  to  as  cost- 
of-service  rates.  Under  cost-of-service 
regulation,  pipelines  are  allowed  to 
collect  all  the  prudent  costs  the  pipeline 
has  incurred  in  order  to  serve  its 
customers,  including  a  reasonable  proHt 
on  its  investment.  In  order  to  establish  a 
cost-based  rate,  the  Commission  must 
Hrst  determine  the  pipeline’s  revenue 
requirement,  primarily  based  upon  a 
review  of  the  depreciation  on  the 
facilities,  the  operating  costs,  the  return 
on  investment,  and  income  taxes.  Once 
the  revenue  requirement  is  determined, 
these  costs  are  then  allocated  to  various 
services. 

The  allocation  of  costs,  and  designing 
rates  based  upon  this  allocation  of  costs, 
translates  the  cost  of  service  into  the 
rates  to  be  charged  to  the  pipeline’s 
customers  for  service.  Utilizing  this 
method  ensures  that  customers  pay  no 
more  for  service  than  the  pipeline’s  cost 
of  providing  such  service,  plus  a 
reasonable  return  on  the  pipeline’s 
investment.®* 

The  regulations  regarding  cost-based 
rates  as  an  option  for  recovery  of  costs 
are  not  altered  by  this  rule.  A  pipeline 
may  choose  to  pursue  cost-based  rates 
in  a  section  7  certiHcate  proceeding, 
through  an  abbreviated  section  4  Hling, 
or  through  a  general  section  4  rate  case. 

It  should  be  noted  that  the  at-risk 
provisions  discussed  above  may  be 
imposed  on  a  cost-based  rate  in  any  of 
the  three  available  forums. 

2.  New  (Generally  Applicable)  At-Risk 
Terms  and  Conditions 

a.  Introduction.  To  place  pipeline  that 
propose  cost-based  rates,  but  that 
cannot  or  choose  not  to  meet  the  Kansas 
Pipe  Line  criteria  for  Hnding  the 
proposed  facilities  to  be  in  the  public 
convenience  and  necessity,  at  risk  for 
the  potential  underutilization  or 
economic  failure  of  their  projects,  we 
are  adopting  the  regulations  at  §  157.102. 
As  described  in  §  157.102(a).  this  set  of 
regulations  will  apply  uniformly  to  the 
new  facilities  of  all  pipelines  not 
satisfying  the  Kansas  Pipe  Line 
standards  (now  codiHed,  as  previously 


*'  For  a  more  detailed  description  of  rate  design 
history  and  methodology,  see  Texas  Eastern 
Transmission  Corp.,  30  FERC  f  61.144  (1985). 


52354 


Federal  Resister  /  Vol.  56,  No.  202  /  Friday.  October  18.  1991  /  Rules  and  Regulatione 


discussed,  at  1 157.102(b}},  that  are 
authorned;  (1)  Pursuant  to  subpart  A  or 
F  of  part  157  of  the  regulations,**  to 
construct  new  facilities  and  charge  cost- 
based  rate  for  sales  or  transportation 
service;  or  (2)  pursuant  to  part  284  of  the 
regulations,  to  charge  cost-based  rates 
for  transportation  service  under  section 
311  of  the  NGPA. 

The  purpose  the  new  regulations  is 
to  place  the  risks  of  a  proposed  project 
on  the  project’s  sponsors  (and  perhaps 
on  the  project’s  participants)  and  to 
prevent  should  the  project  fail  or  be 
underutilized,  the  shifting  of  those  risks 
to  the  pipeline’s  existing  shippers  and, 
ultimately,  to  consumers  who  do  not 
benebt  from  the  project.  The  intent  is  to 
encourage  applicants  contemplating 
new  projects,  either  under  section  7  or 
section  311.  to  carefully  size  and 
otherwise  design  an  economic  pipeline. 

The  new  at-risk  bramework  relies 
heavily  on  the  risk  assignment 
principles  both  codibed  at  $  157.103  of 
the  optional  certibcate  regulations,** 
which  we  are  mcinding  here,  and 
developed  in  the  accompanying  case 
law.  Fen-  example,  the  prohibitions 
adopted  here  against  cost  shifting  and 
decreasing  througput  volumes  for  rate 
desi^  in  subsequent  rate  cases,** 
which  the  case  Law  recognizes  as  the 
core  principles  of  risk  assignment,  are 
taken,  in  substance,  from  the  former 
optional  certibcate  regulations. 
Additionally,  the  minimum  throughput 
condition  for  rate  design  regulations  and 
the  reservation  fee  regulations  that  we 
are  adopting  **  are  largely  a  codibcation 
of  existing  case  law.  To  this  extent, 
then,  the  new  are-risk  framework  does 
not  completely  do  away  with  the  former 
optional  certibcate  procedures  but 
merely  reformulates  the  optional 
certificate  regulations  and  case  law,  and 
then  merges  the  product  with  the 
traditional  section  7(c]  procedures  to 
create  a  single  analy'tic^  stnictme 
applicable  not  only  to  initial  case- 
specibc  certifications  but  also  to 
subsequent  section  4  rate  proceedings 
involving  case-specibc,  self- 
implementing  and  blanket 
authorizations. 

The  new  at-risk  framework  applies 
both  to  transportation  and  sales  services 
provided  through  new  facilities  not 
meeting  the  Kansas  Pipe  Line  standards. 
However,  our  experience  over  the  past 
few  years  has  been  that  most  companies 


**  Subpart  A  invahrea  casa-spedfic  constructioa 
authofiratio— .  Siabpatt  F  invoivea  auhNnatic  and 
prior  notice  blanket  eonatruction  authorizationa.  All 
authorizations  are  pursuant  to  section  7  of  the  NGA. 
**  IS  CFR  part  157.  aubpart  F  (IflSO) 

•«  See  1 157.102(d)  (2)  and  (4)fi). 

•»  See  J  157.102(d)  (3)fi)  and  (5)(iJ. 


constructing  new  stand-alone  facilities 
have  done  so  for  transportation  only. 
Similarly,  most  existing  {N'lieHne 
expansions  also  have  b^n  only  for 
increased  transportation. 

In  our  notice  of  proposed  rulemaking 
issued  in  Pipeline  Service  Obligations 
on  July  31, 1901,  we  concluded  that  the 
present  structure  of  the  remaining 
pipeline  merchant  service,  which  is  a 
bundled  dty  gate  sales  service,  may  be 
anticompetitive  and  inhibits  full 
realiiation  o&an  effidently  operating 
national  wellhead  market.  We  therefore 
proposed  to  revise  onr  regulations 
governing  pipelines’  remaining  sales 
services  by  requiring  that  pipeline  sales 
be  separated  (/>..  unbundled)  from 
transportation,  generally  at  a  place  or 
places  upstream  in  production  areas. 
This  wodd  be  subject  to  one  exception 
under  which  a  pipeline  could  continue 
bundled  city  gate  brm  sales  service  for 
certain,  generally  smaller,  customers.** 
We  requested  comment  on  several 
aspects  of  our  proposal  [e.g^  on  the 
place  of  unbundling).  The  adoption  of 
this  proposal  as  a  final  nde  would 
signibcantly  decrease  bundled  sales 
services.  Nevertheless,  we  recognize 
that  pipeline  might,  in  the  meantime, 
construct  new  facilities  at  least  in  part 
for  bundled  sales  services,**  so  the  new 
regulations  reflect  this  possibility. 

i.  Placing  pipelines  at  risk — Under  the 
new  regulations,  there  will  be  two 
approaches  for  establishing  cost-based 
rates  for  new  construction.**  For 
pipelines  meeting  the  Kansas  Pipe  Line 
criteria,  rates  will  be  designed  as  they 
are  currently  (/.e.,  to  recover  the  cost  of 
service  at  the  projected  throughput).  For 
pipelines  not  meeting  the  Kansas  Pipe 
Line  criteria,  rates  will  be  designed 
using  minimum  throughput  levels.  The 
minimum  throughput  levels  for  rate 
design  are:  (1)  For  firm  transportation 
and  sales  service.  lOQ  percent  of  daily 
capacity  **  for  reservation  fees 
(transportation)  and  demand^  charges 
(sales),®*  and  90  percent  (for  onshore 


■■  Pipeline  Service  ObPgotions^  IV  FERC  Stats.  & 
Regs,  at  32.540,  3Z,MS-S4S. 

*’See,  e.g.,  Southem  Natural  Gas  Co.,  55  FERC 
1 61,212  (1991). 

**  Later,  wa  diseuas  another  option:  Negotiated 
rates  agreed  to  by  the  pipeline  and  a  shipper.  The 
at-risk  regulations  we  are  adapting  here  will  not 
apply  to  such  negotiated  rates. 

**  "Daily  capacity"  is  defined  at  S  157J01(b]  of 
the  new  regulations  as:  (1)  for  onshore  facilities,  the 
engineering  design  day  capacity  of  the  new  facilities 
operating  at  MAOP;  and  (2)  for  offshore  facilities, 
the  gas  phase  engineering  design  day  capacity  of 
the  new  facilities  operating  at  MAOP. 

In  a  few  of  the  initiaf  optional  certiHcate 
proceedings,  the  pipeline's  maxinutn  reservation 
fee  was  calculate  at  a  95-percent  load  factor.  The 
later  cases,  howevsr,  have  consistently  used  a  100- 
percent  load  factor,  for  reasons  which  we  discuss 
below. 


facilities]  and  60  percent  (for  offshore 
facilities)  of  annual  capacity  for 
usage  charges  (transportation)  and 
commodity  charges  (sales);  and  (2)  for 
interruptible  transportation  and  sales 
service,  90  percent  (for  onshore 
facilities]  and  60  percent  (for  offshore 
facilities]  of  annual  capacity  for 
volumetric  rates. 

In  addition  to  the  minimum  throughput 
conditions,  other  at-risk  terms  and 
conditions  also  will  attach  to  all 
facilities  not  meeting  the  Kansas  Pipe 
Line  standards.  These  inciude  rate 
design  conditions  such  as  the 
prohibitions  against  cost  shifting  and 
decreasing  design  througput  volumes  in 
subsequent  rate  cases,®*  and  non-rate 
design  terms  such  as  the  requirement 
that  the  pipeline  conduct  an  open 
season  to  allocate  initially  new 
capacity.®*  The  purpose  of  the  latter 
terms  and  conditions  is  to  ensure  that 
service  through  the  new  facilities  is 
provided  in  accordance  with  open- 
access  principles.  We  will  discuss  all  of 
these  terms  and  conditions  in  detail 
below. 

ii.  Lifting  the  at-risk  terms  and 
conditions — ^The  at-risk  tenns  and 
conditions  of  §  157.102  will  attach  to  all 
new  pipeline  facilities  not  meeting  the 
Kansas  Pipe  Line  standards.  They  will 
remain  in  effect  until  the  Commission 
determines,  in  a  subsequent  section  4 
rate  proceeding,  that  it  is  appropriate  to 
remove  them.  Pursuant  to  S  157.1(K!(g), 
this  determination  can  be  based  on  one 
of  two  alternative  showings  by  the 
pipeline.  Under  §  157.102(g)(1),  the 
pipeline  can  show  that  the  new  facilities 
now  satisfy  the  remaining /fonsos  Pipe 
Line  standards  still  applicable  to 
them.®*  Or,  under  §  157.102(g)(2},  the 
pipeline  can  show  that  the  new  facilities 
now  provide  a  net  benefit  to  the 
pipeline’s  existing  customers.  The 
second  showing,  called  the  net  benefits 
test,  will  require,  generally,  a 
demonstration  that  the  incremental 
revenues  received  by  the  pipeline  for 
services  requiring  the  new  facilities 
exceed  the  cost  of  service  for  those 
facilities.  If  the  pipeline  makes  either  of 
the  two  alternative  showings  at 
§  157.102(g],  the  Commission  wilt 
remove  all  of  the  at-risk  terms  and 


*'  "Annual  capacity"  la  defined  at  8  157.1(n(a)  of 
the  new  regulations  as  the  daily  capacity  of  the  new 
facilities  multiplied  by  385. 

**  See  8  lS7.102(d)(2)  and  (4)(i). 

•*  See  8  157.102(e). 

**  For  example,  if  the  pipeline  bad  already  ' 

constructed  the  facilities,  the  fourth  standard, 
requiring  that  it  demonstrate  adeqjuata  financiat  i 

resources  to  construct  them,  no  longer  wauld  be  ; 

applicable. 

i 
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conditions  previously  imposed  on  the 
facilities. 

While  the  regulations  do  not  mandate 
that  facilities  placed  at  risk  remain 
under  incremental  rates,  the 
Commission  will  consider  whether  they 
must  remain  incrementally  priced  by 
evaluating  the  extent  to  which  they 
affect  existing  customers.  Principally, 
the  question  is  whether  rolled-in  rate 
treatment  would  increase  or  decrease 
the  rates  of  existing  customers.  We  are 
implementing  this  through  the 
prohibition  on  cost  shifting  and  the 
requirement  that  the  pipeline  show  that 
there  is  an  overall  benefit  before  the 
costs  of  the  at-risk  facilities  are  rolled  in 
to  rate  base.  In  performing  the  overall 
benefits  test  of  §  157.102(d](2](iii]  of  the 
new  regulations,  the  Commission  will 
perform  the  same  type  of  analysis  that  it 
currently  does  in  deciding  whether  to 
roll  the  costs  of  incremental  facilities 
into  existing  systemwide  rates.* 

It  is  important  to  stress  at  this  point 
that,  under  the  new  at-risk  framework, 
the  Commission  will  examine,  in  section 
4  proceedings,  the  benefits  of  new 
facilities  to  a  pipeline’s  system  for  two 
different  purposes.  First,  it  will  examine 
those  benefits  to  determine  whether  a 
pipeline  may  or  must  roll  the  costs  of  the 
new  facilities  into  its  existing  rate  base. 
This  is  the  overall  benefits  test.  Second, 
the  Commission  will  examine  those 
beneHts  to  determine  whether  to  remove 
the  at-risk  terms  and  conditions 
previously  imposed  on  the  facilities. 

This  is  the  net  beneHts  test,  and  is 
available  to  pipelines  as  an  alternative 
to  the  Kansas  Pipe  Line  analysis. 
Generally,  the  net  benefits  test  will  be 
more  difOcuIt  to  satisfy  than  the  overall 
benefits  test,  since  the  former  requires  a 
showing  of  speciHc  dollar  amounts 
while  the  latter  allows  a  more 
generalized  demonstration  of  beneHts  to 
existing  customers. 

b.  Overview  of  the  New  Regulations — 

i.  Prohibition  Against  Cost  Shifting.  As 
stated  the  regulations  we  are  adopting 
at  5  157.102  include  several  rules 
contained  under  the  former  optional 
certificate  regulations  at  §  157.103.  The 
new  rules  against  cost  shifting  are 
contained  in  §  157.102(d)(2)  and  (4)(i). 
They  encompass  principles  found  at 
former  §  157.103(d)  (3),  (4),  (6),  (7)(iii), 
and  (8).  As  discussed  more  thoroughly 
below,  these  principles  that  prohibit  cost 
shifting  are  as  essential  to  the  at-risk 
framework  we  are  adopting  here  as  they 

We  recently  addressed  this  subject  in 
Northwest  Pipeline  Co.,  56  FERC  f  61,006  (1991).  We 
also  have  discussed  it  supra  in  our  discussion  of 
Kansas  Pipe  Line,  and  we  will  touch  on  it  again 
infra  in  discussing  the  practical  application  of  the 
new  at-iisk  regulations. 


were  to  the  risk  assignment  framework 
of  the  former  optional  certificate 
procedures.  In  short,  the  principles 
ensure  that  pipelines  do  not  shift  costs 
away  from  new  services  to  existing 
services — and  hence  risks  away  from 
themselves  to  existing  customers. 

ii.  Reservation  fees — We  are  adopting 
here,  at  §  157.102(d)(5)(i),  the  proposal 
set  forth  in  the  NOPR  concerning 
reservation  fees  and  codifying  current 
practice  and  policy  in  the  optional 
certificate  area.  Reservation  fees  for 
firm  transportation  service,  as  well  as 
demand  charges  for  firm  sales  service, 
are  the  one  form  of  risk  allocation 
permitted  under  the  new  at-risk 
regulations,  and  they  ensure  the  pipeline 
some  recovery  of  its  fixed  costs  from 
those  entities  that  will  benefit  from  the 
services  rendered  through  the  new 
facilities. 

In  this  regard,  we  note  that 
reservation  fees  may  not  guarantee  a 
pipeline  full  recovery  of  all  of  its  fixed 
costs.  For  example,  if  a  pipeline  designs 
its  rates  using  the  modified  fixed- 
variable  method  of  rate  design  (a 
method  currently  under  reconsideration, 
as  discussed  infra],  some  of  its  fixed 
costs  will  be  allocated  to  the  usage 
charge  component  of  its  rates.*®  Thus, 
even  if  the  pipeline  books  all  of  its 
capacity,  its  recovery  of  its  fixed  costs 
associated  with  the  usage  charge  will 
depend  on  its  achieving  its  projected 
throughput.  And,  even  if  that  pipeline 
uses  the  straight  fixed-variable 
methodology  (which  assigns  all  fixed 
costs  to  the  reservation  fee  component 
of  its  rates),  to  the  extent  that  the 
pipeline  is  not  fully  booked,  it  still  will 
be  at  risk  for  the  fixed  costs  associated 
with  that  unbooked  capacity.*^ 

The  one  limitation  on  the  general  rule 
allowing  pipelines  to  negotiate  and 
charge  reservation  fees  is  at 
§  157.102(d)(5)(i)(C):  A  pipeline  may 
only  charge  a  reservation  fee  to  an 
affiliated  pipeline  shipper  that  is 
regulated  by  the  Commission  if  that 


SpedRcally,  the  modiHed  fixed-variable 
method  of  rate  design  recovers  all  fixed  production 
and  gathering  costs,  all  variable  costs,  and  return  on 
equity  and  related  taxes  in  the  commodity 
component  of  a  transportation  rate.  The  remaining 
fixed  costs  (including  the  rate  of  return  on  debt 
(interest  expense),  depreciation  expense,  and 
administrative  and  general  expense)  are  recovered 
in  the  demand  component. 

*'  For  example,  if  a  transportation  only  pipeline 
has  firm  contracts  for  75  percent  of  the  daily 
capacity  of  the  new  facilities,  and  it  designs  its  rates 
using  the  straight  fixed-variable  methodology,  it  will 
collect  75  percent  of  the  fixed  costs  associated  with 
the  new  facilities  through  the  reservation  fees  paid 
by  its  firm  customers.  The  pipeliiM  wiU  be  at  risk  for 
the  remaining  25  percent  of  fixed  costs,  which  it 
cannot  shift  to  other  customers.  The  only  way  that  it 
can  recover  these  costs  is  by  shipping  interruptible 
volumes  through  the  new  facilities. 


affiliated  shipper  establishes  a 
separately  stated  rate  for  its  services 
involving  the  costs  associated  with  the 
newly  constructed  upstream  facilities. 
We  discuss  reservation  fees  in  greater 
detail  below. 

iii.  Minimum  throughput  conditions — 
Another  feature  of  the  at-risk  terms  and 
conditions  that  we  are  adopting  is  the 
minimum  throughput  conditions  at 
§  157.102(d)(3).  The  regulation  requires 
that:  (1)  The  volumes  used  to  design  the 
pipeline’s  usage  and  commodity  charges 
(for  firm  transportation  and  sales 
service)  and  its  volumetric  rate  (for 
interruptible  transportation  and  sales 
service)  equal,  for  onshore  facilities,  at 
least  90  percent,  and  for  offshore 
facilities,  at  least  60  percent,  of  the 
annual  capacity  of  the  new  facilities; 
and  (2)  the  volumes  used  to  design  the 
pipeline’s  reservation  fee  and  demand 
charge  (for  firm  transportation  and  sales 
service)  equal  at  least  100  percent  *®  of 
the  daily  capacity  of  the  new  facilities. 
Again,  the  intent  is  to  encourage 
pipelines  to  build  economic  pipelines. 

As  discussed  in  greater  detail  below,  the 
Commission  has  widely  employed 
minimum  throughput  conditions  in  the 
past  as  a  means  of  protecting  consumers 
and  assigning  risk  to  pipelines. 

We  believe  that  subjecting  a 
pipeline’s  new  onshore  facilities,  which 
do  not  meet  the  Kansas  Pipe  Line 
standards,  to  a  throughput  of  90  percent 
of  annual  capacity  is  reasonable  for 
several  reasons.  First,  consistent  with 
general  past  practice,  this  load  factor 
will  represent  a  percentage  of  the 
pipeline’s  summer  capacity.  Because  gas 
turbine  compressors  operate  more 
efficiently  at  lower  ambient  air 
temperatures  during  winter  periods,  a 
pipeline  with  compression  has  a  higher 
winter  period  capacity  than  during  the 
summer.  As  a  result,  application  of  a  90- 
percent  load  factor  to  summer  capacity 
on  pipelines  with  compression  yields  an 
86-  to  88-percent  load  factor  on  an 
annualized  basis.  Conversely,  a  90- 
percent  load  factor  applied  to  a  pipeline 
without  compression  yields  a  90-percent 
annualized  load  factor. 

We  believe  that  an  86-  to  88-percent 
annual  load  factor  represents  a  realistic 
operating  scenario  for  a  compressed 
pipeline  that  takes  in  accoimt  expected 
compressor  downtime  as  well  as 
unexpected  downtime  by  others,  such  as 
production  facilities  and  upstream  and 
downstream  pipelines.  For  operational 
purposes,  a  90-percent  annual  load 
factor  for  pipelines  without  compression 


**  For  rate  design  purposes,  a  pipeline's  volumes 
can  exceed  100  percent  of  daily  capacity  if  they 
include  imputed  interruptible  volumes. 
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seems  equally  realistic.  The  10-percent 
downtime  allowance  should  cover 
compression  outages  of  upstream  and 
downstream  pipelines  and  outages  of 
production  facilities. 

Second,  the  load  factor  that  we  are 
adopting  here  for  onshore  facilities  is 
not  inconsistent  with  past  practice.  As 
discussed  infra,  the  Commission  has 
applied  various  percentages  of  design 
capacity  in  different  circumstances.  In 
optional  certificate  proceedings,  the 
Commission  usually  has  applied  a  95- 
percent  load  factor  condition  to  reflect 
the  applicant’s  high  degree  of  risk.  Many 
of  the  project  flnanced  ventures 
employed  an  87-percent  load  factor.  And 
load  factors  underlying  rates  for 
intrastate  pipelines'  section  311  rates 
have  been  in  the  87-  to  90-percent  range. 
We  believe  that  the  90-percent  load 
factor  adopted  here  for  usage  and 
commodity  charges  and  volumetric  rates 
establishes  a  high  enough  load  factor  to 
place  pipelines  at  risk  for  constructing 
facilities  that  do  not  meet  the  Kansas 
Pipe  Line  criteria.  At  the  same  time,  we 
do  not  believe  that  it  will  discourage 
pipelines  from  proceeding  with  projects 
that  are  economically  viable. 

Similiarly,  for  services  through  both 
onshore  and  onshore  facilities,  we 
believe  that  requiring  maximum 
reservation  fees  and  demand  charges  to 
be  calculated  at  100  percent  of  the 
pipeline’s  design  capacity  is  reasonable. 
We  expect  most  pipelines  to  contract  for 
Arm  capacity  up  to  their  ability  to 
provide  firm  service  year-round. 

Accordingly,  an  onshore  pipeline  with 
transportation  rates  designed  under  a 
modifled  flxed-variable  rate 
methodology  (a  methodology  currently 
under  reconsideration,  as  discussed 
infra)  will  be  able  to  recover  all  of  its 
fixed  costs  allocated  to  the  demand 
component  by  contracting  for  firm 
service  for  100  percent  of  its  daily 
capacity.  That  same  pipeline  will  be 
able  to  recover  its  remaining  fixed  costs 
allocated  to  the  commodity  component 
by  transporting  86  to  90  percent  of  its 
annual  capacity  on  a  firm  basis,  or  by 
transporting  gas  at  maximum 
interruptible  rates  at  even  lower  annual 
throughputs.  On  the  other  hand,  a 
pipeline  with  transportation  rates 
designed  under  a  straight  fixed-variable 
methodology  will  be  able  to  recover  all 
of  its  fixed  costs  by  contracting  for  firm 
service  for  100  percent  of  its  daily 
capacity. 

We  have  opted  to  retain  the  60- 
percent  annual  throughput  condition  for 
offshore  facilities  that  §  2.65(a)(4)  **  of 


the  existing  regulations  currently 
imposes  on  such  facilities.  We  discuss 
the  60-percent  annual  throughput 
condition  in  greater  detail  below.  We 
note  here,  however,  that  §  2.65  of  the 
regulations  applies  on  its  face  only  to 
Louisiana  onshore  facilities.  In  the  past, 
the  Commission  has  expanded  the 
application  of  the  section  to  certain 
offshore  Texas  facilities  as  well,  and  we 
here  are  expanding  its  application  to  all 
offshore  facilities  in  general.  We  believe 
that  a  60-percent  annual  throughput 
condition  for  offshore  facilities  is 
warranted  due  to  their  special  nature: 
The  construction  of  onshore  facilities 
not  only  is  proportionately  more 
expensive  than  the  construction  of 
onshore  facilities,  but  it  also  poses 
potentially  greater  environmental  risks. 

Both  offshore  pipeline  facilities 
satisfying  the  Kansas  Pipe  Line 
standards  as  well  as  those  placed  at  risk 
thus  will  be  subject  to  the  same  60- 
percent  minimum  throughput  condition, 
the  former  through  operation  of 
§  2.65(a)(4)  of  the  regulations  and  the 
latter  through  operation  of  new 
§  157.102(d)(3)(ii).  However,  offshore 
facilities  not  satisfying  the  Kansas  Pipe 
Line  standards  also  will  be  subject  to 
the  other  at-risk  terms  and  conditions  of 
§  157.102. 

iv.  Prohibition  against  decreasing 
design  throughput  volumes  in 
subsequent  rate  cases — ^The  rule  against 
decreasing  design  throughput  volumes  in 
subsequent  rate  cases,  which  is  part  of 
the  overall  prohibition  against  cost 
shifting,  is  found  at  S  157.102(d)(4)(i).  It 
carries  over  from  $  157.103(d)(4)  of  the 
former  optional  certificate  regulations.  It 
is  necessary  to  maintaining  the  integrity 
of  minimum  throughput  conditions 
through  subsequent  rate  cases  because 
it  prevents  an  erosion  of  the  base 
against  which  those  conditions  are 
measured.  For  example,  if  a  pipeline 
were  allowed  to  decrease  the  design 
volumes  of  a  facility  placed  at  risk  from 
100,000  Mcf  to  90,000  Mcf,  this  would  be 
equivalent  to  reducing  the  minimum 
throughput  condition  to  81  percent. 

V.  Rate  design  for  transportation 
services — ^The  regulations  at 
§  157.102(d)(5)(i)(B),  (d)(5)(ii),  and  (d)(6) 
describe  how  new  rates  will  be 
designed,  both  at  the  time  of  initial 
authorization  and  in  subsequent  section 
4  rate  proceedings,  for  firm  and 
interruptible  transportation  services 
through  facilities  not  meeting  the 
Kansas  Pipe  Line  standards.  As  will  be 
discussed  in  greater  detail  below, 
existing  pipelines  will  have  the  option  of 
initially  charging  existing  part  284  rates 
or  an  incremental  rate  for  transportation 
service  through  the  new  facilities.  New, 
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first-time  applicants  will  have  to  charge 
an  incremental  rate  since  they  will  not 
have  any  existing  rates. 

In  general,  a  pipeline  may  propose  to 
design  its  rates  according  to  any 
accepted  rate  design  methodology.  The 
two  most  prevalent  today  are  the 
modified  fixed-variable  and  straight 
fixed-variable,  but  we  are  not 
expressing  here  a  preference  for  one 
over  the  other.  We  note  that  we  have 
proposed  in  Pipeline  Service 
Obligations  to  require  all  pipelines  to 
design  their  transportation  rates  under 
the  straight  fixed-variable  methodology, 
unless  the  parties  to  a  proceeding  agree 
otherwise. However,  pending 
adoption  of  a  final  rule  in  that 
proceeding,  pipelines  are  free  to  propose 
any  rate  design  methodology. 

For  pipelines  not  charging  existing 
rates,  the  maximum  reservation  fee,  if 
any,  will  be  calculated  by  dividing  all 
costs  associated  with  the  reservation 
fee  by  the  design  throughput 
volumes  specified  in  §  157.102(d)(3)(i)  of 
the  regulations.*®*  These  design 
throughput  volumes  must  equal  at  least 
100  percent  of  the  daily  capacity  of  the 
new  facilities  (multiplied  by  12  months). 
The  maximum  usage  charge  will  be 
calculated  by  dividing  all  costs  not 
associated  with  the  reservation  fee  by 
the  design  throughput  volumes  specified 
in  §  157.102(d)(3)(ii).‘°®  These  design 
throughput  volumes  must  equal,  for 
onshore  facilities,  at  least  90  percent, 
and  for  offshore  facilities,  at  least  60 
percent,  of  the  annual  capacity  of  the 
new  facilities.  Finally,  the  volumetric 
rates  for  interruptible  service  must  be  a 
one-part  rate.  The  maximum  rate  will  be 
calculated  by  dividing  the  cost  of 
service  for  the  new  facilities  by  the 
design  throughput  volumes  specified  in 
§  157.102(d)(3)(ii).*®*  These  volumes 
also  must  be  equal,  for  onshore 
facilities,  at  least  90  percent,  and  for 
offshore  facilities,  at  least  60  percent,  of 
the  annual  capacity  of  the  facilities. 
Pipelines  will  be  able  to  supplement  the 
recovery  of  their  cost  of  service  by 
achieving  a  high  level  of  interruptible 
throughput.*®®  In  our  section  below 


>00  See  Pipeline  Service  Obligations,  IV  FERC 
Stats,  ft  Regs,  at  32,557. 

*o>  As  stated,  a  pipeline  designing  rates  under  the 
straight  fixed-variable  methodology  would  recover 
all  of  its  fixed  costs  in  the  reservation  fee.  One 
designing  rates  under  the  modified  fixed-variable 
methodology  would  assign  some  of  those  fixed  costs 
to  the  usage  charge. 

>0*  See  1 157.102(d)(5)(i)(B). 

•os  See  1 157.102(d)(5)(ii). 

•o«  See  157.102(d)(6)(i). 

•os  In  fact,  they  also  will  be  able  to  over  recover 
their  costs,  but  this  is  not  unreasonable  given  the 
level  of  risk  imposed  under  the  new  regulations. 


••  18  CFR  2.65(a)(4)  (1990). 
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describing  the  practical  application  of 
the  at-risk  conditions,  we  provide 
numerical  examples  of  these  concepts 
governing  the  design  of  transportation 
rates. 

While  the  new  regulations  thus 
describe  the  design  of  transportation 
rates  under  the  at-risk  framework,  they 
do  not  contain  similar  provisions  for 
sales  rates.  The  instances  of  pipelines 
providing  bundled  sales  services 
through  new  facilities  will  likely  be  few, 
and  in  those  instances,  many  existing 
pipelines  likely  will  begin  service  by 
charging  their  existing,  generally 
applicable  sales  rates.  To  begin  charging 
an  incremental  sales  rate  upon  the 
commencement  of  service  dirough 
facilities  constructed  pursuant  to  part 
157,  subpart  A,  an  existing  pipeline  will 
be  able  to  establish  the  new  rate  in  the 
section  7  proceeding.  To  establish  later 
a  new,  generally  applicable  sales  rates 
or  to  charge  a  new  incremental  sales 
rate,  a  pipeline  will  have  to  file  a  full 
section  4  proceeding.  Because  we 
believe  these  instances  will  be  relatively 
few,  we  do  not  codify  here  a  design 
frameworic  for  sales  rates.  We  will 
examine  them  in  the  context  of  section  7 
or  4  proceedings  as  they  arise.  We  note, 
however,  that  the  minimum  throughput 
conditions  used  to  design  new  sales 
rates  will  attach  to  facilities  not  meeting 
the  Kansas  Pipe  Line  criteria  at  the  time 
of  their  authorization  and  will  be  used  to 
design  new  rates  when  appropriate.  In 
any  event,  as  discussed  above,  if  a  Hnal 
rule  eventually  is  adopted  in  Pipeline 
Service  Obligations  as  proposed, 
bundled  sales  services  will  be 
eliminated  for  ail  but  a  pipeline’s 
smallest  customers. 

vi.  Integrated  facilities:  Looping  and 
compression — In  the  past,  optional 
certibcates  were  limited  to  laterals  or 
new  pipelines.  Under  the  new  rule, 
facilities  that  will  be  completely 
integrated  with  a  pipeline’s  existing 
facilities  (such  as  looping  and 
compression]  can  be  constructed  subject 
to  the  conditions  intended  to  place 
pipelines  at  risk.  We  are  adopting  two 
provisions,  however,  that  will  apply 
specifically  to  such  completely 
integrated  facilities. 

First,  in  future  rate  cases  the  volumes 
used  to  design  rates  for  services 
rendered  through  the  existing  facilities 
may  not  be  lowered  from  historical 
levels.*®*  “Historical  levels”  is  defined 
as  the  highest  annual  throughput  the 
pipeline  has  achieved  during  the  last  5 
calendar  years. Thus,  to  design  new 

See  I  lS7.102(d)(4)(ii). 

'<>’  See  157.101(c). 


rates  for  services  involving  the  existing 
facilities  [e.g.,  to  establish  new  system 
rates  by  rolling  the  costs  of  the  new 
facilities  into  general  rate  base),  the 
Commission  will  impute  throughput 
volumes  to  the  existing  facilities  based 
on  their  historical  levels,  as  defined.  The 
throughput  volumes  attributable  to  the 
new  facilities  [i.e.,  the  looping  or 
compression)  will  be  those  projected  at 
the  time  of  authorization  under  the  at- 
risk  rules.*®* 

In  addition,  looking  at  the  pipeline’s 
historical  throughput  levels  on  existing 
facilities  will  serve  another  purpose.  It 
will  preclude  the  pipeline  from 
attributing  throughput  volumes  on  the 
existing  facilities  to  the  new  facilities, 
thus  ensuring  that  the  pipeline  satisfies 
the  minimum  throughput  conditions 
imposed  on  the  new  facilities. 

■The  second  provision  that  we  are 
adopting  involving  completely 
integrated  facilities  is  at 
§  157.102(d](6](ii).  It  states  that  a 
pipeline  can  only  have  one  rate  for 
interruptible  transportation  through 
completely  integrated  facilities.  The 
reason  is  to  prevent  discrimination.  For 
example,  if  a  pipeline  had  two  rates  for 
interruptible  transportation  through 
looped  facilities,  it  would  be  impossible 
to  determine  whether  the  interruptible 
service  was  being  provided  through  the 
old  or  new  facilities.  On  the  other  hand, 
a  pipeline  may  establish  an  incremental 
rate  for  firm  service  involving  newly 
looped  or  compressed  facilities  because 
the  underlying  assumption  is  that  all 
firm  capacity  on  the  existing  facilities 
was  booked  when  the  new  facilities 
were  built. 

vii.  Additional  terms  and  conditions — 
In  addition  to  the  terms  and  conditions 
designed  to  place  at  risk  pipelines 
proceeding  under  these  alternative 
procedures  to  certification,  we  are 
adopting  several  other  conditions  that 
pipelines  electing  this  alternative 
approach  must  accept.  The  purpose  of 
these  additional  conditions  (which  also, 
generally,  were  found  in  the  optional 
certificate  area)  is  to  ensure  that  service 
through  the  new  facilities  is  provided  in 
accordance  with  open-access  principles. 
First,  §  157.102(c)  requires  all  pipelines 
to  have  a  part  284,  subpart  G  blanket 
transportation  certificate  before 

One  could  argue  that,  by  imputing  historical 
volumes  to  the  existing  facilities  for  purposes  of 
designing  new  rates  for  services  involving  them,  the 
CoRunission  in  a  sense  is  placing  the  existing 
facilities  at  risk.  This  is  not  our  intent.  The  historical 
level  of  throughput  volumes  that  the  Commission 
wilt  use  for  this  purpose  will  be  the  actual  highest 
volumes  achieved  by  the  pipeline  during  one  year  of 
the  latest  5-year  period,  lliese  historical  levels  thus 
can  change  bom  one  rate  case  to  another  as  the 
relevant  5-year  period  changes. 


beginning  transportation  or  sales  service 
through  the  new  facilities.  Second, 

§  157.102(e)  requires  all  pipelines  to 
advertise  and  hold  an  open  season  to 
initially  allocate  capacity  on  the  new 
facilities. 

Finally,  S  157.102(f)  requires  a  new 
pipeline  constructing  stand-alone 
facilities  pursuant  to  part  157,  subpart  A 
to  make  a  rate  filing,  pursuant  to  section 
4  of  the  NGA,  within  three  years  of  the 
in-service  date  of  the  new  facilities.  This 
will  enable  the  Commission  to  examine 
the  actual  operating  costs  of  the 
facilities  and  to  determine  whether 
changes  in  rate  design  are  required. 

viii.  Capacity  brokering — We  are  not, 
at  this  time,  codifying  as  part  of  the  new 
at-risk  framework  the  capacity 
brokering  requirements  that  applied  to 
interstate  pipelines  constructing  stand¬ 
alone  facilities  under  the  former 
optional  certificate  procedures.  The 
Commission  is  considering  the  issue  of 
capacity  brokering  separately  and  more 
broadly  in  the  context  of  the  rulemaking 
proceeding  in  Pipeline  Service 
Obligations.^°^  If  and  when  the 
Commission  adopts  a  final  rule 
governing  capacity  assignment,  it  will 
apply  uniformly  to  all  open-access 
interstate  pipelines,  including  those 
operating  in  the  meantime  pursuant  to 
the  at-risk  regulations  adopted  here. 

c.  The  At-Risk  Conditions  Directed  at 
Rate  Design.  Following  is  an  in-depth 
discussion  of  the  central  features  of 
§  157.102  that  are  designed  to  place 
pipelines  at  risk  and  which  govern  rate 
design.  We  begin  with  the  minimum 
throughput  conditions  and  proceed  to 
the  proscription  against  cost  shifting 
(including  the  proscription  against 
decreasing  design  throughput  volumes  in 
subsequent  rate  cases).  We  then  discuss 
reservation  fees. 

i.  Minimum  Throughput  Conditions — 
A.  The  New  Regulation.  As  stated,  an 
important  feature  of  the  at-risk  terms 
and  conditions  we  are  adopting  is  the 
minimum  throughput  conditions.  The 
new  regulation  at  §  157.102(d)(3)(ii) 
requires  that  the  volumes  used  to  design 
the  pipeline’s  usage  charge  for  firm 

*“•  See  Pipeline  Service  Obligations,  IV  FERC 
Stat*.  ft  Regs,  at  32.551-553.  There,  the  Cocunission 
proposed  to  replace  its  current  capacity  brokering 
program,  which  it  has  implemented  on  a  case-by¬ 
case  basis  by  issuing  individual  certificates,  with  a 
capacity  releasing  mechanism  that  would  be 
required  uniformly  for  all  open-access  interstate 
pipelines  under  Part  284  of  the  regulations.  Under 
the  proposed  rule,  all  interstate  open-access 
pipelines  would  have  to  provide  a  capacity 
releasing  mechanism  through  which  existing 
shippers  could  voluntarily  reallocate,  on  a 
permanent  or  temporary  basis,  all  or  a  part  of  their 
Arm  transportation  capacity  rights  to  any  person 
who  wanted  to  obtain  that  capacity  by  contracting 
with  the  pipeline. 
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transportation  service,  commodity 
charge  for  Hrm  sales  service,  and 
volumetric  rate  for  interruptible 
transportation  and  sales  service  equal, 
for  onshore  facilities,  at  least  90  percent, 
and  for  offshore  facilities,  at  least  60 
percent,  of  the  annual  capacity  of  the 
new  facilities.  And  it  requires  that  the 
volumes  used  to  design  the  pipeline’s 
reservation  fee,  if  any,  for  firm 
transportation  service  and  demand 
charge  for  firm  sales  service  equal  at 
least  100  percent  of  the  daily  capacity  of 
the  new  facilities.  Essentially,  the  90- 
and  100-percent  minimum  throughput 
conditions  w'ill  remain  in  effect 
throughout  the  life  of  the  project  unless, 
pursuant  to  §  157.102(g),  the  pipeline 
demonstrates,  in  a  section  4  rate 
proceeding,  that  the  new  facilities  now: 
(1)  Meet  the  standards  of  Kansas  Pipe 
Line,  to  the  extent  still  applicable;  or  (2) 
provide  a  net  benefit  to  the  pipeline's 
existing  customers.*  *  * 

B.  Past  Use  of  Minimum  Throughput 
Conditions — ^The  Commission 
traditionally  has  used  minimum 
throughput  conditions  to  impose  risk  on 
pipelines  or,  more  accurately,  the 
pipelines’  shareholders.  The  purpose  of 
these  conditions,  as  applied  both  in 
section  7(c)  cases  involving  new 
construction  and  in  cases  setting  rates 
for  section  311  transportation  through 
facilities  constructed  outside  the  section 
7(c)  certification  process,  has  generally 
been  to  protect  consumers  from  the 
chance  that  the  pipelines  were  overly 
optimistic  in  projecting  volumes  to  be 
moved  through  the  lines.  The  higher  the 
minimum  throughput  level  for  rate 
design,  the  more  the  pipeline  is  placed  at 
risk  for  underutilization  of  the  facilities. 

1.  Optional  Certificate  Proceedings — 
In  past  optional  certificate 
proceedings,***  in  addition  to 

As  previously  noted,  the  terms  “annual 
capacity"  and  “daily  capacity”  are  defined  at 
S  157.101  (a)  and  (b)  of  the  new  regulations. 

' "  As  discussed,  the  net  beneHts  test  requires, 
generally,  a  showing  that  the  incremental  revenues 
received  by  the  pipeline  for  services  requiring  the 
new  facilities  exceed  the  cost  of  service  for  those 
facilities. 

*  **  See.  e.g..  Mojave  Pipeline  Co.,  47  FERC 
1 61.200  (1989),  reh'g  granted  in  part  and  denied  in 
part  50  FERC  1 61.069  (1990)  [Mojave  l)\  Kern  River 
Gas  Transmission  Co.  and  Mojave  Pipeline  Co.,  50 
FERC  1 61.069.  reh'g  denied.  51  FERC  1 61,195  (1990) 
(Kent  River  I  and  Mojave  II);  Wyoming-Califomia 
Pipeline  Co.,  order  on  non-environmental  issues,  44 
FERC  1 61,001  (1988),  vacated  in  part  44  FERC 
1 61,210,  reh'g  granted  in  part  and  denied  in  part,  45 
FERC  1 61,234,  order  issuing  conditional  certificate, 
45  FERC  1 61,353,  initial  decision  on  environmental 
issues,  45  FERC  f  63.005  (1988),  afT g  initial  decision 
on  environmental  issues,  46  F^C  f  61,029  (1989), 
afT d  sub  nom.  Public  Util,  Comm'n  of  California  v. 
FERC,  900  F.2d  269  (D.C.  Cir.  1990);  Wyoming- 
Califomia  Pipeline  Co.,  50  FERC  1 61,070,  reh'g 
denied,  51  FERC  1 61,195  (1990)  [WyCalll]; 

Altamont  Gas  Transmission  Co.,  54  FERC  f  61,028 


proscribing  cost  shifting  and  the 
decrease  of  throughput  volumes  for  rate 
design  in  subsequent  rate  cases,  the 
Commission  usually  has  imposed  a  95- 
percent  load  factor  condition  in 
designing  usage  charges,  a  high  figure 
reflecting  the  higher  degree  of  risk 
applicants  were  expected  to  bear  under 
the  optional  procedures.**®  The  95- 
percent  figure  initially  was  based  on  the 
pipeline’s  expected  downtime  due  to 
compressor  unavailability,  and 
subsequently  on  the  objective  of 
achieving  a  level  playing  field  among  all 
participants  in  the  same  market.  The 
Commission  allowed,  however,  some 
risk  shifting  to  the  pipelines'  customers 
in  the  form  of  a  reservation  fee  (usually 
subject  to  a  l(X)-percent  load  factor 
condition)  that  was  arrived  at  through 
arms-length  negotiations  between  the 
pipeline  and  shipper  and  which  was  not 
greater  than  the  modified  fixed-variable 
demand  charge  would  be  for  the 
pipeline’s  sales  rates. **^ 

2.  Project  financed  ventures — In 
project  financed  cases,**®  the 
Commission  has  apportioned  risk 
between  applicants  and  consumers  in 
projects  that  carried  a  significant  risk  of 
failing  to  cover  the  applicants’  costs 
(including  a  fair  return).**®  The  theory 

(1991);  Delta  Pipeline  Co.,  52  FERC  f  61,004  and  53 
FERC  1 61,002  (1990);  Gulf  States  Transmission 
Corp.,  52  FERC  1 61,068  (1990);  Oklahoma-Arkansas 
Pipeline  Co„  53  FERC  1 61,019  (1990),  reh'g  granted 
in  part  and  denied  in  part,  55  FERC  1 61,002  (1991) 
lOk-Ark). 

* See  Ok-Ark,  53  FERC  at  61,065. 

*  See  18  CFR  157.103(d)(3)  (1990).  The  pipeline 
was  required  to  make  the  lowest  negotiated 
reservation  fee  offered  to  any  customer  available  to 
all  customers  on  a  non-discriminatory  basis.  See. 
e.g..  WyCal  II,  50  FERC  at  61.174. 

'  **  Project  financing  differs  from  conventional 
financing  mainly  in  connection  with  loan  security. 
Security  generally  takes  one  of  two  forms  in 
conventional  financing.  First  the  project  sponsor,  or 
borrower,  has  sufricient  unencumbered  assets  that 
the  lender  feels  secure  in  making  a  loan  on  the  basis 
of  the  borrower's  general  credit  Second,  if  the 
borrower  does  not  have  unencumbered  assets 
sufficient  to  secure  the  borrowing,  the  lender  may 
require  the  pledge  of  specific  assets  to  be  funded  by 
the  borrowing  as  collateral  for  the  loan.  A  common 
example  of  this  kind  of  financing  is  the  mortgage  on 
a  building. 

Project  financing  is  where  the  general  credit- 
worthiness  of  the  borrower  is  either  insufficient  or 
allegedly  unavailable  to  secure  the  borrowing,  and 
the  underlying  economic  value  of  the  assets  to  be 
financed  is  insufficient  fo  assure  the  lender  of  being 
repaid.  In  this  case,  an  optional  financing  vehicle  is 
the  stream  of  income  to  be  generated  by  the  project. 
However,  that  vehicle  is  only  available  in  the  event 
that  the  income  stream  can  be  assured  whether  or 
not  the  project  fails.  In  these  cases,  such  assurance 
has  been  fashioned  in  the  form  of  a  demand  charge. 
See,  e.g..  Ozark  Gas  Transmission  System,  16  FERC 
1 61,099,  at  61,195  (1981). 

‘  '*  Trailblazer  Pipeline  Co.,  et  al.  16  FERC 
1 61.244,  at  61.502  (Opinion  No.  138),  reh'g  denied,  19 
FERC  1 61.116  (1962)  (Opinion  No.  138-A) 
(Trailblazer). 


underlying  this  risk  apportionment  was 
that  regulated  firms  could  turn  to  riskier 
technologies  and  projects  in  the  hope  of 
obtaining  more  and  better  production 
and  lower  costs,  while  the  price  that  the 
public  paid  would  include  assurances  of 
shared  responsibility  for  losses  directly 
through  the  amortization  of  abandoned 
projects.*  **  For  example,  in  the  Great 
Plains  case,**®  the  risk  was  whether 
three  gas  producing  processes  could  be 
integrated  in  a  single  plant  to 
manufacture  synthetic  gas  on  a 
commercially  viable  scale.  In  Ozark, 
Trailblazer,  and  Trans- Anadarko,  the 
risk  was  whether  there  were  sufficient 
gas  reserves  to  justify  the  project:  the 
bulk  of  the  gas  that  the  shippers  planned 
to  ship  through  these  pipelines  would 
come  from  other  than  proven  and 
probable  reserves.*** 

The  Commission  apportioned  risk 
between  applicants  and  ratepayers  in 
these  cases  through  rate  design, 
specifically  through  the  imposition  of 
two-part  rates.  Risk  to  the  project 
sponsors  was  reflected  in  the 
commodity  charge,  subject  to  a 
minimum  throughput  condition,  that 
generally  included  depreciation  expense 
related  to  equity,  return  of  and  on 
equity,  and  income  taxes.**®  Risk  to  the 
ratepayers  was  reflected  in  the  demand 
charge,  which  generally  included  all 
operating  and  maintenance  and 
expenses,  taxes  other  than  income,  and 
all  debt  service  costs.***  Customers 
were  responsible  for  the  demand  charge 
even  if  the  project  failed.  This  enabled 
the  project  sponsors  to  secure  financing. 

However,  to  place  risk  also  on  the 
pipeline  applicants,  the  Commission 
subjected  commodity  charges  to 
minimum  throughput  conditions.  The 
theory  again  was  that  if  it  were  prudent 
to  build  a  certain  size  pipeline,  any  risk 
that  the  pipeline  would  not  be  fully 
utilized  should  be  placed  on  the 
applicants  and  not  the  ratepayers.*** 

For  example,  in  Ozark,  the  Commission 
adopted  a  minimum  throughput 
condition  of  87  percent  of  design 

*  ”  Trailblazer,  18  FERC  at  61.502. 

"*  Great  Plains  Gasification  Associates,  et  al,  9 
FERC  1 61,221  (1979). 

>  ■■  Ozark  Gas  Transmission  System,  12  FERC 
1 63,048  (1980),  16  FERC  f  61,099,  at  61.197  (Opinion 
No.  125),  reh'g  denied,  17  FERC  1 61,024  (1981) 
(Opinion  No.  125-A),  affd  per  curiam  sub  nom.. 
Public  Service  Comm'n  of  New  York  v.  FERC,  680 
F.2d  252  (D.C.  Cir.  1982);  Trailblazer,  15  FERC  at 
65,146, 65,151-152;  Trans-Anadarko  Pipeline  System, 
20  FERC  1 63.099.  at  65,354-356  (1982). 

See  Trailblazer,  18  FERC  at  61,504;  Ozark,  16 
FERC  at  61.194. 

***  See  Ozark,  16  FERC  at  61,194;  Trailblazer,  18 
FERC  at  61,504. 

***  Ozark,  16  FERC  at  61.199;  Trailblazer,  18 
FERC  at  61,506. 
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capacity  for  the  first  two  years.***  In 
Trailblazer,  the  minimum  throughput 
condition  was  set  at  87  percent  of  free 
flow  capacity  and,  after  compression 
was  added,  72  percent  of  powered 
capacity  for  the  first  two  years.***  In 
each  case,  the  pipeline  was  required  to 
file  a  section  4  rate  proceeding  after  the 
first  two  years  of  operation. 

Additionally,  in  the  proceedings 
certificating  the  HIOS/UTOS  offshore 
Texas  and  Louisiana  systems,  the 
Commission  required  that  100  percent  of 
the  annual  volumes  be  used  for 
computing  the  commodity  (usage) 
component  of  rates.**®  And  in  the 
Iroquois/Tennessee  project,  the 
Commission  imposed  an  overall  load 
factor  of  87  percent.**® 

3.  Offshore  Louisiana  cases — In  the 
offshore  Louisiana  area,  §  2.65  of  the 
Commission's  regulations  requires, 
absent  a  waiver,  an  initial  showing  by 
the  pipelines  that  the  proposed  facilities 
will  be  utilized  at  a  minimum  annual 
load  factor  of  60  percent  of  the  annual 
capacity  available  by  the  end  of  a  12- 
month  period  following  installation  of 
the  facilities.***  The  Commission 
enforces  this  requirement  by  permitting 
the  involved  facilities  to  be  included  in 
the  cost-of-service  of  the  pipeline  in 
future  rate  proceedings  at  an  average 
unit  cost  predicated  upon  a  load  factor 
of  not  less  than  60  percent  of  the  annual 
capacity  available.**®  While  §  2.65  on 
its  face  applied  only  to  offshore 
Louisiana  facilities,  in  case  law  the 
Commission  expanded  the  application 

'*»  Ozark  16  FERC  at  61.199. 

**'•  Trailblazer,  18  FERC  at  61.506.  Additionally, 
the  Commission  found  that  the  justification  for 
project  financing  was  marginal  and  subjected  the 
applicants  to  extra  risk  by  conditioning  approval  of 
project  Rnancing  on  the  applicants'  waiver  of  their 
right  to  apply  for  the  recovery  of  their  equity 
investment  should  the  project  fail. 

High  Island  OH'shore  System,  55  FPC  2674, 
reh'g  granted  in  part  and  denied  in  part,  56  FPC  725, 
729-30  (1976):  Texas  Gas  Transmission  Corp.,  et  al, 
57  FPC  199,  201  (1977),  reh’g  denied,  2  FERC  1 61,210 
(1978):  High  Island  Offshore  System,  et  al.,  5  FERC 
i  61,267,  at  61.579  (1978). 

Iroquois  Gas  Transmission  System,  LP.,  et  al, 
order  making  preliminary  determinations  and 
establishing  procedures,  52  FERC  1 61,091,  initial 
decision,  52  FERC  f  63,031,  order  issuing 
certificates,  53  FERC  f  61,194,  at  61,710  (1990) 
(Opinion  No.  357),  reh'g  granted  in  part  and  denied 
in  part.  54  FERC  f  61,103  (1991)  (Opinion  No.  357-A); 
Iroquois  Gas  Transmission  System,  L.P.,  order 
amending  certificate.  54  FERC  f  61,285,  reh'g 
granted  in  part  and  denied  in  part,  55  FERC  1 61,276 
(1991). 

>*’  See  18  CFR  2.65(a)(4)  (1990). 

'*•  See  18  CFR  2.05(b)  (1990):  see  also  Tennessee 
Gas  Pipeline  Co-  et  al,  12  FERC  1 01.307,  at  61,707 
(1980),  reh'g  granted  in  part  and  denied  in  part,  15 
FERC  1 01,100.  at  61,221  (ordering  paragraph  (M)] 
(1981)  {Tennessee). 


of  the  section  to  certain  offshore  Texas 
facilities  as  well.*** 

The  60-percent  load  factor 
prerequisite  is  intended  to  encourage 
prompt  development  and  attachment  of 
offshore  reserves  proximate  to  the 
pipeline  system,  but  also  to  protect 
jurisdictional  ratepayers  from  the 
burden  of  costly,  substantially 
underutilized  facilities.  *®°  The  offshore 
cases  adhere  almost  uniformly  to  a  60- 
percent  load  factor  and  consistently 
interpret  the  regulation  to  require  60 
percent  utilization  of  the  facilities  in 
succeeding  years.***  The  Fifth  and  D.C. 
Circuits  have  upheld  the  regulation  as  a 
reasonable  exercise  of  the  Commission’s 
conditioning  power  under  section  7(e]  as 
well  as  the  Commission's  interpretation 
of  it.*** 

As  stated,  the  instant  rulemaking 
proceeding  does  not  alter  the  substance 
of  the  existing  offshore  regulations  at 
§  2.65,  but  it  expands  their  application  to 
all  offshore  pipelines.  The  policies 
underlying  the  adoption  of  the  9  2.65 
regulations  in  the  first  instance,  we 
conclude,  apply  equally  to  the 
construction  of  all  offshore  facilities.*** 

4.  Cases  setting  rates  for  section  311 
transportation — ^The  construction  of 
facilities  under  section  311  is  not  subject 
to  prior  Commission  approval.  However, 
the  transportation  rates  that  an 
intrastate  pipeline  charges  an  interstate 
pipeline  for  section  311  service  must  be 
"fair  and  equitable.”  ***  The  regulations 
set  forth  those  instances  in  which  an 
intrastate  pipeline  must  seek  prior 
Commission  approval  of  those  rates.**® 

>>*  See,  e.g..  Transcontinental  Gas  Pipe  Line 
Corp.,  12  FERC  1 61,316,  at  61.729  (1980). 

Chandeleur  Pipeline  Co..  45  FERC  f  63,023,  at 
65,243  (1988);  Transcontinental  Gas  Pipe  Line  Corp., 
12  FERC  1 61,316  (1980):  Tennessee,  12  FERC  at 
61,707. 

Transcontinental  Gas  Pipe  Line  Corp.  v. 

FERC.  589  F.2d  186, 188  (5th  Cir.  1979).  But  cf.  Green 
Canyon  Pipe  Line  Co.,  47  FERC  1 61,310  (1989) 
(authorizing,  as  proposed  by  the  applicant  one-part 
nrm  and  interruptible  transportation  rates  based  on 
100-percent  load  factor  throughput). 

’**  See  Transcontinental  Gas  Pipe  Line  Carp.  v. 
FERC,  589  F.2d  188  (5th  Cir.  1979);  Tennessee  Gas 
Pipeline  Co.  v.  FERC,  689  F.2d  212  (D.C.  Cir.  1982). 

As  stated,  both  offshore  pipeline  facilities 
satisfying  the  Kansas  Pipe  Line  standards  as  well 
as  those  placed  at  risk  will  be  subject  to  the  same 
60-percent  minimum  throughput  condition,  the 
former  through  operation  of  $  2.65(a)(4)  of  the 
regulations  and  the  latter  through  operation  of  new 
f  157.102(d)(3)(ii).  However,  offshore  facilities  not 
satisfying  the  Kansas  Pipe  Line  standards  also  will 
be  subject  to  the  other  at-risk  terms  and  conditions 
of  1 157.102. 

NGPA  section  311(a)(2);  18  CF.R.  8  284.123(a) 
(1990). 

See  18  CFR  284.123(b)  (1990). 


To  the  extent  that  the  costs  of  building 
and  operating  section  311  facilities  are 
reflected  in  the  transportation  rate 
charged  to  an  interstate  pipeline,  the 
interstate  pipeline  in  turn  can 
automatically  pass  through  those  costs 
to  its  customers.**® 

The  Commission's  concern  has  been 
that  an  intrastate  pipeline’s  incentive  to 
build  sound,  economic  facilities  under 
section  311  may  be  reduced  since  its 
costs  will  be  reflected  in  its  section  311 
transportation  rate  and  passed  through 
to  interstate  customers.  To  thus 
discourage  the  construction  of 
uneconomic  transportation  facilities 
under  section  311,  the  Commission  has 
required  that  the  risk  of  underutilization 
be  placed  on  the  intrastate  pipeline 
rather  than  on,  ultimately,  the  customers 
of  interstate  pipelines.  The  Commission 
has  accomplished  this  by  imposing 
minimum  throughput  conditions  when 
setting  rates  for  section  311 
transportation.  Load  factors  have  been 
set,  generally,  at  87  or  90  percent.*** 

The  courts  have  affirmed  not  only  the 
Commission’s  use  of  minimum 
throughput  conditions  to  assign  risk  in 
these  circumstances,  but  also  the 
Commission's  position  that  section  311 
does  not  guarantee  recovery  of  costs. 
Once  a  rate  is  designed  to  give  the 
intrastate  pipeline  a  profit  from  a 
properly  designed  system,  the  fact  that 
the  actual  throughput  is  not  enough  to 
recover  costs  does  not  invalidate  the 
rate.**® 

C.  Adoption  of  minimum  throughput 
conditions — ^There  thus  is  substantial 
precedent  behind  our  decision  here  to 
adopt  the  minimum  throughput  vehicle 
as  a  uniform  mechanism  to  place  at  risk 
pipelines  not  satisfying  the  Kansas  Pipe 
Line  criteria  that:  (1)  seek,  pursuant  to 
subpart  A  or  F  of  part  157  of  the 
regulations,  to  construct  new  facilities 
and  charge  cost-based  rates  for  sales  or 
transportation;  or  (2)  seek  approval  of 
cost-based,  section  311  transportation 
rates.  The  Commission  fi'equently  has 
used  minimum  throughput  conditions  in 
the  past  to  assign  risk,  and  the  courts 
uniformly  have  approved  the 
Commission’s  power  to  impose 
throughput  conditions  on  certificates. 

For  example,  the  United  States  Court  of 
Appeals  for  the  Tenth  Circuit  has  stated 
that  "we  have  no  problem  upholding  the 
power  of  the  Commission  to  impose 

NGPA  section  601(b)(2)(B). 

>37  See  Louisiana  Intrastate  Gas  Corp.,  50  FERC 
1 61,011,  reh'g  granted  in  part  and  denied  in  part,  52 
FERC  1 61,297  (1990);  Delhi  Gas  Pipeline  Corp.,  43 
FERC  1 01.015  (1988):  Loan  Petroleum  Corp..  42 
FERC  1 61.015  (1988). 

See  Mustang  Energy  Corp.  v.  FERC,  859  F.2d 
1447  (10th  Cir.  1988). 
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throughput  conditions  on  certificates 
under  section  7(e)  of  the  Natural  Gas 
Act."  »»» 

All  minimum  throughput  conditions 
imposed  under  this  rule  will  be  tracked 
through  and,  in  general,  maintained  in 
subsequent  rate  proceedings  until  and 
unless  the  pipeline  demonstrates,  in  a 
section  4  proceeding  pursuant  to  one  of 
the  two  alternative  tests  at  S  157.102(g) 
of  the  new  regulations,  that  removal  of 
all  of  the  at-risk  terms  and  conditions  is 
warranted.**®  Although,  in  the  past  the 
Commission  generally  has  rejected 
efforts  by  pipelines  to  eliminate  or 
reduce  previously  imposed  minimum 
throughput  conditions,***  we  anticipate 
here  removing  such  conditions  upon  the 
pipeline’s  satisfaction  of  either  of  the 
§  157.102(g)  tests. 

ii.  Prohibition  against  cost  shifting — 
To  ensure  that  applicants  assumed  the 
economic  responsibility  for  ventures 
authorized  under  the  former  optional 
certificate  procedures.  Order  No.  436 
established  four  rate  principles  that 
prohibited  applicants  from  shifting 
costs.***  Two  of  these  principles 
ensured  that  the  applicant  in  fact  was 
assuming  the  risk  of  the  project.***  First, 
in  addition  to  a  reservation  charge,  the 
rate  for  new  service  was  required  to  be 
a  one-part  rate  ***  that  recovered  the 
costs  allocated  to  the  new  service  to  the 
extent  that  the  projected  units  of  service 
were  actually  purchased.**®  Second. 

**•  Northwect  Central  Pipeline  Coip.  v.  FERC.  797 
F.2d  91B,  919-20  (10th  Cir.  1986)  (involving  a  90- 
percent  throughput  condition  on  a  traditional 
section  7(c)  authorization);  see  also  Tennessee  Gas 
Pipeline  Co.  v.  FERC.  689  F.2d  212  (IJ.C  Cir.  1962) 
and  Transcontinental  Gas  Pipe  Line  Corp.  v.  FERC. 
569  F.2d  186. 188  (5th  Cir.  1979)  (upholding  the 
Commission's  imposition  of  60-percent  throughput 
conditions  on  offshore  Louisiana  certiFicates). 

As  stated,  a  pipeline  may  satisfy  either  the 
remaining  Kansas  Pipe  Line  standards  still 
applicable  to  the  new  facilities  or  the  net  benefits 
test 

See,  e.g.,  Ozarii  Gas  Transmission  System.  32 
FERC  1 03m9  (1985).  reh'g  granted  in  part  and 
denied  in  part.  39  F^C  f  61.142  and  41  FERC 
1 61.207  (1967).  remanded  on  other  grounds  sub  nom. 
Public  Service  Comm'n  of  New  York.  v.  FERC  866 
F.2d  287  (D.C  Cir.  1969);  Trailblazer  Pipeline  Co.,  38 
FERC  1 63.008  (1966).  reh'g  granted  in  part  and 
denied  in  part.  50  FERC  1 61.168  (1990);  Overthrust 
Pipeline  Co.,  38  FERC  f  63.039  (1967),  reh'g  granted 
in  part  and  denied  in  part  53  FERC  f  61.118  (1990); 
High  Island  Offshore  System.  31  FERC  1 61.010, 
reh'g  denied.  32  FERC  f  61.286  (1985). 

See  Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol  (Order  No.  438).  FERC 
Stats.  A  Regs..  Regulations  F^ambles  1962-1985 
1  30.665.  at  31.576  (1985). 

•«/d. 

'**  This  is  the  terminology  used  in  the  former 
optional  certificate  regulations.  Actually,  the  one- 
part  volumetric  rate  and  reservation  charge  were 
the  equivalent  of  a  two-part  rate  consisting  of.  in  the 
terminology  used  here,  a  reservation  fee  and  usege 
charge. 

•«*  18  CFR  157.103(d)(3)  (1990). 


only  properly  allocated  costs  could  be 
included  in  the  rates.***  As  the 
Commission  once  stated,  “[a]n 
applicant’s  compliance  with  these  [two] 
rate  conditions  is  critical  to  a 
determination  that  the  applicant  is 
actually  assuming  the  risk  of  its 
proposal,  and  is  not  just  alleging  that  it 
is  assuming  the  risk."  *** 

The  other  two  rate  principles 
originally  codified  under  the  optional 
certificate  procedures  prohibited 
applicants  from  reducing  projected 
volumes  and  recovering  past  losses  in 
future  rate  cases.***  The  risks  thus 
created  by  the  four  rate  principles 
“providejd]  a  pipeline  with  a  strong 
incentive  not  to  include  excess  capacity 
in  new  facilities  constructed  under  an 
expedited  certificate."  *** 

These  principles  adopted  originally  as 
part  of  the  former  optional  certiHcate 
procedures  that  proscribe,  in  general, 
cost,  and  hence  risk,  shifting,  are 
essential,  we  conclude,  to  placing 
pipelines  at  risk  in  the  instant  context. 
Accordingly,  we  are  adopting  them  here 
as  §  157,102(d)  (2)  and  (4)(i).  Paragraph 
(d)(2](iii)  provides  that  no  costs 
associated  with  the  new  facilities  may 
be  allocated  to  any  other  services  unless 
the  pipeline  Hies  a  section  4  rate 
proceeding  and  the  Commission 
determines  that  the  new  facilities 
provide  an  overall  benefit  to  the 
pipeline’s  existing  customers.  In  effect, 
the  regulation  prohibits  the  risk  of  a 
project  from  being  shifted  or  allocated  to 
existing  customers  imtil  the  pipeline 
demonstrates  in  the  future  that  new 
facilities  have  come  to  be  used  to  the 
beneht  of  existing  serv^ices. 

To  shift  costs  to  existing  customers, 
the  pipeline  will  have  to  demonstrate 
that  those  customers  will  beneHt 
signiHcantly  from  the  facilities  {e.g., 
through  lower  rates).  Otherwise,  the 
pipeline  will  have  to  keep  the  costs  of 
the  new  facilities  separate  htim  the  cost 
of  its  existing  facilities.  As  stated,  we 
have  modified  the  former  optional 
certiHcate  procedures  by  permitting 
pipelines  to  use  the  at-risk  procedures 
for  mainline  facilities  such  as  looping 
and  compression.  However,  the  cost 
shifting  safeguard  at  §  157.102(d)(2)  also 
will  apply  to  these  facilities. 

iii.  Reservation  fees — Consistent  with 
the  former  optional  certiHcate 
regulations  at  S  157.103(d)(3),  the  new 

18  CFR  157.103(d)16)  (1990). 

'*'  Moraine  Pipeline  Co.,  et  al..  42  FERC  f  61.144. 
reh'g  granted  in  part  and  denied  in  part  43  FERC 
1 61.118  and  45  FERC  f  61.005.  at  61.023  (1988). 
remanded  on  other  ground*.  906  F.2d  5  (D.C  Cir. 
1990). 

18  CFR  157.103(d)  (4)  and  (7)  (1990). 

Order  No.  436  at  31.578. 


regulations  at  §  157.102(dK5)(i)  permit, 
with  the  one  limitatioii  described  below, 
limited  risk  shifting  and  allocation  in  the 
form  of  a  reservation  fee  for  firm 
transportation  service.  Additionally,  as 
proposed  in  the  NOPR,  they  codify 
several  features  of  the  case  law  ***  to 
ensure  that  service  is  provided 
consistent  with  open-access  principles. 
First,  a  reservation  fee  must  be  the 
result  of  arms-length  negotiations 
between  the  pipeline  and  customer,  who 
are  free  to  negotiate  any  level  of  risk 
sharing  within  the  bounds  of 
§  157.102(d)(5)(i).  Second,  the  pipeline 
must  offer  to  all  shippers  on  a  non- 
discriminatory  basis  the  lowest 
reservation  fee  that  is  negotiated  with 
any  shipper.  As  stated  in  the  NOPR,  this 
requirement  is  a  necessary  corollary  to 
the  requirement  that  service  be  provided 
on  a  non-discriminatory  basis.  In  the 
case  of  proposed  construction  under 
NGA  section  7,  the  applicant  will  not  be 
required  to  build  the  facilities  if  it 
determines  that  the  aggregate 
reservation  fees  negotiated  were 
insufficient  to  support  the  project’s 
construction.  In  such  a  case,  the 
applicant  can  then  renegotiate  the 
reservation  fees  with  individual 
customers.  Although  the  pipeline  must 
offer  to  all  customers  the  lowest 
reservation  fee  agreed  to  by  any  one 
customer,  a  shipper  can  always  agree  to 
pay  a  higher  reservation  fee,  up  to  a 
maximum  reservation  fee  described  in 
§  157.102(d)(5)(i)(B),  either  to  induce  the 
applicant  to  go  forward  with  the  project 
or  to  secure  a  higher  priority  in  the 
initial  queue  for  service. 

As  previously  noted,  a  pipeline  must 
hold  an  open  season  to  initially  allocate 
capacity  on  the  new  facilities.*®*  If  the 
pipeline  receives  requests  for  firm 
service  that  exceed  the  facilities' 
capacity,  it  must  determine  the  priority 
of  service  rankings  in  a  non- 
discriminatory  fashion.  It  can 
accomplish  this  (and  thus  establish  an 
initial  queue  for  service)  in  one  of  two 
ways:  (1)  According  to  the  first-come, 
first-served  principle:  or  (2)  according  to 
the  present  value  of  each  reservation  fee 
per  unit,*®*  If  the  pipeline  chooses  the 

•»®  See.  e.g..  WyCal I,  45  FERC  at  61.677;  WyCal 
11.  50  FERC  at  61.174;  Mojave  I.  47  FERC  |  61,200 
(1989);  Kem  River  I  and  Mojave  ll,  50  FERC  1 61,069 
(1990). 

**•  See  S  157.102(e). 

In  brief,  the  present  value  approach  uses  the 
standard  formula  for  determining  the  present  value 
of  an  ordinary  annuity  to  calculate  the  present 
value  of  different  reservation  fees,  in  o^er  to 
establish  the  priority  of  service  rankings.  See 
WyCal  U.  51  FERC  at  61.  542-543.  for  a  fuller 
discussion  of  the  present  value  approach,  including 
the  formula  for  calculating  present  value. 
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present  value  approach,  and  if  a  shipper 
accepts  a  lower  reservation  fee  as  a 
result  of  the  requirement  that  the 
pipeline  offer  the  lowest  negotiated 
reservation  fee  to  all  shippers,  the 
pipeline  will  have  to  redetermine  its 
initial  queue  for  service  based  on  the 
lower  reservation  fee.  Once  the  facilities 
are  operational,  the  initial  queue  will 
become  locked  in,  and  a  subsequent 
shipper  will  not  be  able  to  bump  an 
existing  shipper  by  agreeing  to  pay  a 
higher  reservation  fee.  Any  subsequent 
shipper,  then,  will  be  placed  at  the  end 
of  the  initial  queue.  The  purpose  of 
locking  in  the  initial  queue  is  to  induce 
all  potential  shippers  to  come  forward  at 
the  time  reservation  fees  are  being 
negotiated.  As  stated,  these  principles 
merely  codify  existing  case  law. 

The  one  limitation  on  the  general  rule 
allowing  pipelines  to  charge  reservation 
fees  is  at  §  157.102(d)(5)(i){C),  which 
permits  a  pipeline  to  charge  a 
reservation  fee  to  an  affiliated  pipeline 
shipper  that  is  regulated  by  the 
Commission  only  if  that  affiliated 
shipper  establishes  a  separately  stated 
rate  for  its  services  involving  the  costs 
associated  with  the  newly  constructed 
upstream  facilities.  This  will  place  the 
constructing  pipeline’s  downstream 
affiliated  pipeline  shippers  at  risk  for  the 
recovery  of  the  upstream  costs 
associated  with  service  through  the 
newly  constructed  facilities.  In  other 
words,  only  to  the  extent  a  downstream 
affiliated  pipeline  has  contracts  with 
customers  for  the  additional  service 
made  possible  as  a  result  of  the  newly 
constructed  facilities  will  it  be  able  to 
recover  the  costs  paid  to  the 
constructing  upstream  pipeline  in  the 
form  of  reservation  fees.*®®  To  establish 
a  separately  stated  rate,  the  afflliated 
downstream  pipeline  will  have  to  make 
a  section  4  filing. 

Allowing  the  constructing  pipeline  to 
charge  an  affiliated  downstream 
pipeline  a  reservation  fee  only  if  the 
latter  establishes  a  separately  stated 
rate  will  be  accomplished  by 
automatically  conditioning  the 
constructing  pipeline's  authorization 
pursuant  to  §  157.102(d)(5)(i)(C).  In  this 
regard,  we  note  that  we  are  not 
requiring  the  downstream  pipeline  to 
establish  a  separately  stated  rate.  We 
are  only  prohibiting  the  upstream 
pipeline  from  charging  the  affiliated 
downstream  pipeline  a  reservation  fee  if 
the  latter  chooses  not  to.  We  believe  this 
is  a  reasonable  exercise  of  our 


In  addition,  undebthe  regulation  adopted  at 
$  157.1O2(d)(0i)(C).  before  a  downstream  affiliated 
pipeline  may  include  the  costs  associated  with 
system  supply  in  its  rates,  it  must  obtain  prior 
Commission  authorization. 


conditioning  powers  under  section  7(e) 
of  the  NGA,  particularly  since  the 
constructing  pipeline  and  its 
downstream  affiliated  pipelines  are  part 
of  the  same  corporate  family  and  thus 
under  common  control.  Those  ultimately 
in  control  of  the  pipelines  will  be  able  to 
decide  what  is  best  for  each  as  part  of 
the  whole. 

We  will  remove  the  requirement  that 
the  downstream  affiliated  pipeline 
establish  a  separately  stated  rate  for 
service  if  it  can  satisfy,  in  a  section  4 
niing,  one  of  the  two  alternative  tests  set 
forth  at  §  157.102(g)  for  removing  at-risk 
terms  and  conditions.*®'*  The 
downstream  pipeline  may  seek  to 
satisfy  one  of  these  tests  in  its  Hrst 
section  4  proceeding  or  in  a  subsequent 
one.  At  that  point,  then,  it  will  be  able  to 
establish  other  than  a  separately  stated 
rate  for  service. 

Our  position  on  this  issue  here  is  thus 
contrary  to  the  existing  policy  adopted 
in  Oklahoma-Arkansas  Pipeline 
Company  (OA-ArA),*®®  and  we 
speciHcally  orverrule  that  case  to  this 
extent.  In  the  first  decision  in  Ok-ark, 
which  was  an  optional  certificate 
proceeding,  the  Commission  authorized 
a  transportation  only  pipeline  system  to 
move  gas  from  reserves  in  the  Arkoma 
Basin.  Because  shippers  affiliated  with 
the  pipeline  accounted  for  85  percent  of 
the  pipeline's  capacity,  the  Commission 
prohibited  the  pipeline  from  charging 
affiliated  shippers  a  reservation  fee.  The 
Commission  reasoned  that  there  could 
be  no  arms-length  negotiation  with  an 
affiliate  and  that  the  practical  result  of 
allowing  a  reservation  fee  for  affiliates 
would  be  to  shield  the  pipeline  from 
virtually  any  economic  risk  of  the 
venture  in  contravention  of  the  risk 
bearing  requirements  of  the  optional 
certificate  procedures. 

On  rehearing,  however,  the 
Commission  reversed  itself  on  this  issue, 
permitting  the  pipeline  to  charge  its 
affiliates  reservation  fees  that  were 
capped  at  the  lowest  reservation  fee 
being  paid  by  a  non-affiliated  shipper. 
The  Commission  concluded  that  this, 
along  with  capacity  brokering  and 
prudence  review,  ensured  that  the 
pipeline  would  assume  sufficient  risk. 

As  stated,  on  further  consideration  we 
believe  that  an  appropriate  level  of  risk 
will  be  borne  by  a  constructing 
pipeline’s  corporate  family  as  a  whole 
by  shifting  the  immediate  risk  from  the 
constructing  pipeline  to  that  pipeline’s 
downstream  affiliated  pipeline  shippers. 


l.e..  either  the  Kansas  Pipe  Line  test  or  the  net 
beneHts  test. 

Oklahoma-Arkansas  Pipeline  Co..  S3  FERC 
1 61.019  (1990),  reh'g  granted  in  part  and  denied  in 
part.  55  FERC  f  61.002  (1991). 


Accordingly,  under  the  rule  adopted  at 
§  157.102(d)(5)(i)(C),  a  pipeline  will  be 
able  to  charge  a  regulated  affiliate  a 
reservation  fee  only  if  that  affiliate 
establishes  a  separately  stated  rate  for 
its  services  involving  the  costs 
associated  with  the  newly  constructed 
upstream  facilities.*®* 

iv.  Removal  of  the  at-risk  rate 
conditions — As  stated,  we  are  adopting 
the  regulation  at  §  157.102(g)  to  govern 
the  removal  of  all  at-risk  terms  and 
conditions  previously  imposed  on  a 
pipeline’s  facilities  pursuant  to  section  7 
of  the  NCA.  Specifically,  if  a  pipeline 
satisfies,  in  a  section  4  proceeding, 
either  the  remaining  Kansas  Pipe  Line 
criteria  still  applicable  to  the  new 
facilities  or  the  net  benefits  test,  we  will 
remove  the  conditions.  This  will  ensure 
that  we  do  not  impose,  under  the  new 
at-risk  framework,  the  type  of 
permanent  rate  conditions  found 
unlawful  in  Algonquin  Gas 
Transmission  Co.  v.  FERC 
(A/gonqu/n).*®’ 

There,  the  Commission  had  issued  a 
section  7  certificate  permitting  synthetic 
natural  gas  sales,  subject  to  the 
condition  that  all  future  section  4  rate 
increases  be  based  on  the  full  capacity 
of  the  gas  plant,  regardless  of  the 
capacity  actually  achieved.  In  a 
separate  proceeding,  the  Commission 
also  held  that  Algonquin  was  bound  by 
this  same  condition  in  a  section  4  rate 
increase  proceeding.  Because  Algonquin 
could  not  file  for  a  rate  increase  that 
was  justified  by  its  failure  to  produce  at 
full  capacity,  its  section  4  rights  to 
change  the  condition  were  completely 
preempted.  The  court  noted  that  “(t)he 
Commission  should  not  be  able  to  defeat 
(section  4)  rights  indefinitely  by 
engrafting  permanent  rate  conditions” 
through  a  section  7  certificate.*®* 

In  a  subsequent  case,  however,  the 
same  court  explained  that  it  did  not  find 
that  the  Commission  lacked  the 
authority  to  condition  the  certificate 
under  review  in  Algonquin  as  it  did. 
Rather,  the  court  stated  that  its  holding 
in  Algonquin  was  that  the  Commission 
could  not  automatically  impose  the 
condition  at  issue  and  could  not 
unreasonably  preclude  its 
reconsideration  through  a  rate  revision 
in  a  section  4  proceeding.*®* 


Under  tliis  new  policy,  the  reservation  fee 
charged  to  an  affiliated  shipper  does  not  have  to  be 
capped  at  the  lowest  reservation  fee  being  paid  by  a 
non-afTiliated  shipper,  as  was  required  under  the 
second  Ok-Ark  decision. 

534  F.2d  952  (D.C.  Cir.  1976). 

'**  Algonquin,  534  F.2d  at  956. 

**•  Tennessee  Gas  Pipeline  Co.  v.  FERC,  689  F.2d 
212.  215  (D.C.  Cir.  1982). 
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Accordingly,  we  recognize  the 
unlawfulness  under  Algonquin  of 
imposing  pursuant  to  section  7  a  lifetime 
rate  condition  changeable  only  in  a 
section  7  proceeding.  We  therefore  want 
to  make  it  very  clear  that  pipelines 
subjected  to  the  new  at-risk  conditions 
retain  all  of  their  rights  to  challenge  the 
conditions  in  subsequent  section  4 
proceedings. 

d.  Practical  Application  of  the  Kansas 
Pipe  Line  v.  At-Risk  Analysis.  To 
facilitate  understanding  the  practical 
application  of  the  new  at-risk 
framework,  we  next  walk  through  a 
series  of  examples  applying  the  Kansas 
Pipe  L/ne/at-risk  analysis  to  various 
types  of  authorizations  and  subsequent 
rate  cases.  We  begin  by  discussing  rates 
for  transportation  services,  first  those 
authorized  pursuant  to  case-specibc 
applications  under  part  157,  subpart  A, 
and  then  those  authorized  pursuant  to 
the  non-case-specific  procedures  of  part 
157,  subpart  F  {Le..  the  automatic  and 
prior  notice  blanket  construction 
authorizations)  and  part  284  [i.e.,  the 
section  311  construction  authorization). 
We  discuss  a  pipeline's  rate  options 
both  at  the  time  of  initial  authorization 
and  at  the  time  of  subsequent  section  4 
rate  cases,  and  indicate  whether  and 
how  a  company  can  recover  the  costs  of 
the  new  facilities  in  its  transportation 
rates. 

Because,  as  discussed,  new  bundled 
sales  service  authorizations  are 
relatively  few  today,  and  because  they 
may  be  significantly  fewer  yet  upon 
adoption  of  a  final  rule  in  Pipeline 
Service  Obligations  unbundling  most 
gas  sales,  we  do  not  undertake  a  similar 
analysis  for  companies  seeking  to 
provide  bundled  sales  services.  We  will 
deal  with  bundled  sales  rates  as  they 
arise.  Suffice  it  to  say  that  an  existing 
pipeline  will  be  able  to  charge  its 
existing,  generally  applicable  sales  rates 
to  commence  service  or  it  may  establish 
an  incremental  sales  rate.  A  newer 
company  without  existing  rates  will 
have  to  establish  a  new,  initial  rate.  All 
companies  desiring  to  establish  new 
generally  applicable  sales  rates  or  a 
subsequent  incremental  rate  will  have  to 
do  so  in  a  section  4  proceeding. 

i.  Transportation  Services:  Case- 
specific  Authorizations  under  part  157, 
subpart  A— A.  Rates  at  the  Time  of 
Initial  Authorizations — When  an 
applicant  applies  for  authority  under 
revised  part  157,  subpart  A  of  the 
regulations,  or  when  a  protested  prior 
notice  filing  under  revised  subpart  F 
converts  to  the  equivalent  of  a  case- 
specific  filing  under  subpart  A,  there  are 
four  possible  scenarios:  (1)  Hie 
application  is  by  an  existing  pipeline 


whose  new  facilities  meet  the  Kansas 
Pipe  Line  criteria;  (2)  the  application  is 
by  an  existing  pipeline  whose  new 
facilities  do  not  meet  the  Kansas  Pipe 
Line  criteria;  (3)  the  application  is  by  a 
new  (would-be)  pipeline  whose 
proposed  facilities  meet  those  criteria; 
or  (4)  the  application  is  by  a  new 
pipeline  whose  proposed  facilities  do 
not  meet  them. 

When  an  existing  pipeline  applies  for 
case-specific  authority  under  subpart  A 
and  meets  the  Kansas  Pipe  Line 
standards,  it  probably  will  want  to 
establish  an  incremental,  stand-along 
rate  for  transportation  in  order  to  begin 
recovering,  as  soon  as  possible,  the 
costs  of'the  facilities.  However,  it  would 
have  the  option  of  performing  service 
imder  its  existing  Part  284  rates. 

Where  an  existing  pipeline  applies  for 
case-specific  authority  but  either  does 
not  seek  to  satisfy  the  Kansas  Pipe  Line 
criteria,  or  seeks  to  satisfy  them  but 
fails,  it  would  have  two  rate  choices.  It 
could  either  charge  its  existing  Part  284 
rates  or  establish  an  incremental  rate 
that  was  designed  in  accordance  with 
the  new  at-risk  regulations  (for  example, 
the  usage  charge  component  would  be 
designed  with  either  a  60-percent 
(offshore  facilities)  or  90-percent 
(onshore  facilities)  minimum  throughput 
condition). 

When  a  new,  first-time  pipeline 
applicant  applied  for  case-specific 
authority  and  met  the  Kansas  Pipe  Line 
criteria,  it  would  receive  an  initial  rate 
guaranteeing  cost  recovery  if  service  is 
provided  at  the  projected  throughput 
level.  Since  this  first-time  applicant 
would  not  have  any  existing  rates,  the 
rate  it  received  would  be  its  first  and,  at 
that  time,  only  rate. 

By  contrast,  if  a  first-time  pipeline 
applicant  applied  for  case-specific 
authority  but  could  not  meet  the  Kansas 
Pipe  Line  criteria,  it  would  receive  a  rate 
designed  in  accordance  with  the  at-risk 
regulations.  This  rate  also  would  be  its 
first  and  only  rate. 

In  all  cases  where  a  pipeline  does  not 
charge  existing  Part  284  rates,  new 
transportation  rates  will  be  designed  as 
follows:  The  maximum  reservation  fee, 
if  any,  for  firm  service  will  be  calculated 
by  dividing  all  costs  associated  with  the 
reservation  fee  by  the  design 
throughput  volumes  specified  in 
§  157.102(d)(3)(i)  of  the  regulations. *** 

'***  Aa  stated,  a  pipeline  designing  rates  under  the 
straight  Rxed-variable  methodology  would  recover 
all  of  its  fixed  costs  in  the  reservation  fee.  One 
designing  rates  under  the  modifled  Rxed-variable 
methodology  would  assign  some  of  those  Rxed  costs 
to  the  usage  charge. 

See  i  157.102(d)(S)(i)(B). 


These  design  throughput  volumes  must 
equal  at  least  100  percent  of  the 
daily  capacity  of  the  new  facilities 
(multiplied  by  12  months).  The 
maximum  usage  charge  for  firm  service 
will  be  calculated  by  dividing  ail  costs 
not  associated  with  the  reservation  fee 
by  the  design  throughput  volumes 
specified  in  §  157.102(d)(3)(ii).*®®  These 
design  throughput  volumes  must  equal, 
for  onshore  facilities,  at  least  90  percent, 
and  for  onshore  facilities,  at  least  60 
percent,  of  the  annual  capacity  of  the 
new  facilities.  Finally,  the  volumetric 
rate  for  interruptible  service  must  be  a 
one-part  rate.  The  maximum  rate  will  be 
calculated  by  dividing  the  cost  of 
service  for  the  new  facilities  by  the 
design  throughput  volumes  specified  in 
§  157.102(d)(3)(ii).‘®'*  These  volumes 
also  must  equal,  for  onshore  facilities,  at 
least  90  percent,  and  for  offshore 
facilities,  at  least  60  percent,  of  the 
annual  capacity  of  the  facilities.*®® 

To  illustrate  numerically  these 
concepts,  assume  the  following:  (1)  the 
daily  capacity  of  new  onshore  facilities 
is  100  Mcf;  (2)  their  annual  capacity  is 
36,500  Mcf  (y.e.,  100  Mcf  X  365);  (3)  the 
total  annual  costs  of  the  new  facilities 
are  $2,200;  (4)  the  annual  costs 
associated  with  the  reservation  fee  are 
$1,200;  and  (5)  the  annual  costs 
associated  with  the  usage  charge  are 
$1,000.  The  pipeline’s  maximum 
reservation  fee  would  be  calculated  as 
follows: 

Annual  Costs  Associated  with  Reservation 
Fee 

(Daily  Capacity  X  12)  X  Minimum 
Throughput  Condition 


$1,200 

-  =$1.00/Mcf 

(100X12)  XI 

The  pipeline’s  maximum  usage  charge 
would  be  calculated  as  follows: 


***  As  stated,  for  rate  design  purposes,  a 
pipeline's  volumes  can  exceed  100  percent  of  daily 
capacity  if  they  include  imputed  interruptible 
volumes. 

See  S  157.102(d)(5)(ii). 

«•«  See  5  157.102(d)(6)(i). 

'**  If  the  pipeline's  new  facilities  are  completely 
integrated  with  its  existing  facilities  (such  as 
looping  or  compression),  the  pipeline  can  only  have 
one  rate  for  interruptible  transportation  through  the 
integrated  facilities.  See  S  157.102(d)(6)(ii). 
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Annual  Costs  Not  Associated  with 
Reservation  Fee 

Annual  Capacity  X  Minimum  Throughput 
Condition 


$1,000 

-  =$0.030/Mcf 

36,500X  0.90 

The  pipeline’s  volumetric  rate  would 
be  calculated  as  follows: 

Total  Annual  Costs 

Annual  Capacity  X  Minimum  Throughput 
Condition 


$2,200 

-  =$0.067/Mcf 

36,500X0.90 

B.  Rates  at  the  time  of  subsequent 
section  4  rate  proceedings — When  an 
existing  pipeline  met  the  Kansas  Pipe 
Line  standards  at  the  time  of 
certiHcation,  the  Kansas  Pipe  Line/&i- 
risk  analysis  would  not  have  to  be 
performed  again  in  any  subsequent 
section  4  rate  proceeding.  If  that  pipeline 
had  chosen,  at  the  time  of  certiHcation, 
to  charge  its  existing  part  284  rates,  then 
in  its  first  subsequent  section  4  rate  case 
it  probably  would  seek  to  establish  a 
new  part  284  rate  where  the  costs  of  the 
new  facilities  were  rolled  in  (/,e„ 
included)  in  the  pipeline's  existing  rate 
base.  Similarly,  if  the  pipeline  had 
chosen  at  the  time  of  ceilification  to 
charge  a  new  stand-alone,  incremental 
rate  for  service  through  the  new 
facilities,  it  also  might  seek,  in  its  Hrst 
section  4  rate  case,  to  establish  a  new 
rolled-in  rate.***  Alternatively,  the 

As  previously  discussed,  the  Commission's 
policy  is  to  permit  a  pipeline  to  roll  facility  costs 
into  existing  systemwide  rates  when  it 
demonstrates  that  the  facilities  benefit  existing 
customers.  The  guiding  principle  is  that  the 
allocation  of  costs  should  reflect  costs  incurred  and 
cost  responsibility.  To  roll  the  cost  of  new  facilities 
into  existing  systemwide  rates,  the  pipeline  must 
show  that  the  existing  customers  will  not  subsidize 
the  customers  that  benefit  from  the  new  facilities. 
Where  rolling  the  costs  of  incremental  facilities  into 
rate  base  would  significantly  increase  the  rates  of 
existing  customers,  the  pipeline  must  justify  rolled- 
in  rates  by  showing  systemwide  benefits  to  existing 
customers  commensurate  with  the  increase  in  rates. 
See  Northwest  Pipeline  Corp.,  56  FERC  f  61,006 
(1991).  Conversely,  under  the  rule  adopted  at 
S  157.102(d)(2)(iii),  unless  the  new  facilities  are 
completely  discrete  hrom  the  pipeline's  existing 
facilities,  if  rolling  the  costs  of  the  new  facilities  into 
the  pipeline's  existing  rate  base  would  lower  the 
pipeline's  existing  rates  (and  the  customers  for  the 
new  facilities  would  still  be  able  to  obtain  the 
benefits  of  their  contracts),  the  pipeline  must  do  so 
unless  otherwise  directed  by  the  Commission.  The 
application  of  these  principles  turns  on  the  speciflc 


pipeline  might  opt  to  keep  a  stand-alone 
incremental  rate. 

Where  an  existing  pipeline  did  not 
satisfy  the  Kansas  Pipe  Line  test  at  the 
time  it  originally  received  its  case- 
speciRc  authority  and  was  performing 
service  either  under  its  existing  Part  284 
rates  or  under  an  incremental  rate 
designed  according  to  the  at-risk 
principles,  the  pipeline  would  have 
several  options  at  the  time  of  its  Hrst 
section  4  rate  case.  First,  if  it  knew  that 
it  still  could  not  satisfy,  pursuant  to 
§  157.102(g),  either  the  Kansas  Pipe  Line 
or  net  benehts  test,  it  could  continue 
performing  service  under  its  existing 
part  284  rates  or  incremental  rate. 

Second,  the  pipeline  could  seek  to 
establish  new  Part  284  rates  by  rolling 
the  costs  of  the  new  facilities  into  its 
general  rate  base.  In  this  case,  it  would 
have  to  meet  the  overall  beneHts  test  of 
§  157.102(d)(2)(iii)  of  the  new 
regulations,  which  generally  states  that 
no  costs  associated  with  the  new 
facilities  may  be  allocated  to  any  other 
services  of  the  pipeline  without  a 
determination  by  the  Commission  that 
the  new  facilities  provide  an  overall 
benefit  to  the  pipeline’s  existing 
customers.**^  Additionally,  the  volumes 
used  to  design  rates  for  the  services 
rendered  through  the  new  facilities 
would  be  based  on  the  minimum 
throughput  conditions  of 
§  157.102(d)(3).*®® 

Third,  if  the  pipeline  had  been 
charging  a  Part  284  rate,  it  could  seek  to 
substitute  an  incremental  rate  designed 
in  accordance  with  the  at-risk 
principles,  thus  taking  into  account  the 
minimum  throughput  conditions 
imposed  by  §  157.102(d)(3)  of  the 
regulations,  and  with  the  expectation, 
pursuant  to  §  157.102(d)(4)(i],  that  the 
design  throughput  volumes  of  the 
facilities  could  not  be  decreased  in  a 
subsequent  rate  filing.  This  type  of  at- 
risk,  stand-alone,  incremental  rate 
would  enable  the  pipeline  to  recover  the 
costs  of  the  new  facilities  if  it  could  fully 
subscribe  them  on  a  daily  basis  or  if  it 
could  achieve  a  usage  level  for  them  in 
excess  of  90  percent  (onshore  facilities) 

facts  of  each  record.  See  Southern  Natural  Gas  Co., 
51  FERC  1  61.296,  at  61,949-953  (1990),  for  an 
application  of  these  principles  to  a  set  of  facts  to 
achieve  a  partial  roll-in  of  costs. 

Again,  our  analysis  under  the  overall  benefits 
test  would  be  governed  by  existing  principles  of 
cost-of-service  ratemaking,  as  discussed  in  the 
previous  footnote. 

***  As  stated,  we  have  adopted  the  overall 
benefits  test  to  analyze  the  rolled-in  versus 
incremental  rate  issue.  On  the  other  hand,  we  have 
adopted  the  net  benefits  test  as  an  alternative  to  the 
Kansas  Pipe  Line  analysis  for  purposes  of 
determining,  in  a  section  4  proceeding,  whether  to 
remove  the  at-risk  terms  and  conditions  previously 
imposed  on  the  facilities. 


or  60  percent  (offshore  facilities)  of  their 
annual  capacity.*** 

On  the  other  hand,  if  the  pipeline 
believed  it  now  could  satisfy  either  the 
Kansas  Pipe  Line  test  or  the  net  benefits 
test,  it  could  seek,  in  the  section  4 
proceeding,  either:  (1)  To  roll  the  costs 
of  the  new  facilities  into  its  existing  rate 
base  and  begin  charging  a  net  Part  284 
rate  that  would  recover  the  costs  of  both 
the  new  and  existing  facilities;  or  (2)  to 
establish  a  new  stand-alone, 
incremental  rate.  In  either  case,  the  at- 
risk  principles  of  S  157.102  would  not 
attach.  That  is,  in  the  case  of  a  rolled-in 
rate,  which  would  be  applicable  to  both 
new  and  old  customers,  the  volumes 
used  to  design  the  rate  would  not  be 
based  on  the  minimum  throughput 
conditions  of  §  157.102(d)(3).  Nor  would 
an  incremental  rate  be  designed  on  the 
basis  of  the  at-risk  principles. 

We  next  move  to  the  case  of  a 
pipeline  that  was  a  new  entrant  at  the 
bme  of  initial  authorization  and  that  met 
the  Kansas  Pipe  Line  criteria  up  front. 
That  applicant,  it  will  be  recalled,  was 
given  an  initial  rate,  its  only  rate  at  the 
time,  based  upon  its  projected 
throughput.  Pursuant  to  S  157.102(f)  of 
the  new  regulations,  the  pipeline  must 
make  a  section  4  filing  within  three 
years  of  the  in-service  date  of  the  new 
facilities  in  order  for  the  Commission  to 
examine  the  actual  operating  costs  of 
the  facilities  and  determine  whether 
changes  in  rate  design  are  required.  Of 
course,  the  pipeline  would  retain  its 
usual  section  4  rights  to  seek  an  earlier 
change  in  its  rates.  Additionally,  if  the 
pipeline  had  constructed  new  facilities 
subsequent  to  its  initial  facilities  and 
was  performing  services  through  the 
new  facilities  pursuant  to  new  rates  at 
the  time  it  made  its  Hrst  section  4  Hling, 
it  would  have  its  usual  section  4  options 
such  as,  for  example,  seeking  to  roll  the 
costs  of  all  facilities  into  a  single 
systemwide  rate  base. 

'The  fourth  and  Hnal  scenario,  then,  is 
where  a  pipeline  was  a  new  entrant  at 
the  time  of  initial  authorization,  did  not 
meet  the  Kansas  Pipe  Line  criteria,  and 
was  given  a  rate  based  on  at-risk 
principles  (like  many  of  the  pipelines 
that  in  the  past  received  optional 
certificates).  This  pipeline  too  must 
make  a  section  4  filing  within  three 
years  pursuant  to  S  157.102(f).  Of  course, 
it  can  nie  sooner.  Since  the  pipeline 
never  satisfied  the  Kansas  Pipe  Line 
criteria,  it  can  seek  to  do  so  in  the 
section  4  Rling.  If  the  pipeline  still 
cannot  satisfy  these  criteria,  however,  it 

This  assumes  that  the  pipeline's  rates  are 
designed  using  the  straight  fixed-variable 
methodology. 
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either  will  keep  the  at-risk  rate 
originally  given  or  get  a  new,  revised  at- 
risk  rate. 

ii.  Transportation  services:  Non-case- 
specific  authorizations  under  part  157, 
Subpart  F,  and  part  284.  Included  in  this 
category  called  non-case-specific 
authorizations  under  Part  157,  Subpart  F, 
and  Part  284  are  the  automatic  and  prior 
notice  blanket  construction 
authorizations  and  the  section  311 
construction  authorization.  For  purposes 
of  the  Kansas  Pipe  Z,/ne/at-risk  analysis, 
each  of  the  three  types  of  authorizations 
is  treated  similarly.”® 

A.  Rates  at  the  time  of  initial 
authorization — Since  these  are  basically 
self-implementing  authorities,  they  are 
not  subject  to  the  same  type  of 
Commission  review  reserved  for  case- 
speciHc  authorizations.  Accordingly,  the 
pipeline  generally  will  charge  existing 
Part  284  rates  for  services  provided 
under  these  authorizations,  and  there 
will  not  be  a  Kansas  Pipe  £/ne/at-risk 
analysis  at  this  point. 

Alternatively,  the  pipeline  can  make 
an  up-front,  abbreviated  section  4  filing 
to  establish  an  incremental,  stand-alone 
rate  in  time  for  the  initiation  of  service. 

In  effect,  this  will  be  the  pipeline’s  first 
section  4  filing  for  these  new  facilities. 

If,  in  this  abbreviated  section  4  filing, 
the  pipeline  satisfies  the  Kansas  Pipe 
Line  criteria,  its  incremental  rate  will  be 
designed  to  recover  the  facility’s  costs  at 
the  projected  throughput.  If  the  pipeline 
does  not  satisfy  those  criteria,  the 
incremental  rate  will  be  designed  in 
accordance  with  the  principles  putting 
at  risk  the  pipeline’s  recovery  of  costs. 

B.  Rates  at  the  time  of  subsequent 
section  4  rate  proceedings — ^The  pipeline 
will  have  several  options  when  it  files 
subsequent  section  4  rate  cases.  The 
options  are  virtually  identical  to  those 
discussed  above  in  connection  with 
existing  pipelines  that  received  case- 
specific  authorizations  under  part  157, 
subpart  A. 

If  the  pipeline  were  performing  service 
either  under  its  existing  Part  284  rates  or 
imder  an  incremental  rate  designed 
according  to  the  at-risk  principles,  the 
pipeline  would  have  the  following 
options  in  a  subsequent  section  4  rate 
case.  First,  if  it  knew  that  it  still  could 
not  satisfy  the  Kansas  Pipe  Line  or  net 
beneHts  test,  it  could  continue 
performing  service  under  the  existing 
Part  284  or  incremental  rates.  Second,  it 
could  seek  to  establish  new  Part  284 

As  stated  earlier,  if  a  prior  notice  filing  is 
protested,  and  the  parties  do  not  reach  a  settlement 
within  the  prescribe  time  period,  the  filing 
converts,  in  effect  to  a  Subpart  A,  case-specific 
filing  and  would  be  treated  for  purposes  of  the 
Kansas  Pipe  Ifne/at-risk  analysis  in  the  manner 
just  described. 


rates  by  rolling  the  costs  of  the  new 
facilities  into  its  general  rate  base.  In 
this  case,  it  would  have  to  meet  the 
overall  benefits  test  of  S  157.102(d](2)(iii] 
of  the  new  regulations,  but  the  volumes 
imputed  for  the  new  facilities  would  be 
based  on  the  minimum  throughput 
conditions  of  §  157.102(d](3].  Third,  if 
the  pipeline  had  been  charging  a  Part 
284  rate,  it  could  seek  to  substitute  an 
incremental  rate  designed  in  accordance 
vrith  the  at-risk  principles,  thus  taking 
into  account  the  minimum  throughput 
conditions  imposed  by  S  157.102(d)(3), 
and  with  the  knowledge  that,  pursuant 
to  §  157.102(d)(4)(i),  the  design 
throughput  volumes  of  the  facilities 
could  not  be  decreased  in  a  subsequent 
rate  filing. 

On  the  other  hand,  if  the  pipeline 
believed  it  could  satisfy  either  the 
Kansas  Pipe  Line  or  net  benefits  test,  it 
could  seek  either:  (1)  to  roll  the  costs  of 
the  new  facilities  into  its  general  rate 
base  and  begin  charging  new  Part  284 
rates  that  would  recover  the  costs  of 
both  the  new  and  existing  facilities;  or 
(2)  to  establish  a  new  stand-alone, 
incremental  rate  that  would  recover  the 
costs  of  the  new  facilities  but  would  not 
be  designed  on  the  basis  of  the  at-risk 
principles.  If  the  pipeline  wanted  to  roll 
the  costs  of  the  new  facilities  into  its 
general  rate  base,  and  if  it  already  were 
charging  an  incremental  rate  designed  in 
its  initial  abbreviated  section  4  rate 
filing  according  to  the  at-risk  principles, 
it  would  have  to  satisfy  the  overall 
benefits  test  uf  §  157.102(d)(2)(iii).  If  it 
now  wanted  rolled-in  rate  treatment  but 
had  been  charging  existing  Part  284 
rates,  it  also  would  have  to  satisfy  the 
Commission’s  criteria  for  rolling  costs 
into  general  rate  base. 

3.  Negotiated  Rates — a.  Introduction. 
Natural  gas  pipelines  have  traditionally 
been  seen  as  monopolistic  entities,  i.e., 
once  a  pipeline  is  built,  customers  have 
few,  if  any,  alternative  means  of 
procuring  natural  gas  service.  However, 
as  the  natural  gas  pipeline  grid  has 
developed  nationwide,  monopoly  power 
in  certain  gas  markets  has  been  reduced 
by  a  more  competitive  market.  'Thus, 
shippers  often  have  several  alternative 
ways  of  delivering  gas  to  a  specific 
market. 

'This  rule,  however,  deals  with  a 
different  situation.  'This  is  where  a 
pipeline  wants  to  construct  new 
facilities  and  seeks  to  negotiate  rates 
with  potential  shippers.  'The  rule’s  aim  is 
to  establish  ground  rules  (see  infra)  to 
ensure  that  the  pipeline  that  constructs 
the  new  facilities  lacks  market  power 
during  the  critical  part  of  the  negotiation 
process.  These  regulations  will  create  a 
framework  for  a  competitive 


environment  with  respect  to  the 
construction  of  new  facilities.  Thus,  if  a 
new  pipeline  follows  the  milestones  set 
forth  in  the  Commission’s  regulations,  it 
will  have  sufficiently  mitigated  its 
market  power  as  to  permit  negotiated 
rates. 

In  recent  years,  the  Commission’s 
experience  in  the  Northeast,  California, 
and  Mobile  Bay  has  demonstrated  that 
there  are  a  plethora  of  companies  which 
are  able,  willing,  and  eager  to  construct 
needed  natural  gas  pipelines.  For 
example,  the  Commission  received  72 
applications  for  certificates  to  construct 
facilities  to  serve  the  Northeast  as  a 
result  of  its  announcement  of  the 
Northeast  open  season  proceeding.  To 
date,  twenty-five  projects  have  received 
construction  certificate  authorization, 
with  two  projects  currently  pending.”* 

In  the  Mobile  Bay  Pipeline  proceeding, 
fourteen  applications  were  filed  for 
certificates  authorizing  construction  of 
facilities  to  transport  gas  from  the 
Mobile  Bay  area.  The  project  sponsors 
for  these  applications  ultimately 
consolidated  their  proposals  into  two 
settlement  packages.  'These  settlements 
proposed  the  construction  of  facilities 
which  would  operate  to  provide  the 
same  service  as  that  proposed  in  the 
initial  fourteen  applications. 

Further,  the  California  market  drew  13 
applications  for  authorization  to 
construct  facilities  to  provide  natural 
gas  service.  Of  those  applications,  12 
resulted  in  the  issuance  of  certificates  to 
construct  the  proposed  facilities  or 
preliminary  determinations,  pending 
completion  of  environmental  reviews, 
that  certificates  should  be  issued.  These 
figures  strongly  suggest  that  competition 
to  construct  new  facilities  may  exist  in 
other  markets  and  that  such  competition 
may  be  sufficient  to  support  approval  of 
negotiated  rates  for  service  on  those 
facilities. 

Certain  commenters  argued  the 
benefits  of  allowing  negotiated  rates.*” 
The  underlying  theme  in  these 
comments  is  that,  where  the  market  is 
sufficiently  competitive,  negotiated, 
market-based  rates  should  be  allowed 
and  encouraged.  We  agree  with  this 
premise.  If  there  is  sufficient 
competition  among  industry  participants 
to  construct  the  new  facilities,  this 
competition  should  preclude  the 
exercise  of  significant  market  power  and 
thereby  ensure  that  customers  would 

The  projects  which  have  been  approved 
represent  both  projects  resulting  from 
consolidations  of  the  original  applications,  as  well 
as  projects  considered  discrete  and  approved  as 
such. 

Exxon.  Supply  Association,  and  the  DOE. 
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pay  only  the  reasonable  amount 
determined  by  the  maricetplace. 
However,  since  these  rates  are  based  on 
the  workings  of  the  market,  rather  than 
an  analysis  of  the  cost  of  service,  the 
costs  recovered  through  these  rates 
could  not  subsequently  be  rolled-in  to 
the  pipeline’s  cost-of-service  rate  base. 

In  establishing  this  procedure,  we  are 
mindful  that  all  rates  and  charges  made, 
demanded,  or  received  by  any  natural 
gas  company  for  or  in  connection  with 
the  transportation  or  sale  of  natural  gas 
must  be  “just  and  reasonable.” 

However,  the  Commission  believes  that 
the  statutory  standard  is  met  where  it  is 
demonstrated  that  a  pipeline  lacks 
significant  market  power  in  the  relevant 
product  market  so  that  it  is  subject  to 
effective  competition  when  it  negotiates 
its  initial  rates. This  is  not 
deregulation.  Rather,  it  is  a  light-handed 
approach  that  recognizes  that  cost  of 
service  regulation  is  not  required  where 
there  is  no  potential  exercise  of  market 
power.  Here,  as  discussed  below,  the 
Commission  is  establishing  a  complaint 
procedure  to  ensure  that  this  approach 
yields  rates  that  are  reasonable.  The 
goal  of  ensuring  just  and  reasonable 
rates  is  achieved  through  the  workings 
of  the  competitive  negotiation  process 
(including  the  complaint  procedure) 
used  to  establish  negotiated  rates. 

Prior  to  construction,  under  the 
competitive  negotiation  procedure, 
several  parties  may  offer  to  construct 
the  same  or  similar  facilities.  Shippers 
would  then  have  the  opportunity  to 
negotiate  with  several  entities  for  rates 
and  terms  of  service.  In  this  way,  the 
customer  could  use  competitive  forces  to 
ensure  that  the  service  finally  provided 
as  a  result  of  these  negotiations  will  be 
at  the  most  economical  rate  the  market 
can  afford. Since  the  final  negotiated 
rate  would  represent  the  lowest  rate  the 
market  could  bear,  pre-construction 
competition  would  result  in  competitive 
rates  and  terms  for  customers  which 
comport  with  the  statutory  requirement 
of  “just  and  reasonable"  rates.  The 
workings  of  the  market  would  then 
parallel  the  purpose  behind  the 
regulatory  process — protection  of 
ratepayers  from  unreasonable  prices 
resulting  from  monopolistic  market 
power. 

Buckeye  Pipe  Line  Co.,  LP..  53  FERC1  81,473 
(1991)).  While  Buckeye  dealt  with  existing  facilities, 
the  basic  principle  is  the  same.  The  pipeline’s  lack 
of  significant  market  power  will  preclude  it  from 
demanding  unreasonable  rates. 

'''*  This  process  is  similar  to  that  of  competitive 
bidding  in  the  unregulated  tvorld  where  those 
desiring  the  business  (/.e.,  the  pipelines)  will  bid 
their  lowest  possible  estimate  to  obtain  the  project. 
The  threat  of  being  under  bid  is  what  keeps  the 
estimates  low. 


b.  The  Competitive  Negotiation 
Procedure.  Competition  prior  to 
construction  of  a  new  pipeline  may  be 
sufndent  to  support  approval  of 
negotiated  rates.  The  competitive 
negotiation  procedure,  involves  a  series 
of  processes  which  would  result  in  a 
determination  of  whether  sufHcient 
competition  exists  to  justify  negotiated 
rates. 

This  procedure,  and  consequently  the 
option  of  charging  negotiated  rates,  is 
available  only  for  pipelines  which  are  to 
be  constructed  in  the  future.  It  is  not 
available  for  existing  pipelines  because 
competition  would  not  constrain  the 
market  power  of  an  existing  pipeline. 
Further,  it  is  important  to  note  that  the 
competitive  negotiation  procedure  must 
be  completed,  in  its  entirety,  prior  to 
construction  of  the  pipeline  if  negotiated 
rates  are  to  be  approved. 

Additionally,  any  negotiated  rate 
which  is  approved  by  the  Commission 
will  be  a  permanent,  incremental  rate.  If 
a  pipeline  chooses  the  negotiated  rate 
options,  the  costs  of  constructing  the 
new  facilities  cannot  subsequently  be 
rolled-in  to  the  pipeline’s  general  rate 
base,  nor  can  the  negotiated  rate  be 
changed  in  any  subsequent  rate 
proceeding.  In  this  way,  the  pipeline’s 
existing  and  future  customers  will  be 
protected  from  having  the  costs  of  the 
facilities  shifted  to  those  customers. 

This  requirement  also  ensures  that  any 
loss  suffered  by  the  pipeline  as  a  result 
of  unwise  negotiations  will  not  be  borne 
by  existing  or  future  customers. 

A  pipeline  that  wants  to  charge 
negotiated  rates  for  service  on  facilities 
to  be  constructed  must  first  announce  its 
intention  to  construct  facilities.  The  First 
Announcement  must  be  delivered  to  the 
Commission  for  publication  in  the 
Federal  Register.  The  First 
Announcement  must  provide  certain 
descriptive  information  and  assurances 
regarding  how  the  pipeline  will  be 
operated. 

First,  the  announcement  must  set  forth 
a  general  description  of  the  project, 
including  location  and  maximum 
capacity.  Hie  general  description 
provision  of  the  announcement  is 
required  in  order  to  notify  the  potential 
competitors  and  customers  of  the 
planned  project. 

Second,  the  announcement  must  state 
that  the  facilities  will  provide  open 
access  transportation  under  a  Part  284 
blanket  certificate  and  will  also  be 
operated  under  an  open  tap  policy. 

Open  access  transportation  is  required 
in  order  to  be  consistent  with  the 
Commission’s  well-established  policy  on 
this  matter.  To  require  open  access  to 
tap  interconnections  on  the  facilities  is 


necessary  to  ensure  that  actual 
competition  exists.  If  negotiated  rates 
are  to  result  from  a  truly  open  and 
competitive  market,  service  on  the 
facilities  cannot  be  denied  merely 
because  the  pipeline  will  not  agree  to 
allow  construction  of  a  tap  to 
interconnect  with  another  pipeline. 

Third,  the  announcement  must  state 
that  the  pipeline  will  allow  for  capacity 
adjustment  procedures,  consistent  with 
Commission  policy,  on  the  facilities. 

Finally,  the  announcement  must  state 
that  the  rates  charged  for  service  on  the 
facilities  will  be  permanent,  incremental 
rates  and.  accordingly,  will  not  be 
subsequently  rolled-in  to  the  cost  of 
another  service.  Hence,  the  pipeline’s 
existing  and  future  customers  are 
protected  through  the  requirement  that 
the  negotiated  rate  will  be  permanently 
incremental.  In  this  way,  the  costs  of  the 
new  facilities  may  not  be  shifted  to 
customers  not  benefitting  from  service 
on  those  facilities. 

If  it  is  anticipated  that  an  afiiliate  of 
the  constructing  pipeline  will  deliver  gas 
to  or  receive  gas  from  the  proposed 
facilities,  the  First  Announcement  must 
include  additional  information.  First,  it 
must  state  that,  if  facilities  are 
ultimately  constructed  by  another,  non- 
affiliated  pipeline  as  a  result  of  the 
competitive  negotiation  procedure,  the 
affiliate  will  agree  to  allow  construction 
of  a  tap  to  interconnect  with  those 
faciUties.  Second,  it  must  state  that  the 
affiliate  will  provide  the  same  amount  of 
capacity,  rates,  terms  and  conditions  to 
the  non-affiliated  pipeline  and  shippers 
on  any  project  constructed  by  a  non¬ 
affiliate  pipeline  as  a  result  of  the 
competitive  negotiation  procedure. 

Third,  the  First  Announcement  must 
state  the  amount  of  capacity  the  affiliate 
will  provide  on  its  facilities  and  the 
rates  the  affiliate  will  charge  for  its 
service.  These  provisions  give 
competitors  the  same  access,  on  the 
same  terms,  to  afiiliate  facilities.  This 
would  then  ameliorate  any  competitive 
advantage  the  constructing  pipeline 
might  have  over  competitors  as  a  result 
of  its  corporate  association  with  an 
affiliate. 

After  publication  of  the  First 
Announcement  in  the  Federal  Register, 
the  pipeline  must  conduct  two  open 
seasons — a  builder  open  season  and  a 
shipper  open  season.  The  purpose  of  the 
builder  open  season  is  to  allow  other 
pipelines  the  opportunity  to  publish 
announcements  to  construct  competing 
facilities.  The  builder  open  season  must 
extend  for  90  days  from  ihe  date  of 
publication  in  the  Federal  Register  in 
order  to  allow  potential  competitors 
with  a  viable  opportunity  to  prepare  and 
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publish  a  competing  announcement. 
However,  any  announcement  published 
during  the  builder  open  season  must 
state  that  the  announced  project  is 
offered  in  competition  with  the 
originally  announced  project. 

During  the  shipper  open  season, 
shippers  could  negotiate  with  the 
pipelines  for  service  and  terms  on  the 
proposed  facilities.  The  shipper  open 
season  must  continue  for  60  days  in 
order  to  allow  sufHcient  time  for 
shippers  to  negotiate  with  the  pipelines 
which  have  announced  construction 
projects.  The  terms  to  which  shippers 
and  pipelines  may  agree  upon  during  the 
open  season  would  not  be  restricted. 
Therefore,  the  agreements  reached 
would  reflect  precisely  the  specific 
needs  and  requirements  of  each  entity. 
However,  we  emphasize  that  because 
the  rates  are  negotiated,  the  Commission 
will  consider  the  project  sponsor  strictly 
bound  by  the  rates,  terms,  and 
conditions  ultimately  negotiated. 

At  the  close  of  the  open  seasons,  a 
Second  Announcement  must  be 
published,  in  the  same  manner  as  the 
First  Announcement,  by  any  pipeline 
that  intends  to  go  forward  with  its 
proposed  construction,  /.e.,  pipelines 
that  have  determined  that  enough 
shipper  interest  exists  to  justify 
construction  of  the  facilities.  The  Second 
Announcement  must  state: 

(1)  The  intention  to  proceed,  the  rates 
negotiated  with  each  shipper,  and  that 
the  pipeline  will  forward  copies  of  its 
service  agreements  to  any  person  upon 
request; 

(2)  Any  change  in  the  configuration  of 
the  project;  and 

(3)  The  procedure  to  be  followed  in 
order  to  complain  to  the  pipeline  or  to 
request  capacity  on  the  facilities. 

After  the  Second  Announcement, 
some  shippers  may  have  no  subscribed 
capacity  on  a  pipeline  intending  to 
construct  facilities.  There  may  also  be 
complaints  regarding  how  the  open 
seasons  were  conducted.  New  service 
requests  and  complaints  about  the 
competitive  negotiation  procedure, 
including  whether  the  pipeline  had 
significant  market  power  in  spite  of  this 
proceeding,  would  be  resolved  in  two 
steps.  First,  the  parties  must  attempt  to 
resolve  any  dispute  with  the 
constructing  pipeline  within  30  days 
after  publication  of  the  Second 
Announcement,  and  may  bring  pny 
dispute  not  resolved  within  that  time 
period  before  the  Commission, 

The  Commission  will  review  all 
complaints  brought  before  it  that  arise 
from  the  competitive  negotiation 
procedure.  In  considering  the  merits  of  a 
complaint,  the  Commission  will  consider 
such  factors  as: 


(1)  The  number  and  viability  of 
competitors: 

(2)  The  potential  for  cross-subsidy  by 
an  affiliate,  either  by  cost  shifting  or 
withholding  service; 

(3)  Who  is  complaining  (competitors 
or  customers,  for  instance); 

(4)  The  nature  of  the  negotiated 
contracts; 

(5)  Whether  shippers  have  practical 
alternatives: 

(6)  The  extent  of  barriers  to  entry  such 
as  environmental,  siting,  or  other 
constraints: 

(7)  The  dominance  of  the  pipeline  or 
affiliate  in  the  market;  and 

(8)  The  size  and  market  power  of  the 
shippers.  The  Commission  would  then 
issue  an  order  addressing  the  compliant 
within  60  days  after  the  complaint  is 
filed  with  the  Commission. 

New  §  154.406  sets  forth  the 
requirements  and  procedures  for 
approval  of  negotiated  rates.  After 
completion  of  the  competitive 
negotiation  process,  the  pipeline  must 
nie  four  separate  statements  in  order  to 
have  the  negotiated  rates  approved. 
Essentially,  these  statements  include 
copies  of  the  announcements  published 
and  confirmation  of  compliance  with  the 
Commission's  regulations.  Filing  these 
statements  provides  verification  that  the 
competitive  negotiation  process  has 
been  conducted  properly  and  that  the 
negotiated  rates  result  from  bona  fide 
competition. 

IX.  Conclusion — Interplay  Between  the 
Two  Menus 

This  rule  results  in  two  menus  of 
construction  authorization  and  rate 
options  from  which  pipelines  may 
choose  and  coordinate  options  which 
will  best  meet  the  needs  of  the  pipeline 
and  its  customers.  Walking  through  a 
couple  of  hypothetical  situations  will 
illustrate  how  the  menus  interrelate. 

ABC  Company,  an  existing  interstate 
pipeline,  wants  to  construct  a  pipeline, 
the  Rosebud  line,  to  be  used  primarily 
for  open  access  transportation.  Since  the 
Rosebud  line  will  be  operated  as  an 
open  access  line,  offering  short  and  long 
term,  firm  and  interruptible  service,  ABC 
cannot  provide  the  solid  market  data, 
i.e.,  long-term  firm  transportation 
agreements,  necessary  to  meet  the 
codified  Kansas  Pipe  Line  criteria. 
Therefore,  to  determine  how  to  proceed 
in  constructing  its  line,  ABC  reviews  the 
rate  and  construction  authorizations 
available  for  an  at-risk  project. 

With  respect  to  the  rate  options 
available  to  it.  ABC  may  choose  to 
charge  either  its  existing  system  rates, 
or  seek  and  incremental  at-risk  rate. 

ABC  anticipates  that  the  Rosebud  line 
will  benefit  its  system  as  a  whole  and 


expects  to  request,  in  a  future  general 
section  4  rate  proceeding,  that  the  costs 
of  the  Rosebud  line  be  rolled-in  to  its 
general  rate  base.  However,  because 
ABC  wishes  to  begin  recovering  the 
costs  associated  with  the  Rosebud  line 
as  soon  as  possible,  it  chooses  to  pursue 
an  incremental  rate,  as  opposed  to  its 
existing  part  284  rates.  Further,  in  order 
to  have  a  rate  approved  and  in  effect 
quickly,  ABC  decides  to  make  an 
abbreviated  section  4  filing,  so  that  rates 
designed  to  recover  the  costs  of 
constructing  the  Rosebud  line  can  be  in 
effect  when  it  begins  to  provide  service 
on  the  Rosebud  line. 

ABC  expects  to  have  the  Rosebud  line 
built  and  ready  for  service  on  October  1. 
So  on  March  31,  ABC  submits  an 
abbreviated  section  4  filing  to  the 
Commission  requesting  incremental 
rates  for  service  on  the  Rosebud  line. 

The  Commission  suspends  the  rates 
filed  by  ABC.  Nevertheless,  ABC  will 
have  rates  in  effect,  at  the  end  of  the  5 
month  suspension  period,  on  September 
30. 

ABC  then  considers  its  construction 
authorization  options.  The  estimated 
project  cost  for  the  Rosebud  line  is  $30 
million.  Therefore,  Subpart  F  automatic 
authorization,  (which  has  a  dollar  limit 
of  $10  million),  is  not  an  available 
option.  However,  ABC  still  has  the 
option  of  proceeding  either  under 
Subpart  F  prior  notice  authorization  or 
Subpart  A  case-specific  authorization. 
ABC  decides  to  proceed  under  the  prior 
notice  procedures.  However,  upon 
reviewing  the  environmental 
requirements  of  §  157.103,  ABC  realizes 
that  all  requirements  can  be  met,  except 
for  certain  river  crossing  requirements. 

At  first  blush,  it  appears  that  the 
project  must  now  be  pursued  under 
Subpart  A.  This  would  require 
submission  of  the  information,  set  forth 
in  §  380.12,  needed  by  the  Commission's 
staff  to  prepare  an  environmental 
assessment.  However,  the  Commission's 
regulations  now  provide  a  reconciliation 
procedure  in  §  157.103(e)  for  potentially 
resolving  this  problem  .  Therefore,  ABC 
files  a  request  for  reconciliation  under 
that  section,  noting  the  river  crossing 
problem  and  seeking  resolution  of  that 
noncompliance  issue.  Pursuant  to  the 
regulations,  the  Director  convenes  a 
technical  conference  to  discuss  this 
matter.  As  a  result  of  the  technical 
conference,  acceptable  mitigation 
measures  are  devised  and  a  letter  order 
from  the  Director  issues  stating  that 
ABC  has  environmental  clearance  to 
proceed  with  construction  of  the 
Rosebud. 

With  the  environmental  problem 
resolved,  ABC  files  its  prior  notice 
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request  to  construct  the  Rosebud  line.  A 
protest  is  filed.  The  protest  simply  states 
that  the  project  should  not  be  allowed  to 
proceed  because  constructing  the 
facilities  will  be  too  costly  and  will 
cause  the  protester’s  gas  bill  to  increase. 
The  protest  o^ers  no  supporting  data. 
Therefore,  pursuant  to  §  157.205(g),  the 
Director  finds  that  the  protest  does  not 
make  a  prima  facie  showing  of  material 
fact  or  law.  Therefore,  a  Director’s  order 
issues  dismissing  the  protest.  ABC  may 
now  proceed  with  construction  of  the 
Rosebud  line. 

Another  hypothetical:  ABC  is  going  to 
build  the  Emma  Zetta  line  on  order  to 
provide  transportation  service  solely  for 
section  311  transactions.  The  project  can 
be  built  in  full  compliance  with 
§  157.103.  ABC  reviews  its  rate 
procedure  options:  charge  its  existing 
part  284  rates  or  Hie  an  abbreviated 
section  4  proceeding  seeking  an 
incremental  rate. 

Since  ABC  wants  to  have  a  rate  in 
effect  when  it  begins  service  on  the 
Emma  Zetta  line,  it  Hies  an  abbreviated 
section  4  proceeding  six  months  prior  to 
the  expected  in-service  date  on  the 
Emma  Zetta  line.  The  Commission 
suspends  the  rates  Hied  by  ABC. 

It  turns  out  that  the  Emma  Zetta  line  is 
constructed  and  ready  for  service  well 
before  the  expected  in-service  date. 
Therefore,  ABC  immediately  begins 
service  on  the  Emma  Zetta  line,  charging 
its  Part  284  system  rates.  Upon 
expiration  of  the  five  month  suspension 
period,  ABC’s  incremental  rates  for 
service  on  the  Emma  Zetta  line  became 
effective. 

'These  hypotheticals  obviously  do  not 
contemplate  all  possible  option 
combinations.  However,  they  should' 
serve  to  demonstrate  ways  in  which  the 
options  could  be  utilized. 

X.  Environmental  Analysis 

Under  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  42  U.S.C.  4321,  et  seq.  (NEPA), 
Federal  agencies  must  prepare  an 
environmental  analysis  of  “major 
Federal  actions  signiHcantly  affecting 
the  quality  of  the  human  environment.’’ 
NEPA  requires  that  such  an  analysis, 
known  as  an  Environmental  Impact 
Statement  (EIS),  be  made  part  of  any 
record  of  decision  on  such  major  Federal 
actions.  In  order  to  determine  the  need 
for  an  EIS,  agencies  normally  Hrst 
prepare  an  Environmental  Assessment 
(EA).  An  EA  is  a  general  overview  of  the 
nature  and  probable  effects  of  the  action 
and  provides  the  basis  for  a  Finding  of 
No  SigniHcant  Impact  (FONSI)  when  an 
EIS  is  not  necessary,  or  facilitates  the 
preparation  of  an  EIS  when  it  is 
required.  In  preparing  an  EA,  the  agency 


is  also  able  to  identify  potential  adverse 
impacts  and  to  recommend  or  devise 
mitigating  measures  that  will  enable  it 
to  make  a  FONSI.  In  its  NOPR,  the 
Commission  indicated  that  an  EA  was 
being  prepared  by  its  environmental 
staff  to  evaluate  the  significance  of 
matters  to  be  added  to  the  Commission’s 
regulations  and  to  determine  the  need  to 
prepare  an  EIS.  Comments  were 
requested  htim  the  public  on  the  scope 
of  the  EA  to  help  the  staff  in  developing 
an  environmental  record  in  this 
rulemaking. 

The  EA  that  was  prepared  by  the  staff 
examines  the  various  changes  that  have 
been  adopted  in  the  rule  and  concludes 
that  many  of  them  are  procedural  and 
thus  will  have  no  effect  on  the 
environment.  A  number  of  other  changes 
have  been  identihed  for  which  it  is  felt 
the  potential  for  environmental  impact 
may  exist,  at  least  on  the  face  of  the 
revision.  'These  issues  are  evaluated 
below. 

'The  Hrst  of  these  is  the  change  in 
project  cost  limits  for  automatic  and 
prior  notice  authorizations  under  part 
157,  subpart  F,  and  the  expansion  of  the 
facility  types  for  which  the  automatic 
authorization  may  be  used.  Under  the 
rule,  the  automatic  authorization  would 
now  be  available  for  projects  of  up  to 
$10  million,  instead  of  the  $6  million 
currently  in  place.  With  regard  to  the 
prior  notice  authorization,  the  prior  cost 
limit  of  $16  million  has  been  removed 
and  such  projects  are  no  longer  subject 
to  any  such  limit.  As  to  both 
authorizations,  the  definition  of 
"eligible’’  facilities  has  been  expanded 
to  allow  the  construction  of  virtually  all 
facilities,  except  delivery  taps,  storage 
facilities,  and  facilities  constructed  to 
effectuate  the  purchase  of  synthetic  or 
gasified  liquid  natural  gas. 

In  and  of  itself,  the  increase  in  the 
project  cost  limit  for  projects  that  are 
automatically  authorized  would  have  no 
appreciable  environmental  effect. 
Experience  has  shown  that  such  projects 
are  relatively  small  in  nature  and  the 
expanded  size  that  would  result  from 
the  increased  dollar  limit  would  still  be 
insufficient  to  result  in  an  increase  in 
environmental  impacts.  Even  if  this 
were  not  so,  both  the  automatic  and 
prior  notice  authorizations  are  subject  to 
the  provisions  of  §  157.103.  Section 
157.103  sets  forth  a  list  of  sensitive 
environmental  areas  for  which  no 
significant  environmental  impact  is 
allowed.  'The  project  sponsor  must  file  a 
compliance  report  demonstrating  its 
compliance  with  this  section. 
Construction  may  not  begin  unless 
compliance  is  achieved,  and  if 
subsequent  developments  indicate  that 
compliance  does  not  exist,  authority 


exists  to  halt  construction.  Thus,  for 
both  the  automatic  and  prior  notice 
authorizations,  the  standards  that  must 
be  met  before  construction  may  occur 
have  been  expanded  so  as  to  ensure  that 
no  adverse  environmental  effect  would 
occur. 

As  noted  in  the  NOPR,  NGPA  section 
311  has  been  increasingly  used  to 
construct  larger  and  larger  facilities. 

This  has  engendered  concern  in  that  it 
was  originally  assumed  that  this 
authorization  would  be  used  primarily 
for  the  construction  of  relatively  minor 
facilities  such  as  taps  and  minor 
interconnections.  Any  concern  about  the 
nature  of  construction  occurring  under 
section  311  has  been  ameliorated,  as 
was  done  with  the  automatic  and  prior 
notice  authorizations,  by  making  such 
construction  subject  to  the  requirements 
of  §  157.103.  As  noted  above,  the  filing 
of  the  required  compliance  report  by  the 
project  sponsor,  and  its  review  by  the 
Commission,  will  ensure  that  no 
significant  environmental  impact  will  be 
incurred  by  the  construction  of  projects 
under  this  authorization.  As  with  the 
automatic  and  prior  notice 
authorizations,  if  compliance  cannot  be 
achieved  with  the  requirements  of 
$  157.103,  then  the  project  must  be  done 
as  a  case-specific  project,  in  which  case 
it  will  receive  more  extensive  review  by 
the  Commission  staff. 

In  the  NOPR,  the  Commission 
proposed  to  eliminate  replacement  of 
facilities  from  the  definition  of 
exemptions  set  forth  in  §  2.55(b)  of  the 
Commission’s  regulations.  The  concern 
was  that  the  construction-like  nature  of 
replacement  activities  might  result  in 
unreviewed  environmental  impacts  and 
the  Commission  believed  this  change 
was  necessary  to  satisfy  various 
environmental  statutes,  including  NEPA. 
In  the  rule,  the  Commission  has  by  and 
large  eliminated  this  proposed  change.  It 
is  retained  only  in  those  instances 
where,  as  defined  by  the  regulations  of 
the  Department  of  Transportation 
(DOT),  portions  of  a  pipeline  have 
deteriorated  to  the  point  of  being  unsafe 
and  action  is  needed  to  protect  the 
public  safety.  Part  284,  subpart  I, 
already  exempts  certain  emergency 
transactions  from  certification 
requirements.  The  exemption  that  is 
being  retained  in  §  2.55  would  apply  to 
circumstances  where  a  pipeline  has 
deteriorated  to  the  point  of  being 
potentially  unsafe  without  rising  to  an 
emergency  standard.  This  exemption  is 
required  to  be  maintained  to  meet  DOT 
safety  regulations.  It  is  felt  that 
maintenance  of  this  exemption  will  not 
have  a  significant  environmental  impact 
because  such  replacements  are  seldom 
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extensive  and  normally  take  place 
within  existing  rights-of-way.  Therefore, 
the  exposure  of  the  environment  to 
impact  is  minimal.  Furthermore,  such 
replacement  activities  must  be 
performed  in  accordance  with  erosion 
control  and  restoration  and  stream  and 
wetland  construction  and  mitigation 
plans. 

Based  upon  its  review  of  the  EA,  the 
record  in  this  proceeding,  and  the 
changes  made  in  this  rule,  the 
Commission  concludes  that  issuance  of 
the  rule  is  not  a  major  Federal  action 
signiRcantly  ejecting  the  quality  of  the 
human  environment.  Therefore,  an  EIS 
is  not  required. 

XL  Regulatory  Flexibility  Certification 

The  Regulatory  Flexibility  Act  of  1980 
(RA)  generally  requires  a  description 
and  analysis  of  final  rules  that  will  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities.^''" 
Pursuant  to  section  605(b)  of  the  RA,  the 
Commission  hereby  certifies  that  the 
final  rule  adopted  herein  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
that,  even  if  the  rule  were  to  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  it  would  be  to 
their  benefit.  The  Commission  believes 
that  most  of  the  entities  a^ected  by  the 
rule  do  not  fall  within  RA's  definition  of 
“small  entity."  Even  if  the  rule  would 
have  a  significant  effect  on  a  substantial 
number  of  small  entities,  however,  the 
requirements  proposed  are  appropriate 
or  necessary  for  the  Commission  to 
authorize  natimal  gas  pipeline 
construction.  Pipelines  may  benefit 
substantially  by  obtaining  the 
authorizations. 

XII.  Information  Collection 
Requirements 

The  Office  of  Management  and 
Budget's  (OMB)  regulations  require  that 
OMB  approve  certain  information 
collection  requirements  imposed  by 
agency  rules.*'^'' 

The  information  collection  forms  that 
would  be  affected  by  the  final  rule  are: 

(1)  FERC-537,  Gas  Pipeline  Certificates: 
Construction,  Acquisition,  and 
Abandonment  (1902-0060);  (2)  FERC- 
544.  Gas  IMpeline  Rates:  Rate  Change 
(Formal)  (1902-0153);  (3)  FERC-545.  Gas 


5  U&C.  001-612  (1988). 

Section  eoi(c)  of  the  RA  deFines  a  “small 
entity“  as  e  small  business,  a  small  not-for-pront 
enterprise,  or  a  small  governmental  jurisdiction.  A 
“small  business"  is  defmed  by  reference  to  section  3 
of  the  Small  Business  Act  as  an  enterprise  which  is 
“independently  owned  and  operated  and  which  is 
not  dominant  in  Its  field  of  operation."  15  U.S.C. 
632(a)  (1988). 

'^'SCFR132ai3  (1989). 


Pipeline  Rates:  Rate  Change  (Non- 
Formal)  (1902-0154);  (4)  FERC-577,  Gas 
Pipeline  Certificates:  Environmental 
Impact  Statement  (1902-0128);  and  (5) 
FERC-577(A),  Gas  Pipeline  Certificates: 
Environmental  Impact  Statement  (1902- 
0161).  These  information  collections  are 
required  in  order  for  the  Commission  to 
carry  out  its  legislative  mandate  under 
the  NGA,  NGPA,  and  NEPA.  The 
certificate  and  environmental 
information,  as  previously  discussed 
herein,  would  be  used  to  expedite  the 
Commission’s  review  of  pipeline 
certificates. 

The  number  of  pipelines  that  opt  to 
change  their  existing  rates  to 
incremental  cost-based  or  negotiated 
rates  for  new  facilities  is  unknown. 
However,  to  the  extent  that  pipelines 
choose  to  recover  their  costs  through  the 
limited  section  4  procedures,  they  will 
not  have  to  proceed  under  the  current 
procedure  for  initial  rates  in  certificate 
proceedings.  At  the  present  time,  it  is 
estimated  that  there  will  be  no  change  in 
burden  under  FERC-544  or  FERC-545  as 
a  result  of  this  final  rule.  Adjustments  to 
reporting  burden  will  be  made  as 
necessary  based  on  the  number  and 
type  of  filings  received  under  the  FERC- 
544  data  coUection. 

Depending  on  the  number  of  pipelines 
that  choose  the  limited  section  4 
procedures,  versus  the  conventional 
section  7(c)  route,  the  data  collection 
burden  associated  with  FERC-544  and 
FERC-545,  could  be  greater  or  lower 
than  the  current  level.  In  addition,  the 
number  of  pipelines  that  opt  for  the  at- 
risk  route  will  not  be  required  to  file 
conventional  section  7  certificate 
applications.  Thus,  to  the  extent  that 
more  at-risk  filings  are  made,  there  will 
be  a  related  reduction  in  industry 
burden  under  the  FERC-537/FERC-577 
data  collections. 

An  estimated  55  respondents  would 
be  affected  by  the  final  rule.  The 
respondents  would  consist  mostly  of 
large  intrastate  pipeline  companies 
(approximately  50),  with  few 
(approximately  five)  medium  to  large 
interstate  pipeline  companies.  The 
estimated  total  annual  public  reporting 
burden  for  the  FERC-537,  FERC-544, 
and  FERC-545  information  collections  is 
not  expected  to  differ  significantly  from 
current  levels  under  the  final  rule 
because  of  offsetting  decreases  in  hours 
required  per  response  and  increases  in 
the  number  of  responses. 

The  estimated  total  annual  burden  for 
the  FERC-577  information  collection 
(including  the  consolidated  FERC- 
577(A)  data  collection)  will  increase 
above  current  levels  (from  179,8(X)  hours 
to  234,000  hours)  under  the  final  rule. 


The  number  of  filings  is  expected  to 
increase  from  an  estimated  1,110  at 
present  to  approximately  1,200  filings 
per  year  (including  section  311  filings 
made  under  the  Interim  Rule).  The 
average  burden  per  response  for  FERC- 
577  will  increase  from  approximately 
162  hours  to  195  hours. 

XIII.  Effective  Date  ' 

This  rule  will  become  effective 
December  17, 1991.  Any  construction 
project  authorized  under  rules  in  effect 
prior  to  the  effective  date  of  this  rule 
will  be  subject  to  the  prior  rules. 

Lists  of  Subjects 
18CFRPart2 

Administrative  practice  and 
procedure,  Electric  power. 
Environmental  impact  statements. 
Natural  gas.  Pipelines,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  154 

Alaska,  Natural  gas.  Pipelines. 
Reporting  and  recordkeeping 
requirements. 

18  cm  Part  157 

Administrative  practice  and 
procedure.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

18  cm  Part  284 

Continental  shelf.  Natural  gas. 
Reporting  and  recordkeeping 
requirements. 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies).  Seals  and  insignia.  Sunshine 
Act 

18  CFR  Part  380 

Environment  National  Environmental 
Policy  Act  Natural  gas.  Pipelines, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
Commission  amends  parts  2, 154, 157, 
284,  375,  and  380  of  chapter  L  title  18, 
Code  of  Federal  Regulations,  as  set  forth 
below. 

By  the  Commission.  Commissioners 
Trabandt  and  Terzic  concurred  with  separate 
statements  to  be  issued  later.  Commissioner 
Moler  dissented  in  part  with  a  separate 
statement  attached. 

Lois  D.  Cashell, 

Secretary. 

Appendix  A 

Advisory  Council  (Advisory  Council) 
on  Historic 
Preservation. 

Alabama,  State  of-.~.  (Alabama) 
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Appendix  A — Continued 

Alabama-Tennessee  (Alabama-Tennessee) 
Natural  Gas  Co. 

Algonquin  Gas  (Algonquin) 

Transmission  Co.,  , 

Panhandle 


Eastern  Pipe  Line 
Co.,  Texas 

Eastern 
Transmission 
Corp.,  and 
Trunkline  Gas 

Co.,  jointly. 

Altamont  Gas 

(Altamont) 

Transmission  Co 
American  Gas 

(AGA) 

Association. 
American  Paper 

(American  Paper) 

Institute. 

American  Public 

(APGA) 

Gas  Assoc. 

Amoco  Production 

(Amoco) 

Co.  and  Amoco 
Energy  Trading 
Corp.,  jointly. 

ANR  Pipeline  Co. 

(ANR) 

and  Colorado 
Interstate  Gas 

Co.,  jointly. 
Appalachian  Energy 

(Appalachian  Energy) 

Group. 

Arizona  Electric 

(Arizona  Electric) 

Power 

Cooperative,  Inc. 
Arkla  Pipeline 

(Arkla) 

Group. 

Associated  Gas 

(AGD) 

Distributors. 
Association  of 

(Texas  Intrastate) 

Texas  Intrastate 
Natural  Gas 
Pipelines. 

Bussey,  Stanley  D., 

(Bussey) 

Wi.D. 

California  PUC . 

(CPUC) 

Cascade  Natiu'al 

(Cascade) 

Gas  Corp. 

CNG  Transmission 

(CNG) 

Corp. 

Columbia  Gas 

(Columbia) 

Transmission 

Corp.  and 

Columbia  Gulf 
Transmission  Co., 
jointly. 

Columbia  LNG  Corp.. 

(Columbia  LNG) 

Council  on 

(CEQ) 

Environmental, 

Quality. 

Dayton-Montgomery 

(Dayton-Montgomery) 

County  Park 
District. 

Distrigas  of 

(DOMAC) 

Massachusetts 

Corporation. 

El  Paso  Natural  Gas 

(El  Paso) 

Co. 

Enron . 

(Enron) 

En trade  Corp . 

(Entrade) 

Exxon  Corp . 

(Exxon) 

Great  Lakes  Gas 

(Great  Lakes) 

Transmission  Co. 
Illinois  Department 

(Illinois) 

of  Agriculture. 
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Independent  (IPAA) 

Petroleum 
Association  of 
America. 

Interstate  Natural  (INGAA) 

Gas  Assoc,  of 
America. 

Kern  River  Gas  (Kern  River) 

Transmission  Co. 

KN  Energy,  Inc .  (KN  Energy) 

Lawrence,  Walter  R...  (Lawrence) 

Llano,  Inc .  (Llano) 

Lone  Star  Gas  Co .  (Lone  Star) 


Long  Island  Lighting  (Long  Island) 
Company  and 
Virginia  Natural 
Gas,  Inc.,  jointly. 

Louisiana  Mid-  (Louisiana  Mid-Con) 

Continent  Oil  and 
Gas  Association. 

Louisiana,  State  of.....  (Louisiana) 

Massachusetts  (Siting  Council) 

Energy  Facilities 
Siting  Council. 

Miami  Valley  (Miami  Valley) 

Council  for  Native 
Americans. 

Michigan  (MichCon) 

Consolidated  Gas 
Co. 

Mid  Continent  Oil  &  (MidCon) 

Gas  Assoc. 

Monterey  Pipeline  (Monterey) 

Company. 

Moreau,  Judith  B .  (Moreau) 

National  Fuel  Gas  (National  Fuel) 

Supply  Company.  ‘ 

National  Trust  for  (National  Trust) 

Historic 
Preservation. 

Natural  Gas  (Natural) 

Pipeline  Co.  of 
America. 

Natural  Gas  Supply  (Supply  Association) 

Assoc. 

Nebraska,  State  of .  (Nebraska) 

New  York  Task  (NY  Task  Force) 

Force. 

Northern  Illinois  (Northern  Illinois) 

Gas  Company. 

Northwest  Pipeline  (Northwest) 

Corp. 

PaciHc  Gas  (PaciHc  Gas) 

Transmission  Co. 

Pacific  Interstate  (Pacific  Interstate) 

Transmission. 

Pell,  Claiborne,  U.S.  (Senator  Pell) 

Senator  for  Rhode 
Island. 

Peoples  Gas  Light  (Peoples) 

and  Coke  Co.  and 
North  Shore  Gas 
Company,  jointly. 

Process  Gas  (Process  Gas) 

Consumers 
Group,  American 
Iron  and  Steel 
Institute,  Georgia 
Industrial  Group, 
and  Chemical 
Manufacturers 
Assoc.,  jointly. 


Appendix  A — Continued 

PSI  Gas  Systems,  (PSI) 

Inc. 

Sasso,  Senator,  (Senator  Sasso) 

State  of  Rhode 
Island  and 
Providence 
Plantations. 

Southern  California  (SoCal) 

Gas  Company. 

Southern  Energy  Co...  (Southern  Energy) 
Southern  Natural  (Southern) 

Gas  Company. 

Tennessee  Gas  (Tennessee) 

Pipeline  Co. 

Texas  Gas  (Texas  Gas) 

Transmission 
Corp. 

TEX/CON  Gas  (TEX/CON) 

Pipeline  Company. 

Transcontinental  (Transco) 

Gas  Pipe  Line 
Corp. 

Transok,  Inc .  (Transok) 

Undersigned  (Undersigned 

Shippers.  Shippers) 

Union  Texas  (Union  Texas) 

Petroleum  Corp. 

United  Gas  Pipe  (United) 

Line  Co. 

U.S.  Dept,  of  Energy ..  (DOE) 

U.S.  Dept,  of  the  (Fish  and  Wildlife) 

Interior,  Fish  and 
Wildlife  Service. 

U.S.  Environmental  (EPA) 

Protection  Agency. 

Washington  Gas  (Washington  Gas) 

Light  Co. 

Williams  Natural  (Williams) 

Gas  Co. 

Williston  Basin  (Williston  Basin) 

Interstate  Pipeline 
Co. 

Wisconsin  Dept,  of  (Wisconsin) 

Agriculture,  Trade 
&  Consumer 
Protection. 

Wisconsin  Public  (Wisconsin  PSC) 

Service 
Commission. 

Appendix  B 

Altamont  Gas  Transmission  Company 
American  Gas  Association 
American  Public  Gas  Association 
ANR  Pipeline  Co.  and  Colorado  Interstate 
Gas  Co.,  jointly 
ARKLA  Pipeline  Group 
Associated  Gas  Distributors 
Columbia  Gas  Transmission  Corp.  and 
Columbia  Gulf  Transmission  Co.,  jointly 
Council  on  Environmental  Quality 
Enron 

Illinois  Department  of  Agriculture 
Interstate  Natural  Gas  Association  of 
America 

Kern  River  Gas  Transmission  Co. 

Long  Island  Lighting  Co.  and  Virginia  Natural 
Gas,  Inc.,  jointly 

Miami  Valley  Council  for  Native  Americans 
Natural  Gas  Pipeline  Co.  of  America 
New  York  Task  Force 
Tennessee  Gas  Pipeline  Co. 

Transcontinental  Gas  Pipe  Line  Corp. 
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United  Diatribution  Companies 
United  Gas  Pipe  Line  Co. 

U.S.  Department  of  Energy 

U.S.  Department  of  the  Interior,  Fish  and 

Wildlife  Service 

Appendix  I — Discussion  of  Comments  and 
Reply  Conunents 

A.  Updating  of  Optional  Certificate 

Regulations 

1.  Duplicative  Filings 

The  CPUC,  Northern  Illinois.  El  Paso,  and 
APCA  support  the  proposal  to  preclude  an 
applicant  from  seeking  certiHcate 
authorization  under  Subpart  E.  and,  at  the 
same  time,  seeking  authorization  under  any 
other  subpart,  for  substantially  the  same 
project.  They  state  that  duplicative  filings  not 
only  drain  Commission  resources,  but 
interveners'  resources  as  well  by  placing  a 
heavier  burden  on  opponents. 

Altamont,  Amoco,  Tennessee,  Arida,  Kern 
River  and  the  Undersigned  Shippers  oppose 
the  proposed  modification.  Amoco  states  that 
whether  a  facility  will  be  constructed 
pursuant  to  an  optional  certificate  or  a 
traditional  certificate  may  depend  upon 
circumstances,  including  economics,  that 
arise  after  the  filing  of  the  initial  application. 
Further,  states  Amoco,  it  will  lengthen  the 
process  if  an  applicant's  optional  certificate 
is  not  granted  and  the  applicant  subsequently 
files  its  proposal  under  the  traditional 
procedures. 

The  commenters  state  that,  in  some 
instances,  duel  filings  are  warranted  so  that 
the  pipeline  can  fall  back  on  the  traditional 
application  if  the  Commission  does  not  view 
the  optional  application  favorably.  Finally, 
the  commenters  argue  that  if  the  pipeline  is 
willing  to  pay  a  filing  fee  for  both 
applications,  both  applications  should  be 
processed  concurrently. 

As  an  alternative  to  dismissal  Amoco 
suggests  that  the  Commission  initially 
consolidate  dual  applications,  and  process 
the  common  elements  of  the  applications, 
such  as  the  environmental  analysis.  The 
applicant  would  then  be  requir^  to  choose 
which  application  it  wanted  the  Commission 
to  actively  process,  and  the  other  application 
would  be  suspended,  but  not  dismissed.  If 
economic  circumstances  changed,  the 
applicant  would  be  allowed  to  pursue  the 
suspended  application,  in  which  case  the 
active  application  then  would  become 
suspended. 

2.  Risk  Allocation  and  Reservation  Fee 

DOE,  ANR.  Kern  River.  United  Altamont, 
Arkla,  Peoples.  Supply  Association,  and 
Enron  oppose  the  requirement  that  the 
applicant  offer  the  lowest  negotiated 
reservation  fee  to  all  shippers.  They  contend 
that  this  renders  the  competitive  negotiations 
between  pipelines  and  individual  shippers  of 
dubious  integrity  because  the  pipeline  is 
prevented  from  negotiating  its  best  deal 
based  upon  the  dtcumstances  of  any 
individual  shipper.  They  state  that  this 
requirement  unfairly  places  more  risk  on  the 
pipeline,  discourages  the  construction  of  new 
facilities,  causes  delays,  and  increases  the 
likelihood  that  the  pipeline  will  charge  all 
shippers  the  ceiling  price. 


United  opposes  the  requirement  because  it 
eliminates  a  market  determined  price  for  the 
capacity.  In  contrast  Northern  Illinois, 

Pacific  Gas,  and  APCA  support  the 
requirement.  They  state  that  it  will  enable 
parties  without  market  power  to  gain  the 
benefits  of  those  shippers  with  signifleant 
market  power  thus  mitigating  any  market 
foreclosure  produced  by  the  optional 
facilities.  Supply  Association  contends  that 
the  rate  should  be  negotiable,  and  that  the 
Commission  should  condition  certification  to 
require  that  the  pipeline  permit  firm 
transportation  customers  to  retrade  their 
rights  on  a  firm  or  interruptible  basis.  It 
further  states  that  if  customers  are  allowed  to 
trade  their  rights  to  a  new  shipper,  the 
negotiated  rate  would  be  Just  and  reasonable 
and  there  would  be  no  ne^  to  require  the 
pipeline  to  make  the  lowest  reservation  fee 
available  to  subsequent  shippers. 

Peoples  contends  that  a  lower  fee  may  be 
reasonable  for  a  high  load  factor,  high  volume 
customer,  but  not  for  a  low  load  factor 
customer.  It  states  that  the  Commission 
should  consider  the  total  throughput  volumes 
associated  with  a  particular  customer,  length 
of  haul  and  the  customer's  load  factor 
because  these  factors  may  warrant  some 
customers  paying  a  lower  reservation  fee. 

El  Paso,  Kern  River,  Tennessee,  and  DOE 
comment  that  the  applicant  should  be 
allowed  to  negotiate  for  up  to  a  100% 
reservation  fee.  El  Paso  advocates  allowing 
100%  reservation  fees  in  order  to  minimize 
any  potential  risk  to  the  existing  customers. 
DOE  states  that  the  reservation  fees,  and  the 
sharing  of  risks  in  general,  should  not  be 
bound  by  any  regulations,  provided  the 
Commission  concludes  that  negotiations  were 
at  arm's  length. 

In  its  reply  comments,  UDC  bpposes  DOE'S 
position.  UDC  states  that  this  approach  is 
equivalent  to  setting  rates  on  an  economic 
efficiency  basis  which,  it  argues,  provides  no 
means  for  reasoned  Commission 
consideration  of  the  relative  needs  of 
consumers  who  are  competing  for  capacity, 
especially  residential  consumers  dependent 
upon  natural  gas  to  meet  basic  energy 
requirements.  UDC  contends  that  this  theory 
undercuts  the  consumer  protection  mandate 
of  the  NGA.  UDC  further  argues  that  it 
cannot  be  assumed  that  the  natural  gas 
market  is  competitive  and  that  hee  market 
forces  will  inevitably  protect  consumer 
interests. 

Northern  Illinois.  NY  Task  Force,  APCA, 
Arizona  Electric,  and  Peoples  oppose  any 
modification  to  the  reservation  fee  ceiling. 
APCA  states  that  the  ceiling  must  be  retained 
because  a  small,  low  load  factor  shipper,  like 
a  publicly-owned  LDC,  does  not  have  equal 
bargaining  power  with  a  pipeline  and  would, 
in  general,  pay  a  higher  rate  for  service  than 
high  load  factor  customers,  in  off-peak 
months  and  on  average.  Tennessee  states 
that  the  modified  fixed  variable  rate  design 
cap  in  section  157.103(d)(3)  for  the 
reservation  fee  should  be  eliminated,  with  the 
exception  of  service  for  affiliated 
jurisdictional  pipeline  shippers. 

Natural,  in  its  supplem^ary  comments, 
addressed  only  the  "at  risk"  condition  which 
the  Commission  has  imposed  in  several 
preliminary  determinations  and  certificate 


orders  in  which  it  has  put  pipelines  at  risk,  in 
terms  of  their  eventual  inclusion  of  the  costs 
of  new  facilities  in  rate  base.  Natural 
comments  that  the  at  risk  condition  should  be 
imposed  where  a  pipeline  has  not 
demonstrated  use  in  the  traditional  manner 
before  certification  and  that  there  should  be 
no  presumptive  rate  base  treatment  in  the 
NGA  section  4  case,  as  has  been  the  norm 
historically  with  respect  to  certificated 
facilities.  Rather,  the  pipeline  would  have  the 
burden  in  the  rate  case  of  demonstrating  that 
the  new  facility  is  providing  sufficient  benefit 
to  the  system  to  justify  including  all  or  part  of 
its  costs  in  rate  base.  However,  contends 
Natural,  the  “used  and  useful”  standard  is  far 
more  inclusive  than,  for  example,  a  showing 
of  10-year,  firm  contracts  particularly  in  the 
open  access  era.  Natural  points  out  that  long¬ 
term  gas  supply  contracts  supporting  a 
growing  merchant  function  are  a  thing  of  the 
past.  Pipelines  now  provide  for  all  manner  of 
services  which  should  be  allowed  to  be 
shown  to  demonstrate  use  at  the  time  rate 
base  inclusion  is  sought. 

3.  Initial  Allocation  of  Firm  Transportation 
Capacity 

United  and  Pacific  Interstate  support  the 
proposed  regulations  regarding  the  initial 
allocation  of  capacity.  Pacific  Interstate 
favors  the  present  value  methodology, 
whereby  customers  would  be  allowed  to  pay 
a  higher  reservation  fee  in  order  to  secure  a 
higher  priority  in  the  initial  queue  for  firm 
transportation  service.  Supply  Association 
and  Union  Texas  comment  that  the  initial 
allocation  of  capacity  should  be  negotiable. 
They  oppose  the  iterative  process  for 
reservation  fees  because  they  contend  that  it 
adds  nothing  but  delay  and  extra  costs. 

DOE  opposes  the  requirement  that  the  firm 
transportation  service  queue  be  locked  in 
after  operations  begin.  DOE  contends  that  the 
decision  should  be  a  negotiable  contractual 
term  between  the  pipeline  and  the  shippers. 

APGA  argues  that  an  optional  certificate 
application  should  not  be  approved  unless  it 
is  conditioned  upon  the  requirement  that  the 
applicant  provide  sufficient  capacity  to  meet 
all  valid  requests  for  service  received  during 
the  open  season.  Kern  River  opposes  this 
position,  stating  that  the  pipeline  should  not 
be  forced  to  build  capacity  unless  the 
shippers  are  contractually  bound  to  pay  for 
such  capacity. 

APGA  objects  to  the  "present  value  of  the 
reservation  charge  per  Mcf  methodology 
because,  it  states,  it  penalizes  low  load  factor 
customers  and  others  who  require  firm 
capacity,  but  who  lack  the  market  power  to 
secure  it.  APGA  states  that  low  load  factor 
customers,  including  many  smaller  LDCs, 
often  must  secure  the  highest  available 
priority  in  the  transportation  queue  to  serve 
their  high-priority  end-users  thus  having  to 
pay  a  large  reservation  fee  to  secure  queue 
position.  APGA  states  that  for  low  load 
foctor  customers,  a  large  reservation  fee 
translates  into  a  higher  cost  per  unit  actually 
used,  since  the  reservation  fee  must  be  paid 
whether  or  not  the  capacity  is  actually 
utilized.  The  price,  states  APGA,  would  be 
paid  by  those  who  can  least  afford  it — 
residential  consumers. 
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Amoco  comments  that  under  the  present 
value  methodology,  successful  bidders  should 
be  required  to  execute  a  transportation 
contract  for  a  minimum  term  at  least  as  long 
as  the  term  used  to  conq>ute  the  present  value 
of  the  bid  to  prevent  potential  shippers  from 
“sandbagging”  their  bids  to  gain  u^air 
advantages.  Amoco  also  comments  that  the 
applicant  should  be  required  to  give  advance 
notice  to  all  potential  bidders  of  the 
“economic  life"  of  the  proposed  project,  and 
that  bids  should  be  evaluated  based  upon  a 
term  no  longer  than  the  facilities'  stated 
economic  life. 

Algonquin  argues  that  the  present  value 
methodology  should  reflect  the  present  value 
of  all  expected  revenue  over  the  contract 
term,  since  then  the  shipper  would  be 
required  to  disclose  how  it  intends  to  use  the 
capacity. 

APGA  requests  clarification  that  under  the 
first-come,  first-served  methodology,  a 
written  expression  of  interest  alone,  as 
opposed  to  a  signed  contract  would  be 
sufficient  for  a  potential  shipper  to  secure  an 
initial  queue  position.  APGA  states  that 
potential  shippers  should  not  be  required  to 
submit  a  complete  contractual  offer  during 
the  open  season,  because  the  time  required 
for  such  an  effort  may  exceed  the  open 
season  window. 

4.  Open  Season  for  Firm  Transportation 
Service 

Pacific  Interstate,  SoCaL  Northern  Illinois, 
APGA.  and  Entrade  support  the  proposed 
provision  requiring  an  open  season  of  no  less 
than  30  days,  with  su^icient  public  notice  of 
the  starting  and  closing  dates,  to  receive 
initial  requests  for  ffrm  transportation 
service.  'Those  in  favor  of  the  provision  state 
that  it  will  promote  competition  and  ensure 
that  firm  capacity  is  allocated  in  a 
nondiscriminatory  manner.  APGA  states  that 
the  applicant  should  be  required  to  publish 
notice  of  the  open  season  in  the  Federal 
Register  and  in  the  trade  press,  and  to  serve 
notice  of  the  open  season  on  all  existing 
customers,  including  customers  of  its 
corporate  affiliates.  Northern  Illinois 
comments  that  the  open  season  should 
extend  at  least  30  days  after  the  proposal  is 
noticed  in  the  Federal  Register. 

Altamont  Tennessee,  Arkla,  Natural, 
Peoples,  El  Paso,  and  Kem  River  oppose  a 
mandatory  open  season  requirement  Natural, 
Peoples,  and  El  Paso  contend  that  priority 
should  be  given  to  those  customers  in  the 
pipeline's  existing  queue  for  firm  service  that 
have  been  unable  to  receive  ffrm  service  due 
to  the  unavailability  of  ffrm  capacity.  To  the 
extent  that  a  mandatory  open  season  would 
allow  other  customers  to  receive  capacity 
ahead  of  those  in  the  existing  queue,  they 
object  to  a  mandatory  open  season 
requirement  Natural  opposes  the 
requirement  because  it  could  preclude  a 
pipeline  from  using  the  optional  procedures 
to  construct  a  new  lateral  line  to  serve  those 
customers  waiting  in  the  queue  for  ffrm 
service.  Arizona  Bectric  requests 
clarification  as  to  whether  an  open  season 
requirement  could,  in  fact  result  in  the 
circumvention  of  the  existing  queue  for  firm 
service. 

Arkla  and  Kem  River  state  that  the 
pipeline  should  be  able  to  honor  service 


agreements  that  precede  the  filing  of  the 
application  so  that  the  pipeline  can  determine 
the  economic  viability  of  a  project  and  the 
proper  size  of  the  facilities.  They  contend 
that  an  open  season  should  be  required  only 
if  potential  shippers  have  been  denied 
access.  They  suggest  that  in  lieu  of  an  open 
season,  the  applicant  be  required  to  make  a 
reasonable  effort  to  notify  potential 
customers  in  the  affected  area  of  the 
proposed  venture. 

5.  Environmental  Compliance 

The  NOPR  proposed  to  eliminate  the 
requirement  that  the  applicant  comply  with 
S  157.206(d]  and  consequently  (d)(4).  The 
Siting  Council.  Fish  and  Wildlife,  CEQ,  the 
CPUC,  and  Arkla  oppose  this  proposal. 

APGA  supports  the  proposal,  provided  that  it 
would  not  exempt  applicants  from 
environmental  review  or  compliance 
requirements. 

Tbe  Siting  Council  opposes  the  deletion 
because  the  applicant  would  no  longer  be 
subject  to  the  mitigation  measures  included 
in  §  157.206(d).  Fish  and  Wildlife  objects  to 
the  proposal  because  it  would  delete  the 
environmental  compliance  criteria  in 
S  157.206(d),  while  the  CEQ  objects  because 
it  fears  that  the  subsequent  environmental 
review  for  optionals  will  be  inadequate. 

Arkla  recommends  that  as  an  alternative,  the 
Commission  revise  the  regulations  to  allow 
the  applicant  to  coordinate  its  environmental 
compliance  efforts  with  an  environmental 
case  officer. 

APGA  conunents  that  the  removal  of 
§  157.103(i)  appears  to  mean  that  optional 
certificate  holders  would  no  longer  have  an 
affirmative  duty  to  comply  with  the  eleven 
environmental  statutes  and  executive  orders 
listed  at  S  157.206(d)(2)  or  to  adopt  the 
construction  guidelines  set  forth  at  $  2.69. 
APGA  also  fears  that  optional  certificate 
holders  will  not  be  subject  to  the 
environmental  compliance  requirements  of 
proposed  new  §S  380.12  throu^  380.14  and 
Appendices  I  and  n  to  Subpart  F  of  Part  157. 

6.  Sales  Service  Requirements 

United,  Arkla,  Natural,  Arizona  Electric, 
Peoples,  AGO,  APGA,  and  DOE  oppose  the 
elimination  and/or  the  proposed  revisions  to 
the  optional  certificate  regulations  regarding 
sales.  The  commenters  state  that,  contrary  to 
the  NOPR,  some  pipelines  wish  to  continue  to 
provide  sales  service.*  The  commenters  state 
that  pipelines  are  not  utilizing  the  current 
regulations  to  provide  sales  service  because 
the  regulations  preclude  a  pipeline  from 
charging  a  reservation  fee  for  sales  service,* 


>  United  specifically  states  that  it  desires  to 
continue  to  {Movide  sales  service.  AGO  states  that  a 
number  of  pipelines  are  retaining  sales  service,  with 
the  support  of  their  traditional  customers. 

*  Section  157.103(e)  states  that  “no  demand 
charge,  reservation  f^,  minimum  bill  provision, 
minimum  take  provisioa  or  any  other  provision  that 
has  the  effect  of  guaranteeing  revenue  may  be 
imposed  for  firm  or  interruptible  sales  service 
provided  under  [Subpart  £].“ 


thus  giving  the  pipeline  no  assurance  of  fixed 
cost  recovery.  ACD  contends  that  the 
regulations  unduly  discriminate  in  favor  of 
pipeline  transportation  over  sales  services. 

To  remedy  this,  AGD  suggests  that  the  final 
rule  provide  that  a  pipeline  and  its  customers 
may  negotiate  a  reservation  fee  for  sales 
service  in  the  same  manner  and  of  the  same 
magnitude  as  the  regulations  provide  for 
transportation  service. 

The  commenters  also  oppose  the  proposal 
that  sales  service  must  be  unbundled  and 
take  place  only  at  mainline  receipt  points. 
They  state  that  these  requirements  would 
benefit  no  one  and  would  unduly  restrict  the 
market  alternatives  which  pipeline  customers 
currently  enjoy.  They  state  that  many  small 
volume  customers,  particularly  small  LDCs, 
benefit  from  bundled  sales  and 
transportation  service  which  relieves  them 
from  the  time-consuming  task  of  arranging 
the  many  administrative  details  incident  to 
imbundled  sales  and  transportation  services. 

APGA  states  that  the  proposal  to  remove 
sales  service  entirely  from  the  optional 
certificate  process  would  be  detrimental  to 
those  gas  market  participants  that  desire 
bundled  sales  service  as  the  most  economical 
means  for  them  of  acquiring  gas  supplies. 
Further,  requiring  pipelines  to  proceed 
through  traditional  7(c)  certificate  procedures 
to  offer  bundled  sales  services  would  weight 
a  pipeline's  business  choices  toward 
providing  transportation  service  only. 

The  commenters  also  contend  that 
eliminating  or  modifying  the  optional 
certificate  sales  provisions  would  be 
arbitrary,  and  would  limit  the  range  of 
competitive  choices  that  currently  exists  in 
the  market  In  contrast  SoCal,  Northern 
Illinois,  and  Pacific  Interstate  either  support 
or  do  not  oppose  the  proposed  revisions  or 
elimination  of  the  sales  regulations. 

Pacific  Gas  requests  that  the  Commission 
clarify  that  sales  service  over  optional 
certificate  facilities  will  be  subject  to  the 
same  regulations  (PGAs,  GICs,  etc.)  as  sales 
service  over  conventional  7(c)  facilities. 

7.  Capacity  Assignment 

SoCal,  the  CPUC,  Pacific  Gas,  Peoples,  and 
Pacific  Interstate  favor  conditioning  optional 
certificates  upon  the  requirement  that  the 
applicant  allow  capacity  assignment.  They 
state  that  such  a  condition  is  a  logical 
extension  of  the  Order  Nos.  436  and  500 
transportation  program  and  will  reduce  the 
risk  of  underutilization. 

Northern  Illinois,  El  Paso,  Arkla,  and 
Natwal  oppose  the  requirement.  El  Paso  and 
Arkla  argue  that  a  capacity  assignment 
program  places  extra  risk  on  the  pipeline, 
and.  therefore,  should  be  left  to  the  discretion 
of  the  pipeline  and  the  shippers.  Northern 
Illinois  states  the  pipeline  should  not  be 
required  to  provide  a  capacity  assignment 
program  because  such  programs  are 
relatively  new  and  have  not  been  fully  tested. 

Natural  opposes  mandatory  capacity 
assignment  programs  because  the  pipeline 
may  want  to  use  the  optional  procedures  for 
incremental  new  capacity  on  existing  lines, 
or  for  the  construction  of  new  laterals.  Under 
these  circumstances,  capacity  assignment 
should  not  be  mandatory  if  it  is  not  available 
on  the  rest  of  the  pipeline's  system. 
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Finally,  Kem  River  comments  that  it  does 
not  oppose  a  mandatory  capacity  assignment 
condition,  provided  that  such  a  condition  is 
applied  consistently.  Kem  River  cites 
Oklahoma-Arkansas  *  for  the  proposition 
that  capacity  assignment  conditions  have  not 
been  imposed  consistently.  Kem  River  states 
that  in  Oklahoma-Arkansas  only  shippers 
who  elected  to  receive  service  under  the 
FTS-1  Rate  Schedule  were  eligible  to 
participate  in  the  program.  Kem  River  argues 
that  this  approach  implies  that  capacity 
assignment  can  be  used  as  a  bargaining  chip 
in  the  negotiation  of  reservation  fees. 

B.  Consolidation  and  Expansion  of  Generic 
Construction  Authorization. 

1.  Replacement  Facilities 

a.  Section  2.55(b).  Many  commenters  * 
oppose  the  elimination  of  the  existing 
exemption  under  §  2.55(b)  for  replacement 
facilities.  INGAA,  with  the  support  of  many 
of  the  other  commenters,  stated  that  the 
original  reasons  for  the  S  2.55(b]  provisions, 
administrative  efficiency,  safe  pipeline 
operations,  and  uninteirupted  service,  remain 
valid  today.  Generally,  the  opponents  argue 
that  a  certificate  or  prior  notice  requirement 
would  delay  replacement,  add  expense,  and 
unnecessarily  complicate  a  pipeline's  ability 
to  maintain  safe  and  reliable  facilities.  For 
safety  reasons,  they  argue,  a  pipeline  must  be 
able,  on  short  notice,  to  replace  facilities 
where  corrosion  or  other  damage  has 
occurred. 

Furthermore,  they  state,  the  safety  record 
of  pipelines  is  good.  They  argue  that  the 
NOPR  gives  no  justiHcation  for  this  proposal, 
cites  no  specihc  occurrences  of  serious 
environmental  harm  resulting  from  past 
replacement  activities  and  fails  to  identify 
any  environmental  problems  that  justify  prior 
notice  for  replacement  activity.  Finally,  they 
argue  that  replacement  activities  under 
S  2.55(b)  occur  in  existing  rights-of-way 
where  environmental  factors  already  have 
been  evaluated  when  the  certificate  for  the 
facility  was  frrst  issued. 

Many  commenters  state  that  most 
replacement  projects  are  minor.  Therefore, 
they  argue,  rather  than  eliminating  the 
exemption  totally,  the  Commission  should 
establish  a  realistic  threshold  that  would 
trigger  the  requirement  to  construct  such 
replacement  under  {  157.208.  Commenters’ 
suggestions  for  defining  minor  replacement 
projects  generally  include  cost  and  length 
limits  and  range  from  $50,000  to  $2,500,000  in 
cost  and  1,000  feet  to  two  miles  in  length. 
Other  suggested  alternatives  to  totally 
eliminating  the  exemption  include 
maintaining  the  exemption  for  replacement 
projects  that  are:  confined  to  existing, 
previously  disturbed  rights-of-way  (United); 
replacement  of  less  than  1,000  feet  in  length 
within  the  existing  right-of-way  (National 
Fuel);  replacement  of  meters  or  regulators  at 
an  existing  meter  station  (Northwest);  routine 
compressor/ driver  replacements  and 
emergency  safety  replacements  (Pacific  Gas); 


*  53  FERC 1  61,019  (1990). 

*  Algonquin.  AGA,  AMR,  CNG.  Columbia  LNG, 
Enron,  INGAA,  Natural.  Northwest  Pacific 
Interstate,  Panhandle,  SoCal,  Southern,  Tennessee, 
Texas  Gas,  Transco,  and  Williston  Basin. 


emergency  repairs  and  any  other  activity 
which  must  be  taken  to  comply  with  DOT 
regulations  (Columbia).  Southern  suggests 
keeping  the  8  2.55  exemption  but  requiring 
compliance  with  §  157.206(d)(2)  if 
replacement  activity  requires  land  to  be 
disturbed.  Southern  also  would  exclude 
replacement  of  facilities  within  existing 
structures. 

EPA  and  Interior  support  the  proposal 
stating  that  the  Commission  has  accurately 
assessed  the  potential  for  environmental 
impact  to  occur  as  a  result  of  replacement 
projects  on  existing  pipelines  and  associated 
facilities.  Interior  and  EPA  argue  that 
pipelines  built  before  NEPA  probably  did  not 
consider  issues  such  as  habitat  for 
endangered  species,  wetlands,  unique 
environmental  areas,  or  frshery  spawning 
areas.  EPA  states  that  pre-1940  pipelines 
were  built  mostly  by  hand  with  limited  heavy 
equipment  and  narrow  construction  rights-of- 
way.  Thus,  EPA  argues,  replacing  these 
pipelines  using  modem  methods  invariably 
disturbs  new  ground,  leading  to  the  same 
concerns  as  with  new  construction. 

The  National  Trust  believes  that  the 
proposal  does  not  go  far  enough,  arguing  that 
all  replacement  facilities  should  be  subject  to 
environmental  assessment  to  determine 
whether  they  would  have  a  signifrcant  impact 
on  the  environment.  It  states  ffiat  there  is 
nothing  in  the  record  indicating  that 
replacement  projects  costing  under 
$10,000,000  would  not  have  a  significant 
environmental  impact.  INGAA  contends  that 
the  National  Trust  overlooks  the  fact  that  a 
“major  federal  action”  triggers  NEPA  and  a 
"federal  undertaking”  has  already 
determined  that  replacement  activities  are 
purely  private  activities  excluded  from  NGA 
jurisdiction  because  it  is  not  within  the 
defrnition  of  "facilities”  under  section  7  of  the 
NGA. 

b.  Toxic  Substances.  National  Fuel  argues 
that  the  Commission  should  not  exclude 
removal  of  facilities  which  may  be 
contaminated  with  toxic  substances  from 
automatic  authorization  because  the  Toxic 
Substances  Control  Act  provides  sufficient 
protection.  Enron  and  National  Fuel  contend 
that  the  proposal  to  exclude  the  removal  of 
facilities  that  “may  be”  contaminated  is 
vague.  National  Fuels  suggests  limiting  the 
exclusion  to  removal  of  facilities  known  to  be 
contaminated  with  toxic  substances. 

c.  Residential Right-of-Way.  Arkla 
contends  tiiat  Commission's  concern  with 
replacement  of  facilities  in  residential  areas 
in  unnecessary  because  the  safety  of  those 
located  near  a  pipeline  is  the  responsibility  of 
the  DOT,  which  has  in  place  regulations 
concerning  pipeline  safety.  Arkla  argues  that 
the  Commission  cites  no  reasons  why  DOT 
regulations  are  insufficient.  Southern  argues 
that  the  Commission  should  allow  self- 
implementing  replacement  activity  to  proceed 
if  all  owners  of  proximate  residences  are 
right-of-way  grantors,  successors  in  title  to 
right-of-way  grantors,  or  otherwise  consent. 
Further,  states  Southern,  right-of-way  grants 
already  allow  pipeline  companies  to  maintain 
and  replace  their  existing  facilities. 
Landowners  are  aware  of  the  likelihood  of 
these  activities  occurring  when  negotiating 
rights-of-way  with  pipelines. 


Enron  argues  that  there  is  no  support  for  the 
suggestion  that  it  may  be  environmentally 
preferable  to  construct  new  facilities  in  a 
different  right-of-way  rather  than  replacing 
them  in  the  original  right-of-way.  Enron 
states  that  this  would  cause  delay  in 
replacing  deteriorating  facilities  while  the 
pipeline  negotiates  a  new  right-of-way  and 
prepares  environmental  analysis  for  the  new 
route.  Enron  argues  that,  since  the  pipeline 
has  compensated  the  landowner  for  the 
easement  granted  for  the  right  to  construct 
facilities  plus  ingress  and  egress,  due  process 
precludes  the  Commission  from  depriving  the 
pipeline  of  its  property  rights. 

Texas  Gas  and  INGAA  argue  that 
replacement  activities  occur  on  existing 
rights-of-way  for  which  the  Commission 
already  evaluated  environipental  factors 
when  the  certfficate  for  facilities  was  Hrst 
issued.  Illinois  contends  that  replacement  on 
the  existing  easement  would  likely  incur 
fewer  adverse  agricultural  impacts  than 
construction  of  another  pipeline  along  a 
different  route. 

d.  Conflict  with  Department  of 
Transportation  Regulations.  Many 
commenters  *  expressed  concern  regarding 
an  apparent  conRict  between  the  proposal  to 
eliminate  the  exemption  for  replacement 
activity  in  8  2.55(b)  and  the  DOTs  safety 
regulations  governing  natural  gas  pipeline 
facilities.  The  Natural  Gas  Pipeline  Safety 
Act  of  1978  (NGPSA)  •  directs  the  Secretary 
of  Transportation  to  establish  minimum 
federal  safety  standards  for  the 
transportation  of  gas  and  pipeline  facilities. 
The  DOTs  regulations  require  pipeline 
operators  to  take  prompt  action  to  correct  a 
safety  related  condition. 

INGAA,  Arkla,  Northwest,  CNG,  and 
Columbia  argue  that  the  interim  rule  requiring 
30  day  notice  to  the  Commission  before 
replacement  of  any  pipeline  facilities  is  in 
apparent  conflict  with  the  DOT s  safety  rules 
and  the  pipeline's  obligation  thereunder  to 
act  promptly  to  correct  a  hazardous 
condition.  'They  contend  that  the  operator 
who  immediately  repairs  faulty  pipe  without 
giving  the  30  day  notice  complies  with  DOTs 
regulations  but  not  with  the  Commission's. 

The  operator,  they  contend,  cannot  comply 
with  both  regulations. 

Arkla  argues  that  although  the  Commission 
points  out  that  the  30  day  notice  requirement 
should  not  lead  to  a  result  contrary  to  that 
required  by  DOT  regulations,  the  exemption 
in  Subpart  I  of  Part  284  from  section  7 
certiRcate  requirements  may  not  resolve  the 
conflict  between  the  Commission’s  proposed 
requirements  and  DOT  regulations.  Arkla, 
CNG,  Tennessee,  and  Texas  Gas  argue  that 
the  Commission’s  reference  to  the  emergency 
regulations  in  Subpart  I  is  confusing,  since 
those  regulations  are  written  to  address  short 
term  emergency  sales  and  transportation  of 
gas  and  new  facilities  constructed  to 
effectuate  those  deliveries  rather  than  the 
replacement  of  existing  facilities. 


*  INGAA,  Northwest,  Arkla,  CNG  Enron, 
Panhandle,  AGA  ANR  Tennessee,  Texas  Gas,  KN 
Energy,  UDC  United,  and  DOE. 

*  49  U.S.C.  1 1671  et  seq.  (1989). 
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Arkla  states  that  the  exemption  for 
emergency  construction  must  be  retained  in 
S  2.55(b)  to  ensure  that  there  will  be  no  delay 
in  replacing  facilities  presenting  a  hazardous 
condition.  National  Fuel,  Texas  Gas,  and 
United  propose  that  the  regulations  make 
clear  that  emergency  replacements  can  be 
performed  writhout  delay.  Tennessee 
proposes  that,  absent  restoration  of  §  2.55(b). 
the  Commission  provide  that  any  pre¬ 
construction  reporting,  filing  or 
environmental  requirements  relative  to 
replacement  activities  will  not  apply  when 
reasonable  concerns  for  safety  or  the  DOT 
safety  regulations  require  immediate  action 
to  replace  existing  facilities. 

Appalachian  Energy  requests  the 
Commission  to  clarify  that  pipeline 
construction  of  taps  to  connect  independent 
producer-owned  wells  or  production  and 
gathering  facilities  to  pipelines  remain 
exempt  from  certification  and  prior  notice 
requirements  under  9  2.55(b). 

2.  Part  157 

a.  Accelerated  Construction 
Authorization — i.  General  Comments.  Most 
commenters  generally  support  the  proposed 
accelerated  construction  authorization  but 
disagree  with  individual  aspects  of  the 
proposal.  For  example,  Columbia  states  that, 
although  it  generally  supports  the  proposal, 
the  pre-conditions,  especially  regarding 
protests,  may  present  obstacles.  Similarly, 
ANR  states  that,  with  certain  modiHcations, 
the  proposal  would  be  benencial  but  because 
major  projects  usually  are  opposed,  the 
proposal  is  not  a  substitute  for  other 
construction  authority.  The  CEQ  comments 
that  although  the  proposal  would  serve  the 
goal  of  expediting  the  certificate  process,  its 
e^ect  on  environmental  quality  or  existing 
review  requirements  is  not  treated.  Northern 
Illinois  supports  the  proposal  but  believes 
that  the  expedited  procedures  should  also 
apply  to  projects  prepared  to  meet  the 
specific  needs  of  a  customer.  INGAA.  as 
discussed  below,  strongly  supports 
accelerated  construction  authorization  but 
would  change  some  aspects  of  the  proposal. 

The  CPUC  opposes  the  proposed  rule  for 
accelerated  construction  certificates.  It  states 
that  the  presumption  of  public  convenience 
and  necessity  for  construction  is  irrational 
because  the  Commission  would  fail  to  make  a 
particularized  finding  supported  by  evidence 
as  required  by  section  7(e)  of  the  NGA. 
Further,  it  contends,  there  is  no  determination 
of  need  or  ability  to  perform  merely  because 
no  protests  are  Hied. 

Enron  proposes  that  the  Commission, 
rather  than  implementing  §  157.219,  expand 
the  definition  of  eligible  facility  in 
§  157.202(b)(2)(i)  to  include  mainline 
facilities,  facilities  which  would  effectuate 
the  expansion  of  mainline  facilities,  and 
facilities  necessary  to  receive  gas  from 
synthetic  natural  gas  or  liquefied  natural  gas 
plants.  Enron  argues  that  ^is,  accompanied 
by  an  increase  in  the  dollar  limitation  for 
blanket  certiHcate  authorization  as  proposed 
in  the  NOPR,  would  permit  many  of  the 
activities  contemplated  by  9  157.219  to 
proceed  under  9  157.208,  thereby  streamlining 
the  construction  procedures  and  increasing 
competition  in  the  market  place. 


INGAA  would  have  the  Commission  delete 
from  the  definition  of  “eligible  facility"  in 
9  157.202(b)(2)(i)  the  limitation  that  the  gas 
supply  facility  is  a  jurisdictional  facility 
necessary  to  connect  the  system  of  the 
blanket  certificate  holder  to  natural  gas 
supplies  destined  for  the  system  supply  of  an 
interstate  pipeline  company.  According  to 
INGAA,  this  deletion  would  permit  interstate 
pipelines  to  utilize  the  blanket  certificate 
authorization  more  broadly  and  to  increase 
their  flexibility  in  connecting  new  sources  of 
gas  without  the  delay  of  obtaining 
Commission  approval. 

Arkla  proposes  a  revision  of 
9  157.211(a)(l)(i)  to  permit  automatic 
authorization  of  sales  taps  installed  to  serve 
rural  end-users  not  previously  served  by  a 
distribution  company,  subject  to  the 
volumetric  limitation  of  9  157.211(a)(l)(ii). 

EXDMAC  argues  that  construction  activities 
undertaken  by  LNG  facilities  costing  less  that 
$50,000,000  should  be  permitted  if  the  terms 
of  proposed  9  157.219  are  met.  DOMAC 
requests  that  the  proposed  rule  be  modifled 
to  ensure  that  blanket  certificates  issued  to 
LNG  companies  allow  the  same  range  of 
activities  as  certiflcates  obtained  by  other 
regulated  entities  subject  to  the  rule. 

National  Fuel,  Tennessee,  and  Texas  Gas 
propose  that  the  new  expedited  procedure  be 
applicable  to  the  construction  of  facilities  for 
sales  service.  National  Fuel  states  that  open 
season  and  rate  requirements  of  9  157.219(b) 
seem  applicable  only  to  projects  intended  to 
serve  new  markets  for  transportation  service. 
Therefore,  it  requests  the  Commission  to 
clarify  that  the  requirements  of  9  157.219(b) 

(5)  and  (6)  apply  only  to  the  extent  that  new 
capacity  would  become  available  for 
transportation  service  under  part  284. 

ANR  proposes  that  the  Commission  modify 
the  requirement  that  the  applicant  must  hold 
both  1  part  157  and  a  part  284  blanket 
certificate  to  allow  companies  like 
independent  storage  companies  to  become 
eligible  for  the  expedited  construction 
procedure.  Northern  Illinois  disagrees  with 
ANR's  proposal. 

ii.  Protests — INGAA.  Williams,  ANR, 
Transco,  Pacific  Gas,  Northwest,  Columbia, 
Great  Lakes,  Southern,  and  the  NY  Task 
Force  express  concern  that  insubstantial  or 
frivolous  protests  would  automatically 
convert  a  prior  notice  filing  to  a  section  7(c) 
proceeding.  Pacific  Gas  states  that  the 
Commission  should  be  as  explicit  as  possible 
in  describing  what  constitutes  a  valid  protest 
INGAA,  with  the  support  of  many 
commenters.  states  that  the  Commission 
should  institute  a  procedure  for  identifying 
and  rejecting  insubstantial  protests  and 
provide  a  procedure  for  summary  disposition 
of  protests  which  do  not  raise  factual  issues 
necessitating  a  hearing  or  that  do  not  contain 
specific  and  legally  su^icient  grounds  for 
blocking  a  project.  INGAA  fuller  contends 
that  protests  raising  specific  legal  or  policy 
objections  but  which  present  no  contested 
issues  of  material  fact  should  only  be 
converted  to  section  7(c)  proceeding  by  a 
Commission  order  after  a  determination  that 
the  protest  cannot  be  summarily  dismissed 
on  legal  or  policy  grounds. 

AGD  states  that  the  above  commenters 
point  to  no  specific  instance  of  a  meritless 
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protest  unduly  delaying  the  Commission’s 
review  process.  Furthermore,  it  states,  the 
Commission's  regulations  already  permit  the 
niing  of  motions  for  summary  disposition  of  a 
protest.  The  Commission  itself,  states  AGD, 
has  summarily  dismissed  protests  and 
permitted  interstate  transportation  service  to 
commence  under  blanket  transportation 
certiflcate  notice  and  protest  procedure.^ 

AGD  further  argues  that  there  should  be  no 
distinction  between  issues  of  fact  and  issues 
of  law  and  policy  because  NGA  section  7 
recognizes  no  such  distinction  in  terms  of  the 
Commission's  duty  to  investigate  all  factors 
in  determining  whether  a  given  certiflcate 
application  would  serve  the  public 
convenience  and  necessity. 

iii.  Stafl  Protests — ^INGAA  argues  that  the 
Commission  should  disallow  staff  protests 
that  do  not  meet  the  requirements  of 
speciflcity  and  legal  sufficiency  that  should 
be  required  of  outside  protests.  In  addition. 
INGAA  believes  that  the  Commission  should 
establish  Arm  deadlines  for  completion  of 
staffs  environmental  analysis. 

INGAA  and  Southern  recommend  that  the 
pipeline  be  flee  to  commence  construction  at 
its  own  risk  if  the  Commission  does  not  act 
on  a  protest  within  60  days  after  the  period 
for  withdrawing  or  otherwise  resolving  the 
protest  AGD  and  Tennessee  disagree  with 
this  suggestion.  AGD  states  that  the  purpose 
of  the  protest  period  is  to  provide  a  before- 
the-fact  review  of  propos^  pipeline 
construction  projects.  Tennessee  argues  that 
such  a  procedure  is  impractical  and 
inefflcient  because,  if  ^e  Commission 
subsequently  determines  that  the  protest  was 
valid,  the  construction  completed  would  have 
to  be  removed.  Furthermore,  states 
Tennessee,  the  procedure  is  inconsistent  with 
the  Conunission’s  NEPA  obligations  because 
the  Commission  would  be  acting  on  a  protest 
after  environmental  disturbance  had 
occurred. 

Arkla,  the  CEQ,  El  Paso  and  Enron  contend 
that  staff  should  be  required  to  prepare  an 
EA  within  the  prescribed  protest  period. 
Several  commenters  believe  that  staff  cannot 
complete  the  EA  within  the  proposed  protest 
period.  Williams  contends,  therefore,  that  the 
Conunission  should  not  require  the  fee 
associated  with  a  section  7(c)  if  staff  files  a 
protest  because  of  lack  of  environmental 
data. 

The  CPUC  and  Texas  Gas  propose  that  the 
protest  period  be  lengthened.  Texas  Gas 
contends  that  staff  should  be  required  to 
complete  the  EA  within  the  lengthened  time 
frame,  with  reasonable  extensions  for  good 
cause,  rather  than  allowing  staff  to  protest 
the  filing  if  it  has  not  completed  the  EA.  El 
Paso  would  require  the  Director's  approval 
for  any  extension.  INGAA  and  Enron,  in  their 
reply  comments,  oppose  extending  the  protest 
period. 

iv.  Cost  Limits — AGD.  ANR,  Arkla,  El  Paso 
and  INGAA  comment  that  the  $50,000,000 
limit  on  the  cost  of  projects  under  9  157.219 
should  be  removed  or  raised.  ANR  and  El 
Paso  reason  that  there  should  be  no  limit 
because  any  filed  protest  not  withdrawn  can 


’’  Citing  Northwest  Pipeline  Corp.,  51  FERC 
1 61.289  (1990). 
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elevate  the  application  to  a  section  7(c). 
United  suggests  that  there  be  a  120  day  prior 
notice  time  limit  for  projects  costing  more 
than  $50,000,000.  Commenters  also  state  that 
if  the  cost  limits  remain,  the  Commission 
should  allow  adjustments  for  inflation. 

The  NY  Task  Force  opposes  removing  the 
cost  limit  under  $  157.219  because  it  believes 
that,  generally,  the  greater  a  project's  cost, 
the  greater  its  scope,  which  necessitates  a 
longer  time  for  review.  Therefore,  it  argues, 
there  is  a  greater  likelihood  that  the  project 
would  be  handled  under  section  7(c).  Interior 
states  that  the  cost  ceilings  seem  arbitrary 
since  no  linear  connection  between  cost  and 
environmental  effect  has  been  demonstrated. 

V.  Rates — MichCon  objects  to  the  lack  of  a 
determination  of  need  in  the  proposed 
accelerated  procedure.  It  states  that  the 
pipeline  should  demonstrate  that  the  facilities 
are  the  most  cost  effective  means  of  serving 
the  relevant  market  and  are  economically 
justified.  Further,  the  Commission  should 
require  that  the  cost  not  be  included  in  the 
rate  base  in  any  subsequent  rate  case  unless 
the  pipeline  demonstrates  that  the  average 
incremental  cost  of  new  facilities  based  on 
the  expected  throughput  is  at  or  below  the 
market  price  for  the  service.  Otherwise, 
argues  MichCon  the  new  facilities  should  be 
incrementally  priced. 

MichCon  ^liher  states  that  the  pipeline 
should  be  at  risk  for  any  part  of  the 
incremental  price  in  excess  of  its  existing 
Part  284  system  rate.  MichCon  states  that  to 
lessen  the  chance  for  subsidization  by 
existing  customers,  the  cost  of  new  facilities 
can  be  rolled  into  rate  base  if  they  can  stand 
alone  in  the  market  place  and  if  the  pipeline 
can  show  that  this  beneRts  all  of  its 
customers. 

INGAA  opposes  MichCon's  proposal.  It 
states  that  any  new  facilities  will  be 
constructed  for  either  system  supply  r  for 
certain  customers  who  desire  an  incremental 
service.  INGAA  contends  that,  in  the  brst 
case,  cost  will  be  rolled-in  and  cannot  be 
incrementally  priced  and  in  the  second  case, 
they  will  be  supported  by  precedent 
agreements  or  contracts.  INGAA  states  that 
the  specific  evidence  of  need  demonstrated 
by  such  agreements  or  contracts  undercuts 
MichCon's  premise.  Further,  INGAA  argues, 
if  a  certiRcate  is  issued  under  section  7  the 
facilities  have  been  found  to  be  in  the  public 
convenience  and  necessity  and  therefore  the 
costs  are  includable  in  the  rates. 

Peoples  also  comments  that  the  project 
must  be  economically  justified.  This  will 
occur,  states  Peoples,  if  the  pipeline  and/or 
the  benefitting  customer  will  bear  the  full 
risks  and  costs  of  the  project.  Peoples  would 
condition  all  construction  authorization, 
except  automatic  authorization  under 
S  157.208  to  require  that  the  pipeline:  (1) 
accept  a  limited  term  throughput  condition  to 
prevent  subsidization  by  other  customers 
and/or  2)  apply  incremental  rates  for  a  fixed 
term  so  that  roll-in  will  not  increase  general 
system  rates  or  until  one  half  of  the 
depreciable  life  of  the  property  has  passed. 

Louisiana  Mid-Con  and  MidCon  oppose  an 
at  risk  condition  on  pipelines  because,  they 
state,  it  would  discourage  new  pipeline 
construction  of  supply  area  pipeline  facilities. 
They  believe  that  such  a  condition  would 


cause  unreasonable  hardship  to  natural  gas 
producers  and  pipeline  companies.  Further, 
they  believe  that  this  would  further  depress 
natural  gas  prices  at  the  wellhead,  reduce 
exploration,  and,  ultimately  tend  to  further 
complicate  a  secure  gas  supply  at  reasonable 
prices. 

Northern  Illinois  proposes  that  the  new 
regulations  be  available  only  if  a  pipeline's 
proposal  to  expand  service  supports  a  finding 
that  using  rolled-in  rates,  there  will  be  no 
significant  adverse  economic  impact  on 
existing  customers  for  seven  years. 

ANR  opposes  both  Peoples'  and  Northern 
Illinois'  proposals  which,  ANR  states,  assume 
that  existing  customers  never  benefit  ffom 
the  new  construction.  Natural  argues  that 
Peoples'  and  Northern  Illinois'  proposals 
would  create  steps  at  the  construction  phase 
unnecessary  to  protect  customers.  Further, 
they  contend  that  the  effects  on  customers 
will  not  come  about  until  the  pipeline's  next 
rate  case  because  new  facilities  can  have  no 
rate  impact  on  existing  customers  until  the 
pipeline  proposes,  and  the  Commission 
approves,  that  the  costs  be  rolled-in  to  its 
rates. 

The  NY  Task  Force  disagrees  with  the 
proposal  to  fix  initial  rates  for  services 
involving  new  construction  at  the  existing 
rolled-in  rates  with  the  question  of 
establishing  incremental  rates  for  the 
services  due  to  higher  costs  being  answered 
in  the  pipeline's  general  rate  case.  It  contends 
that  this  procedure  is  likely  to  inhibit  rather 
than  expedite  the  certificate  process  and 
harm  non-participating  customers. 

AGO  and  Long  Island  believe  that  the  rate 
design  condition  is  too  restrictive.  AGO 
contends  that  if  the  pipeline  and  its 
customers  that  are  to  receive  service  under 
the  new  project  so  agree,  they  should  be 
permitted  to  derive  initial  rates  on  the  basis 
of  the  incremental  cost  of  the  project.  Further, 
states  AGO,  since  the  pipeline  may  reap  a 
windfall  if  rates  generated  at  the  incremental 
cost  of  the  project  would  be  below  the  system 
average  rates,  the  Commission  should  require 
the  pipeline  to  charge  the  lesser  of  the  system 
rate  or  the  incremental  rate. 

Long  Island  argues  that  a  pipeline's  system- 
wide  rates  based  on  its  cost  of  service  as  it 
exists  before  the  expansion  will  generally  be 
insuRicient  to  recover  the  costs  of  the 
expansion  thus  nearly  guaranteeing 
underrecovery  of  the  pipeline's  costs.  This, 
contends  Long  Island,  will  discourage 
accelerated  construction  applications. 

ANR,  Enron,  and  Process  Gas  assert  that 
the  appropriate  forum  to  address  rate  issues 
is  in  individual  NGA  {  4  rate  proceedings 
rather  than  through  the  generic  conditions 
proposed  by  some  commenters. 

Long  Island  comments  that  pipelines, 
rather  than  risking  substantial  underrecovery 
of  their  costs,  may  seek  contribution  in  aid  of 
construction  from  LDCs  and  end-users 
requesting  incremental  service  thus 
increasing  the  cost  to  the  ultimate  consumer. 
Long  Island  proposes  that  the  Commission 
permit  LDCs  and  end-users  to  pay  a 
negotiated  monthly  demand  charge  to 
guarantee  to  the  pipeline  the  revenue 
necessary  to  enable  the  project  to  go  forward. 
Long  Island  states  that  existing  customers 
would  be  protected  because  only  customers 


requesting  the  incremental  service  would  pay 
the  negotiated  fixed  charge. 

vi.  Open  Season  Requirement — Kern  River, 
Natural,  Pacific  Gas  and  Tennessee  oppose 
that  open  season  requirement.  Kern  River 
and  Tennessee  argue  that  a  mandatory  open 
season  would  discourage  pipelines  from 
using  the  new  procedure  because  the  costs 
involved  are  too  great  for  a  pipeline  to 
prepare  a  project  without  the  security  of 
advance  contracted  commitments. 
Furthermore,  they  state  that  the  Commission 
has  approved  initial  capacity  allocation 
where,  prior  to  the  Rling  of  the  application, 
there  were  contractual  commitments  already 
made.  The  remaining  capacity  was  then 
allocated  during  an  open  season.* 

Natural  objects  to  the  open  season 
requirement  for  the  expansion  of  existing 
mainline  capacity  or  the  construction  of  new 
lateral  lines  where  the  facilities  are  to  meet 
demand  represented  by  existing  requests  for 
transportation.  An  open  season,  argues 
Natural,  would  disadvantage  those  with 
existing  requests  for  service. 

Pacific  Gas  opposes  the  open  season 
requirement  because  it  may  be  infeasible  for 
the  relatively  small  volumes  in  the  smaller 
projects  likely  to  be  proposed  under  these 
regulations.  As  an  alternative.  Pacific  Gas 
proposes  that  the  open  season  not  apply  to 
projects  proposing  to  serve  the  pipeline's  own 
system  supply  or  the  identified  needs  of 
specific  customers,  or  projects  with  volumes 
exceeding  a  certain  threshold,  for  example, 
100  MMcf  per  day. 

Texas  Gas  states  that  in  some  instances 
the  open  season  condition  should  be  waived 
or  certain  exceptions  should  be  codified.  It 
gives,  as  an  example,  its  recent  filing  to 
construct  a  loop  along  its  mainline  system  to 
recover  existing  capacity  lost  through 
operating  inefficiencies  on  that  portion  of  its 
system.  Texas  Gas  states  that  it  could  not 
have  conducted  an  open  season  because  the 
project  recaptures  capacity  already 
committed  to  existing  customers. 

vii.  Complete  Application  Requirement — 
APGA  comments  that  the  Commission  should 
codify  the  proposal  to  reject  §  157.219 
applications  with  incomplete  environmental 
information.  Arkla  states  that  the  extensive 
environmental  reports  required  under 

9  157.219  could  delay  rather  than  expedite  the 
procedure.  INGAA  comments  that  the 
Commission  should:  (1)  reject  environmental 
reports  only  if  they  patently  fail  to  comply 
with  significant  and  explicit  Commission 
requirements,  (2)  grant  waiver  of  a  particular 
environmental  report  requirement  if  it  is 
inapposite  to  the  proposed  project,  and  (3) 
allow  the  applicant  to  promptly  cure  an 
incomplete  application  that  contains  only 
minor  or  inadvertent  omissions. 

viii.  Competing  Proposals — ^Tennessee 
recommends  extending  the  time  limits  for 
filing  competing  proposals  to  180  days 
because  it  feels  it  would  be  impossible  to 
compile  a  competing  application  in  the  time 
proposed,  especially  considering  the 
significant  environmental  requirements. 


*  See  e.g..  Green  Canyon  Pipe  Line  Co.,  47  FERC 
9  61.310  (1989)  and  Kern  River  Gas  Transmission 
Co.,  SO  FERC  1 61,099  (1990). 
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Pacific  Gas  urges  the  Commission  to  be 
explicit  in  the  guidelines  and  policies  it  will 
use  to  determine  whether  a  purportedly 
competing  proposal  constitutes  a  valid 
protest  Pacific  Gas  also  urges  the 
Commission  to  dismiss  purportedly 
competing  applications  if  they  do  not  have 
the  support  of  the  customers  they  propose  to 
serve,  or  of  a  pipeline  they  propose  to  utilize. 

b.  Changes  to  Existing  Construction 
Authorizations. — i.  Project  Cost  Limits  for 
Blanket  Construction  Certificates.  AGA, 
ANR.  APGA.  Arkla,  and  INGAA  endorse 
raising  the  maximum  cost  limits  for  blanket 
construction  certificates  as  a  sound  step 
toward  accelerating  pipeline  construction.  El 
Paso  contends  that  the  limits  should  be 
raised  to  $15,000,000  and  $40,000,000  to  be  of 
maximum  benefit  to  the  public  because,  for 
example,  replacement  of  a  single  small  to 
medium  sized  compressor  unit  can  easily 
exceed  the  $10,000,000  limit.  Columbia 
supports  the  proposal  but  urges  the 
Commission  to  treat  cost  limits  for  off-shore 
construction  separately  because  construction 
costs  are  higher  for  off-shore  projects. 
Columbia  suggests  cost  limits  of  $15,000,000 
and  $30,000,000  for  off-shore  construction 
projects. 

The  Wisconsin  PSC  and  the  CPUC  oppose 
increasing  the  cost  limits  for  blanket 
construction  certificates.  The  CPUC 
comments  that  the  cost  limits  are  already  too 
high  and  permit  construction  of  significant 
new  facilities  without  adequate  review. 

ii.  Identification  of  Affiliates.  APGA  and 
Arizona  Electric  support  the  proposal  to 
identify  affiliates.  Texas  Gas  comments  that 
the  wording  in  the  proposed  regulation  “use 
of  the  proposed  facilities  by  an  affiliate"  is 
impractical  for  an  open  access  pipeline 
because  of  all  of  its  transportation  facilities, 
by  definition,  could  be  "used”  by  any  entity, 
including  an  affiliate.  This,  argues  Texas  Gas, 
would  result  in  the  pipeline’s  listing  every 
one  of  its  affiliates  in  all  of  its  prior  notice 
requests  involving  open  access  facilities. 
Therefore.  Texas  Gas  urges  the  Conunission 
to  modify  proposed  §  157.205(b)(7)  to  either 
eliminate  the  term  “use"  or  specifically  define 
the  type  of  affiliate  involvement  for  which  the 
Commission  is  interested  in  obtaining 
information. 

Enron  contends  that  this  requirement 
should  be  rejected  as  unnecessary  because 
Order  Nos.  497  and  497-A  •  adopt  standards 
of  conduct  and  reporting  requirements  to 
govern  the  relationship  between  interstate 
pipelines  and  their  marketing  affiliates. 

ii.  Protest  Periods — Proposed 
§  157.205(e)(2)(i)  decreases  the  protest  period 
for  all  prior  notice  filings  under  Subpart  F. 
except  filings  under  §  157.208(b)  and 
proposed  §  157.219,  to  25  days.  Arkla,  Enron. 
INGAA  and  El  Paso  support  this  shortened 
protest  period  although  El  Paso  disagrees 
with  the  exceptions  for  S  157.208(b)  and 
proposed  $  157.219  filings. 

The  CPUC  and  APGA  oppose  the  25  day 
protest  period.  The  APGA  contends  that 

*  Inquiry  Into  Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines.  53  Fed.  Reg.  22.139  (June  14, 1986)  III 
FERC  Stats.  &  Regs.,  f  30,820  (June  1. 1988):  Order 
No.  497-A.  54  FR  52.781  (Dec.  22, 1989):  III  FERC 
Stats,  ft  Regs.  1  30.668  (1989). 


parties  need  at  least  the  full  45  days  currently 
required  to  receive  notice  and  to  collect 
information  required  to  determine  whether  a 
protest  is  necessary.  Otherwise,  contends 
APGA,  concerned  parties  would  be  forced  to 
Tile  a  protest  to  gain  time  to  evaluate  the 
proposal  fully  which  would  lengthen  rather 
than  shorten  the  certification  process. 

c.  Delegation  to  the  Director — All  who 
commented  on  the  proposals  supported  the 
NOPR  to  increase  the  cost  limits  for 
proposals  to  construct,  acquire,  or  operate 
facilities  which  are  subject  to  the  authority 
delegated  to  the  Director  and  to  expand  the 
Director’s  delegation  authority  to  act  on 
uncontested  abandonment  of  service  or 
facilities. 

d.  Construction  under  NGPA  section  311 — 
The  CEQ,  NY  Task  Force,  Miami  Valley. 
Northern  Illinois,  the  National  Trust  and 
APGA  assert  that  the  Commission’s  approach 
to  environmental  review  of  section  311  is 
flawed.  The  CEQ  argues  that  the 
Commission’s  environmental  approach  under 
section  311  violates  NEPA  and  is  bad  public 
policy.  The  CEQ  and  the  National  Trust 
contend  that  the  Commission  has 
impermissibly  delegated  to  the  pipelines  its 
responsibility  to  ensure  compliance  with 
NEPA.  The  CEQ  alleges  the  same 
Commission  delegation  regarding  NHPA.  The 
APGA  believes  that  section  311  construction 
should  be  subject  to  the  same  prior 
environmental  review  as  required  for  section 
7  certificates.  The  National  'Trust  proposes 
that  the  Commission  conduct  an 
environmental  assessment  with  respect  to 
each  section  311  project.  Miami  Valley 
proposes  full  NEPA  compliance  for  any  major 
construction.  This  would  include 
preconstruction  preparation  of  an 
environmental  assessment,  preconstruction 
circulation  of  the  assessment  for  public 
comment,  and  an  agency  decision  addressing 
and  mitigating  environmental  concerns,  or 
requiring  the  preparation  of  a  full 
environmental  impact  statement. 

The  CEQ,  Fish  and  Wildlife,  and  the 
National  Trust  advocate  rescinding  the 
automatic  construction  authority  under 
section  311.  The  CEQ,  Fish  and  Wildlife,  and 
the  NY  Task  Force  would  require  pipelines  to 
use  the  procedures  under  Part  157  for 
construction  authorization  for  section  311 
facilities. 

AGA  states  that  the  CEQ  and  Fish  and 
Wildlife  misunderstand  the  procedural  nature 
of  N’EPA,  the  nonjurisdictional  status  of 
construction  under  section  311  and  the 
substantial  environmental  compliance 
required  of  section  311  construction  under 
§  157.206(d).  AGA  argues  that  the 
Commission  has  refrained,  and  should 
continue  to  refrain,  from  exercising 
environmental  oversight  under  NEPA 
because  it  lacks  jurisdictional  authority  to  do 

DOE,  AGA,  ANR,  INGAA,  Lone  Star. 
Southm,  and  Williams  share  the  view  that 
the  Commission’s  current  automatic 
authorization  procedures  for  facilities 
authorized  by  section  311  are  working  welt 
and  fully  comport  with  all  of  the 
requirements  of  the  NEPA.  DOE  strongly 
opposes  the  termination  of  automatic 
authorizations  for  section  311  projects,  or  any 


limitations  on  the  types  of  facilities  presently 
eligible  for  automatic  authorization. 

DOE  supports  Arkla’s  proposal  to  adopt,  to 
the  extent  possible,  existing  section  311 
procedures  in  processing  section  7(c) 
applications  because  Commission  policy 
pursuant  to  section  311  does  not  violate 
NEPA  and  has  been  proven  to  be  sound 
public  policy.  DOE  states  that  the  procedural 
and  mitigation  requirements  of  §  157.206(d) 
represent  the  result  of  the  Commission’s 
application  of  NEPA  to  section  311  activities. 
Similarly,  states  DOE,  the  EA  that  the 
Commission  is  preparing  with  respect  to  the 
current  proposed  rulemaking  will  serve  the 
same  function. 

United  and  Enron  object  to  any  move  by 
the  Commission  which  has  the  effect  of 
attaching  NCA  section  7  certificate 
conditions  to  the  authorization  of 
construction  under  NGPA  section  311.  Enron 
states  that  to  do  so  fails  to  recognize  that 
Congress  specifically  intended  that  section 
311  transportation  flow  unencumbered  and 
without  the  delays  inherent  in  section  7 
transportation  service. 

Tennessee  proposes  that  the  Commission 
revoke  $  284.3(c)  to  end  authorization  for 
construction  under  section  311.  Tennessee 
contends  that  the  current  regulations  for 
section  311  construction  are  unnecessary, 
inefficient  and  legally  deficient.  Tennessee 
argues  that  they  are  unnecessary  because 
NGA  section  7  and  the  Commission’s 
regulations  thereunder  provide  ample 
authority  for  interstate  pipeline  construction. 
Furthermore,  the  liberalization  and 
expedition  of  section  7  authorizations 
proposed  in  the  NOPR  further  undercut  any 
need  for  section  311  construction. 

Tennessee  states  that  the  current 
regulations  are  ineffleient  because  the 
facilities  constructed  under  section  311  can 
be  used  only  for  transporting  gas  on  behalf  of 
certain  other  entities.  This,  argues  Tennessee, 
creates  a  class  of  limited-purpose  facilities 
which  is  contrary  to  congressional  intent  to 
integrate  interstate  and  intrastate  gas 
markets  and  to  eliminate  restrictions  on  the 
use  of  facilities. 

Tennessee  argues  that  §  284.3(c)  is  legally 
unsound  for  two  reasons.  First,  it  permits 
construction  of  facilities  of  any  size  or  scope 
without  section  7  certification  so  long  as  the 
facilities  are  used  for  section  311 
transportation.  This,  contends  Tennessee,  is 
contrary  to  congressional  intent  as  expressed 
in  Associated  Gas  Distributors  v.  FERC  * ' 
that  section  311  would  create  only  a  “minor 
exception”  to  the  certification  requirements 
of  NGA  section  7  and  the  NGPA’s  silence 
regarding  authority  for.  and  jurisdictional 
consequences  of.  construction  under  section 
311. 

Second,  Tennessee  states  that  each  time 
the  Commission  has  addressed  the  issue  of 
construction  under  section  311,  in  Order  No 
46,  Order  No.  436  and  the  current  NOPR.  it 
has  recognized  that  its  authorization  of 
section  311  construction  by  rule  is  a  major 

*»  18  C.F.R.  S  284.3(c)  states  that  the  NGA  does 
not  apply  to  facilities  used  solely  for  transportation 
authorized  by  NGPA  section  311(a). 

"899  F.2d  1250  (D.C.  Cir.  1990). 
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federat  action  for  which  H  most  prepare  an 
environmental  assessment.  Tennessee  argues 
that  NEPA  not  only  requires  environmoital 
review  of  proposed  rules,  bnt  further  requires 
that  environmental  implications  be 
considered  with  respect  to  individual  mafor 
projects  undertaken  pursuant  to  those 
rules.** 

Tennessee  notes  that  coostructioa  of 
facilities  for  section  311  transportation  could 
be  accomplished  under  blanket  certificates 
revising  the  definition  of  “eligible  facility" 
in  the  Commission's  blanket  certificate 
regulations  in  S  157.202(bK2Kil  to  include  any 
facility  "that  is  necessary  to  provide  services 
within  existing  certificated  or  otherwise 
authorized  volumes,  or  any  gas  supply 
facility.”  ** 

INGAA  and  United  strongly  sup>poi-t 
maintaining  section  311  as  currently 
implemented  by  die  Commission.  In  response 
to  those  commenters  who  assert  that  the 
Commission's  approach  to  environmental 
review  of  section  311  is  flawed,  INGAA 
states  that  the  Commission  complied  with 
NEPA  in  issuing  the  section  311  rules  by 
imposing  standard  envii-onmental  conditions 
to  section  311  construction,  preparing  an  EA, 
and  issuing  a  FONSI.  By  complying  with  the 
standard  conditions,  a  pipeline  proceeds 
without  creating  a  significant  adverse  impact 
on  the  human  environment. 

INGAA  states  that  construction  under 
section  311  does  not  require  individualized 
approval.  Accordingly,  the  agency  does  not 
take  any  action  that  triggers  N'EPA's  EIS 
requirement.  Furthermore,  §  157.206(d] 
requirements  are  adequate  environmental 
protective  measures  for  section  311 
construction. 

INGAA  contends  that  even  though  section 
311  procedures  are  self-implementing,  they  do 
not  impermissibly  delegate  any  Commission 
responsibilities  under  NEPA  or  NHPA. 
According  to  INGAA.  the  Commission 
fulfilled  those  responsibilities  when  it  issued 
the  section  311  rules.  Furthermore,  section 
311  construction  does  not  trigger  additional 
NEPA  responsibilities.  INGAA  states  that 
construction  under  section  311  does  not 
constitute  a  major  federal  action  under  NEPA 
and  therefore  no  EIS  is  required. 

INGAA  further  states  that  NHPA  does  not 
independently  apply  to  section  311 
construction.  NHPA  does  apply,  states 
INGAA,  through  $  157.206(d)  which  requires 
the  pipeline  to  comply  with  applicable  taw, 
including  the  NHPA,  to  satisfy  NEPA 
obligations.  Columbia  argues  that  the  NHPA 
is  narrowly  worded  and  comes  into  play  only 
if  a  federal  agency  has  undertaken  a  project 
itself  or  has  the  authority  to  license  a  project 
or  approve  expenditures  for  ik**  It  states 


**  Otkig  Scientists' tnst  forPsbIic  Information, 
Inc.  V.  AEC.  481  fZd  1079  |D.C  Cir.  1973)  sad  Port 
of  Astoria,  Oregon  v.  Hod^,  595  F.2d  467  (9th  Cir. 
1979). 

'•Tennessee’s  reply  comments  at  p  3. 

'♦  Citing  Vieax  Carre  Property  Owners, 

Residents  P  Assocs.,  Inc.  v.  Brown,  875  F.2d  453  {5th 
Cir.,  1989)  and  Lee  v.  Thornburgh,  877  F.2d  1053 
(D.C.  Cir.  1989). 


further  that  die  federal  agency's  invohrement 
must  be  substantial.**' Columbia  argues  that, 
since  the  Commission’s  authority  does  not 
extend  to  exempt  facilities,  it  is  doubtful  that 
the  NHPA  imposes  obligations  on  die 
Commission  with  regard  to  construction  of 
those  facilities. 

Columbia  further  argues  that,  if  the 
Commission  adopts  die  NOPR’s  treatment  of 
non-fnrisdictional  facilities  associated  with 
section  311  transportation,  it  should 
specifically  define  which  facilities  are  subject 
to  the  revised  regulations  and  exclude 
production  and  gathering  facilib'es  as  defined 
in  NGA  section  1(b)  and  auxiliary  and  tap 
facilities  under  i§  2.55  fa)  and  (d)  of  the 
Commission’s  regulations. 

'  AGO  states  that  the  customers  of  interstate 
pipelines  may  be  substantially  affected  by 
the  pipeline’s  construction  of  section  311 
facilities  since  such  construction  can  be 
major  and  can  also  involve  the  bypass  of 
LDCs  for  direct  service  to  their  industrial 
end-user  customers  by  interstate  pipelines. 
TherefOTe,  it  urges  the  Commission,  in 
furtherance  of  its  consumer  protection 
responsibilities,  to  maintain  a  30  day  prior 
notice  requirement  and  to  make  such  notice 
public. 

Columbia  and  El  Paso  request  that  the 
proposal  to  require  pipelines  to  file  evidence 
of  compliance  with  §  157.206(d)  at  least  45 
days  prior  to  construction  or  abandonment  of 
facilities  under  section  311  be  changed. 
Columbia  argues  that  this  requirement  means 
that  the  pipeline  must  receive  all  applicable 
clearances  before  giving  notice  to  the 
Commission  thus  creating  delay  before 
construction  can  commence.  Columbia 
proposes  that  the  NOm  clarify  that  a 
pipeline  will  comply  with  section  157.206(d) 
prior  to  construction.  El  Paso  asks  that  if  the 
Commission  determines  that  it  is  necessary 
to  require  notice  prior  to  construction,  it 
exempt  minor  fa^ities. 

C.  Environmentallssues 
1.  Suggestions  for  Streamlining  Process 

Commenters  made  a  wide  range  of 
suggestkms  to  streamline  the  environmental 
review  process.  Many  of  these  suggestions 
are  already  encompassed  in  our  existing  rules 
and  we  are  adc^ting  others  at  this  time. 

Alabama-Tennessee  and  APGA  suggested 
that  we  codify  or  at  least  encourage  the  use 
of  prefiling  consultation,  which  allows 
applicants  to  consult  with  the  environmental 
staff  prior  to  filing  an  application.  Great 
Lakes  would  substitute  scoping  as  a  method 
of  defining  the  environmental  data  that  is 
required  to  be  submitted  under  §  380.12. 

'The  Siting  Council  suggests,  particularly  for 
projects  under  the  accelerated  authorization 
procedure  with  limited  pn^est  periods,  that 
§  2.69  be  amended  to  require  an  applicant  to 
notify  any  interested  state  agency  of 
proposed  construction  30  days  prior  to  the 
publication  of  the  landowner  notice  pressed 
in  the  NOPR. 

KN  Energy.  INGAA.  and  El  Paso  noted  that 
the  environmental  review  process  would  be 
accelerated  if  the  Commission  established 
project-specific  timetables  for  the  preparation 


“  Citing  Techworld  Dev,  Corp.  v.D.C 
Preservation  League,  648  F.  Supp.  106  (D.D.C.  1988). 


of  environmental  documents.  They  argue  that 
such  timetables  would  assist  appKcants  in 
planning  other  phases  of  their  projects. 

INGAA  suggests  the  use  of  programmatic 
environmental  analyses  and  tiering  to  limit 
the  extent  of  the  analysis  required  for  specific 
projects,  arguing  that  by  adopting  a 
programmatic  approach  for  reviewing  minor 
facilities  and  similar  environmental  impacts, 
the  Commissioa  can  reduce  the  delays  and 
regulatory  burdens  of  projects  that  fall  within 
generic  categories. 

INGAA  also  suggests  that  environmental 
consultants  can  provide  a  resource-efficient 
tool  for  independent  review  of  proposed 
actions,  noting  that  CEQ  regulations  allow 
consultants,  selected  by  the  lead  agency  and 
paid  by  the  applicant  to  prepare  an  EIS  or 
EA  under  certain  drcumstances.  INGAA  and 
the  CEQ  comment  that  they  believe  that 
applicant-prepared  EAs  or  draft  ElSs  could 
be  submitted  with  the  pipeline  company's 
application,  thereby  reducing  cost  and 
delays. 

INGAA,  KN  Energy,  and  Enron  suggest  that 
the  Commission  differentiate  between  an  EA 
and  EIS  in  terras  of  the  information  required 
by  §  380.12  and  limit  the  information  required 
in  both  to  issues  raised  in  scoping.  El  Paso 
suggests  that  the  Commission’s  stall  be 
limited  to  no  more  than  two  separate  and 
distinct  data  requests  per  application. 
Tennessee  characterizes  the  §  380.12 
information  requirements  as  costly  and 
burdensome. 

AGFA,  El  Paso,  Enron,  and  INGAA  express 
concern  about  the  criteria  by  which  an 
environmental  report  would  be  judged 
inadequate.  They  argue  that  an  appKcation 
should  not  be  reject^  unless  patently 
deficient,  and  note  that  some  information 
required  in  the  environmental  reports,  such 
as  field  survey  based  information,  is  difficult 
to  obtain  earfy  in  the  planning  phase. 

2.  Balancing  NEPA  Requirements 

Commenters  have  significantly  diverse 
views  ot  the  Commission’s  responsibilities  in 
implementing  NEPA.  On  one  hand,  CEQ 
objects  to  the  Commission’s  method  of 
accelerating  the  traditional  7(c)  certification 
process  by  tailoring  the  level  of 
environmental  review  based  on  non- 
environmental  factors,  such  as  cost  or 
whether  protests  are  filed.  It  argues  that  the 
level  of  environmental  review  should  be 
based  <mi  the  potential  for  environmental 
impact  It  incorrectly  states  that  traditional 
section  7(c)  applications  normally  require  an 
EIS.  The  CEQ  also  comments  that 
environmental  review  under  the  optional 
certificate  procedures  relies  only  on  the 
envirmimental  compliance  criteria  of 
§  157.206(d). 

INGAA  argues  that  NEPA  does  not  require 
the  Commission  to  elevate  environmental 
concerns  above  the  public  interest  and  that 
the  Commission  must  consider  environmental 
factors  on  an  equal  basis  with  other 
concerns.  It  argues  that  the  Commission  goes 
too  far  by  imposing  specific  environmental 
standards  during  constnictioa  enforcing 
compliance  with  environmental  statutes  that 
other  agencies  independently  regulate,  and 
by  increasing  environmental  review  for 
certain  categories  of  construction  including 
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some  types  of  abandonment,  accelerated 
construction,  and  Section  311  construction. 

In  INGAA's  supplemental  comments  it 
reviews  what  the  Commission  does  in  terms 
of  its  environmental  review  as  compared  to 
other  agencies  and  the  CEQ  requirements. 
INGAA’s  report  included  three  phases;  (1) 
review  and  analysis  of  documentation  and 
case  law  to  discover  how  projects  were 
determined  to  be  major  Federal  actions  with 
a  significant  environmental  impact;  (2) 
identification  of  problematic  aspects  of  the 
NEPA  review  process;  and  (3)  development  of 
recommendations.  According  to  INGAA's 
analysis,  our  process  deviates  signiHcantly 
from  that  recommended  by  the  CEQ  and  from 
the  process  used  by  most  other  agencies. 

INGAA  focused  on  how  agencies  define 
“major  Federal  action"  and  “significant 
environmental  impact”  and  found  that 
interpretation  of  the  phrase  “major  Federal 
actions  significantly  affecting  the 
environment"  involves  mixed  questions  of 
law  and  fact.  In  terms  of  defining  significant, 
the  mechanism  for  making  a  decision  as  to 
whether  a  significant  impact  has  or  will  occur 
as  a  result  of  a  proposed  project  and  an  EIS  is 
required  is  called  a  threshold  determination. 
This  determination  is  accomplished  through 
the  EA. 

In  dealing  with  the  question  of  what  is 
significant,  the  agencies  contacted  admitted 
that  the  CEQ  definitions  were  vague  and  not 
easily  interpreted.  Almost  all  agencies  rely  on 
a  subjective  approach  with  their  personnel 
exercising  professional  judgment  when 
determining  what  is  significant.  NEPA  does 
not  define  either  major  Federal  action  or 
significant  environmental  impact.  The  CEQ 
regulations  in  section  1508.18  attempt  to 
delineate  what  is  a  major  Federal  action  by 
setting  forth  some  general  parameters. 

General  parameters  are  also  set  out  in 
section  1508.27  for  the  term  significantly.  As 
INGAA  states,  “even  reading  and  fully 
comprehending  these  definitions  can  leave 
one  with  an  empty  feeling  when  trying  to 
label  the  wide  variety  of  projects  subject  to 
NEPA  review.”  INGAA  concludes  that  “there 
is  no  clear  cut  mechanism  for  making  such 
determinations  (as  to  what  constitutes  a 
major  Federal  action,  etc.)  since  many  of  the 
conditions  required  for  them  change  with 
each  project  in  degree  if  not  in  texture.” 

INGAA  states  that  there  are  several 
problems  with  the  Commission's 
environmental  review  process.  First,  it  does 
not  follow  CEQ  regulations  calling  for  the 
elimination  of  duplication  of  state  and  local 
regulatory  oversight.  According  to  INGAA. 
the  Commission  considers  that  its  review  of 
environmental  impacts  must  be  done  on  an 
independent  basis  and  thus,  it  cannot 
delegate  its  review  responsibilities  to  other 
agencies.  INGAA  cites  CEQ  guidelines  which 
provide  that  there  are  no  legal  obstacles  to 
delegation  of  collection  of  data  as  long  as  the 
agency  specifies  the  information  to  be 
submitted  and  undertakes  its  own  analysis  to 
assure  the  adequacy  and  objectivity  of  the 
data.  INGAA  also  states  that  the  Commission 
does  not  have  permitting  authorization  for 
environmental  statutes,  though  the 
Commission  often  acts  as  if  it  does.  Instead, 
the  Commission  should  rely  on  those 
agencies  with  primary  oversight  of  the 


environmental  resource  in  question  for 
impact  determinations  (i.e.  significance). 

^cond,  INGAA  further  states  that  the 
Conunission  second  guesses  or  reevaluate  an 
agency's  impact  determinations,  often 
causing  the  applicant  to  retrace  its  steps 
because  the  Commission  required  substantial 
additional  information  after  state  agencies 
have  given  6nal  approval  to  a  project  plan. 

Third,  INGAA  states  that  there  are  a 
number  of  CEQ  regulations  which  were  not 
incorporated  into  the  Commission's  NEPA 
implementation  and  which  are  not  being  used 
according  to  the  intent  of  the  CEQ 
regulations.  Following  page  301  of  INGAA’s 
supplemental  comments  is  a  chart 
summarizing  those  CEQ  regulations. 

INGAA  concludes  that  in  terms  of  defining 
major  Federal  action  and  significant 
environmental  impact,  almost  no  one  has  any 
way  of  measuring  or  quantifying  impacts,  but 
relies  on  a  professional  judgement  approach, 
which  is  a  very  subjective  method  of  making 
threshold  determinations.  INGAA's  response 
is  to  develop  a  Matrix  of  Objective  (M  of  O) 
approach  that  includes  an  impact 
classiHcation  and  quantification  mechanism. 
INGAA  feels  that  this  would  take  the 
guesswork  out  of  the  determination  of 
significance.  Under  the  M  of  O  approach  a  set 
of  numerical  weights  is  applied  to  specific 
categories  of  risk/impacts  along  with 
concrete  deHnitions  for  such  measurements. 
This  approach  would  provide  a  uniform 
system  that  would  take  the  guesswork  out  of 
risk/impact  assessment,  particularly  in  the 
pivotal  EA  phase.  INGAA  states  that  the  M 
of  O  approach  has  been  used  intermittently 
by  several  agencies,  most  notably  Fish  and 
Wildlife.  Starting  at  page  412  of  INGAA’s 
supplemental  comments  is  a  suggested  M  of 
O  approach. 

3.  Nonjurisdictional  Facilities 

The  Commission  received  extensive 
comments  objecting  to  the  proposed 
information  requirements  in  §{  157.211, 
157.212, 157.221  (now  S  157.219),  157.222  (now 
S  157.220),  and  380.12,  and  the  environmental 
compliance  requirements  of  §  157.206(d). 
AGA,  APGA,  AGD,  Columbia,  KN  Energy, 
Southern,  Texas  Gas,  and  United  argue  that 
the  Commission  does  not  have  the  authority 
under  NEPA  to  review  nonjurisdictional 
facilities  and  that  the  Commission's  view  of 
its  responsibilities  is  too  broad.  They  state 
that  the  specific  intentions  and  goals  of  the 
review  process  should  be  clarified.  Those 
commenters  equate  our  information 
requirements  with  the  intent  to  review  each 
nonjurisdictional  facility.  Fish  and  Wildlife 
argues  that  the  Commission  should  not  limit 
its  review  to  “inextricably  related”  facilities. 

ANR,  AGD,  and  Long  Island  argue  that  the 
Commission  ignores  or  does  not  sufficiently 
rely  on  local,  state,  and  other  Federal  reviews 
that  may  be  required  for  nonjurisdictional 
facilities.  Northwest,  Southern,  and  Transco 
argue  that  it  is  unreasonable  to  require  the 
jurisdictional  applicant  to  act  as  a 
Commission  designee  in  obtaining 
information  about  nonjurisdictional  facilities. 
They  also  object  to  the  requirement  that  they 
certify  the  actions  of  nonjurisdictional 
entities. 


4.  Endangered  Species  Act 

CPUC,  Natural,  and  Transco  object  to  the 
Commission's  proposed  regulations  goveming 
compliance  with  the  Endangered  Species  Act 
pursuant  to  S  157.221  (now  §  157.219).  Most 
industry  commenters  question  the  need  for 
consultation  with  Fish  and  Wildlife  when 
that  service  has  given  blanket  clearances, 
while  one  commenter  suggests  that  Fish  and 
Wildlife  be  contacted  regardless  of  the 
issuance  of  a  blanket  clearance.  In  general, 
the  commenters  argue  that  the  Commission's 
regulations  requiring  the  applicants  to  act  as 
non-Federal  representatives  to  contact  the 
appropriate  regional  offices  of  Fish  and 
Wildlife  or  the  National  Marine  Fisheries 
Service  (NMFS)  to  initiate  informal 
consultation  for  each  specific  project  defeats 
the  purpose  of  a  blanket  clearance  from  those 
Federal  agencies.  Finally,  Fish  and  Wildlife 
requests  clariHcation  on  when  the  applicant 
could  act  as  a  non-Federal  representative 
during  the  consultation  process  with  Fish  and 
Wildlife  and  NMFS. 

5.  Cultural  Resource  Procedures 

Many  comments  object  to  the  proposed 
cultural  resource  review  procedures  in 
S§  157.222  (now  §  157.220)  and  380.12(c)(4). 
The  Advisory  Council  and  National  Trust 
state  that  the  proposed  rules  inadequately 
provide  for  compliance  with  Section  106  of 
the  NHPA  and  that  issuance  of  certificates, 
including  blanket  certificates,  must  await 
completion  of  Section  106  compliance.  The 
National  Trust  and  INGAA  argue,  albeit  on 
opposing  sides  of  the  issue,  that  the 
Commission's  view  of  its  NHPA  review  and 
approval  role  is  out  of  scope  with  the  intent 
and  case  law  interpretations  of  Section  106. 

AGA,  Bussey,  and  El  Paso  suggest  that 
Commission's  review  and  approval  role  is 
duplicative  of  the  SHPO's  and  therefore 
unnecessary,  and,  because  the  Commission 
does  not  authorize  expenditure  of  Federal 
funds,  beyond  the  scope  of  Section  106. 
Columbia  and  Tennessee  express  concern 
that  the  NHPA  procedures  may  prove 
burdensome  to  the  SHPOs. 

6.  Proximity  to  Residences 

Algonquin,  Transco,  AGD,  Enron,  and 

Williams  object  to  precluding  use  of  the 
automatic  authorization  procedures  for 
construction  of  facilities  regardless  of  size  or 
cost  that  involves  removal  of  existing 
facilities  and  construction  of  facilities  in 
urban  or  residential  areas.  They  argue  thai 
excluding  automatic  authorization  of 
facilities  that  are  located  in  residential  areas 
where  the  existing  or  proposed  right-of-way 
is  within  50  feet  of  an  existing  permanent 
residence  and  defining  that  residence  as  a 
“sensitive  environmental  area,”  would 
effectively  preclude  speedy  construction  ot 
minor  facilities  especially  in  the  more 
developed  Eastern  United  States. 

ANR,  National  Fuel,  Columbia,  and  Arkla, 
while  not  rejecting  the  notion  that 
construction  near  residences  could  have 
significant  effects,  object  to  the  50-foot 
criterion  as  being  arbitrary  and  suggested 
that  it  be  clarifled.  They  contend  that  one 
residence  within  50  feet  of  the  existing  or 
proposed  construction  right-of  way  does  not 
justify  preclusion  from  automatic 
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authorization,  and  because  right-of-way 
widths  are  variable,  the  distance  criteiioo 
should  be  weU-deGned.  They  also  comment 
that  it  should  only  apply  to  new  construction, 
not  replacement  or  rearrangement  in 
previously  existing  rights-of-way.  Finally. 
Arkta  and  Northwest  argue  that  the  50-foot 
residential  criterion  would  conflict  with 
NGPSA  safety  requirements. 

7.  PCB  Cmtamination 

INCAA  contends  that  the  Commisston 
should  not  include  the  Toxic  Substance 
Control  Act  on  the  list  of  statutes  to  be 
complied  with  under  §  157.206(d}  because 
EPA  has  the  statutory  obligation  to  ensure 
compliance  with  that  Act.  Oeat  Lakes, 
Transco,  and  Algonquin  argue  that  the 
wording  “inay  be  contaminated**  tei  proposed 
§  157.203(b)(2)  would  effecbvely  eliminate 
processing  of  facihties  under  the  automatic 
authorizatkm  procedures  because  of  the 
di^iculty  in  defining  what  may  be 
contaminated.  They  also  argue  that  the 
determination  of  contamination  should  be  left 
to  EPA. 

8.  Landowner  Notiflcatioa 

Many  commenters  object  to  our  proposal 
that  notification  of  proposed  construction  be 
published  once  in  a  daily  or  weekly 
new^per  of  general  circulation  in  each 
county  in  which  constructioa  will  be  located 
at  least  six  weeks  prior  to  die  beginning  of 
any  activity  authorized  under  the  autranatic 
procedures  of  &  157.208(a).  They  also  object 
to  the  proposal  that  the  certificate  holder 
certify  such  notification  has  been  made 
within  five  days  of  filing  a  request  or 
appbcatioa  under  1 157.208(b)  (previously 
prc^osed  i  157.219)  or  Subpart  A  of  Part  157 
and  by  adding  proposed  §S  157.206(d](10)  and 
380.12(cMlKbc). 

Arkla,  Transco,  United,  and  Williston 
Basin  argue  that  these  requirements  would 
effectm^  eliminate  the  automatic 
authorization  procedure;  would  be 
unnecessary  because  companies  routinely 
notify  landowners  in  the  norma)  course  ol 
business  and  because  review  agencies  are 
aware  of  projects  through  the  permits  and 
approvals  that  are  required.  Several  of  these 
commenters  state  that  the  notification 
requirement  would  encourage  frivolous 
objections  by  those  not  directly  affected.  To 
the  extent  that  they  believe  that  the 
requirement  would  delay  emergency 
replacement,  Enron  and  Williston  Basin  state 
that  it  would  be  in  conflict  widi  safety 
requirements  of  the  NGPSA.  Some 
commenters  also  contend  that  preparing 
notices  and  pubKcations  would  be  too  costly. 

Fish  and  Wildlife  and  EPA  argue  that  our 
notification  requirements  do  not  go  far 
enough  and  should  be  extended  to  individual 
notification  of  landowners  and 
environmental  review  and  regulatory 
agencies. 

9.  Interaction  With  Other  Agencies 

INGAA  and  KN  Energy  argue  that  the 

environmental  review  process  would  be 
accelerated  if  the  Commission  did  not 
duplicate  die  work  of  other  Federal  and  state 
regulatory  agencies  which  are  mandated  to 
enforce  specific  statutes.  Great  Lalies 
suggests  that  die  Commission's  role  be 


limited  to  reviewing  determinations  of  other 
agencies. 

10.  Section  2.69  Comments 

ANR,  Columbia.  El  Paso,  Illinois,  and 
Texas  Gas  object  to  the  proposed  change 
prohibiting  the  use  of  chemicals  for  weed 
control.  The  reasons  they  cite  include 
existing  Federal  and  state  regulations  which 
provide  environmental  protection, 
inaccessibility  of  some  right-of-way  locations 
to  other  means  of  weed  control,  and  cosL 

National  Fuel.  Texas  Gas,  and  Transco 
suggest  w’ording  changes  pertaining  to 
avoidance  of  c^tural  resources,  parks,  and 
similar  focilities,  the  use  of  screen  plantings, 
and  the  harmonious  setting  of  aboveground 
facilities.  Others  suggest  maintaining  the 
existing  regulation.  Illinois  suggests  wording 
changes  to  protect  agricultural  resources  to 
the  exclusion  of  other  resources.  Arkla,  El 
Pasos  National  Fuel,  Texas  Gas,  and  Transco 
ol^ect  to  the  preference  stated  in 
§  2,66(bK3Xvi)  to  underground  storage  tanks. 
Finally,  Nordiwest  questions  whether  the 
provisions  of  S  2,69  are  guidelines  or  binding 
regulations. 

11.  Miscellaneous  Part  157  Comments 

Algonquin  objects  to  the  information 

requirements  of  the  proposed  rule  under 
§  S  157.211. 157212.  and  157218,  stating  that 
the  information  required  is  too  costly  to 
prepare,  unnecessary,  and  (in  the  case  of 
nonjurisdictional  facilities)  burdensome. 
Arkla  objects  to  the  requirement  that  the 
resource  reports  described  in  S  380.12  be 
submitted  for  accelerated  construction 
authorization  under  { 157.219. 

Arida  and  Tennessee  object  to  having  to 
provide  an  environmental  report  for  prior 
notice  projects,  and,  in  addition,  comply  with 
the  environmental  conditions  of  §  157.206(d). 
They  argue  that  by  complying  with  the 
information  requirements  of  §  380.12,  project- 
specific  mitigation  measures  could  be 
identified  that  would  obviate  the  need  for  the 
§  157.206(d)  conditions. 

Similarly.  Tennessee  argues  that  making 
com[diance  with  the  Commission’s  Erosion 
Control,  Revegetation  and  Maintenance  Plan 
and  Stream  and  Wetland  Construction  and 
Mitigation  Procedures  contained  in  §  S  380.13 
and  380.14  a  mandatory  part  of  §  157.206(d)  is 
more  restrictive  than  traditional  7(c) 
application  requirements,  where  deviations 
are  allowed. 

National  Fuel  Kern  River,  Northwest, 
Tennessee,  and  Ttansco  argue  that  the 
definition  of '‘sensitive  environmental  area” 
in  &  157.202(b)(ll)(i)  should  not  be  expanded 
to  inchide  ''suitable”  habitat  for  endangered 
or  threatened  species  under  the  Endangered 
Species  Act.  They  contended  that  "suitable" 
is  too  broad  a  term  because  it  can  include  an 
area  where  an  endangered  species  has  never 
been  known  to  exist 

The  EPA  comments  that  the  automatic 
authorization  procedures  under  §  §  157.203(b) 
and  157.200(a)  do  not  provide  for  an  adequate 
level  of  environmental  review.  It  contends 
that  construction  of  faciKtiea  under  these 
procedures  can  proceed  without  further 
Commmion  review  or  independent  analysis 
to  determine  potentially  significant  adverse 
impacts,  and  would  have  no  analysis  of 
alternatives. 


Great  Lakes  questions  1 157.206(d](5]  as  to 
whether  exceeding  an  Ldn  of  55  dBA  at  any 
noise-sensitive  area  was  applicable  to 
existing  compressor  operations. 

Great  Lakes  and  AI^  object  to  the 
requirement  that  all  permits  be  obtained  prior 
to  constniefion,  installation,  or  abandonment 
of  any  facility  automatically  authorized 
pursuant  to  1 157.203(b).  They  argue  that 
Rexibility  should  be  allowed  in  authorizing 
construction  of  segments  of  the  project  for 
which  all  permits  have  been  obtained  to 
avoid  unnecessary  construction  delays  and  to 
meet  a  mandated  time  window  for 
construction  at.  for  example,  a  sensitive  river 
crossing.  Further,  some  permits,  such  as  those 
for  road  or  stream  crossings  or  testing  of 
hydrostatic  water,  can  only  be  obtained 
shortly  before  actual  construction. 

'The  NY  Task  Force  would  expand  the 
provisions  of  S  157.203(b)(2)  to  include 
hazardous  substances  and  endangered  and 
threatened  species,  and  expand 
§  157.208(aK2)  to  include  hazardous 
substances,  endangered  and  tlireatened 
species,  and  any  natural  archaeological  or 
historic  resources  that  may  be  encountered. 

12.  Part  380  Cbmments 

a.  Resource  Report  1.  In  general,  most 
comments  regarding  information  submittal 
for  the  general  project  description  pertain  to 
the  level  of  detail  available  to  the  appHcant 
at  the  time  of  application  submittal. 
Tennessee  and  Great  Lakes  object  to 
providing  descriptions,  location  maps,  and 
land  requirement  information  for  construction 
support  areas  (e.g.,  pipe  storage  yards, 
staging  areas),  stating  that  this  mformation 
can  only  be  obtained  after  preliminary 
engineering  has  been  completed,  access  to 
the  construction  right-of-way  and  nearby 
lands  has  been  obtained,  and  the 
construction  contractor  has  been  involved. 
They  also  object  to  the  requirement  to 
provide  construction  and  mitigation  plans 
prior  to  conducting  detailed  engineering 
studies  using  data  obtained  fitim  on-site 
surveys. 

The  NY  Task  Force  requests  that 
landowner  notification  be  required  in 
conjunction  with  the  application  submittal, 
while  Columbia  argues  that  the  requirement 
to  certify  within  5  days  of  filing  an 
application  dtat  it  has  pubfished  notice  of  the 
proposed  construction  once  in  a  daily  or 
weekly  newspaper  in  each  county  where 
construction  would  occur  is  overly 
burdensome.  Cohunbia  contends  that  many 
ap[rficants  already  serve  adequate  notice  to 
the  landowners  through  contact  with  state 
and  local  agendes,  during  right-of-way 
acquisition  negotiations,  and  during 
preconstruction  meetings  with  local 
government  officials  and  landowners. 

Columbia,  Great  Lakes,  Transco,  and  the 
NY  Task  Force  suggest  minor  changes  which 
include  eliminating  the  need  to  identify  noise- 
sensitive  receptors  owned  by  the  applicant 
within  a  ctunpressor  station  site,  darifying 
the  requirement  to  describe  only 
nonjurisdictional  facilities  integrally  rotated 
to  the  proposed  action,  qualifying  the 
meaning  of  ''current”  aerial  photography, 
clarifying  die  requirement  to  describe  where 
explosives  are  ''bkety”  to  be  used,  limiting 
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the  definition  of  access  roads  to  only  “new" 
access  road  locations,  and  adding  croplands 
to  the  description  of  areas  where  special 
construction  and  restoration  procedures  may 
be  used.  Finally,  Tennessee  objects  to  the 
proposal  that  non-linear  facilities  be  shown 
on  l:3,600-scale  maps,  indicating  that  such 
maps  are  not  readily  available. 

b.  Resource  Report  Z  Comments  on  the 
resource  report  on  water  use  and  quality 
pertain  primarily  to  the  unavailability  of 
required  information.  For  example,  Great 
Lakes,  Tennessee,  and  the  NY  Task  Force 
argue  that  wetland  information  is  not  always 
readily  available,  particularly  from  National 
Wetland  Inventory  (NWI)  maps  and  state- 
issued  wetland  maps. 

Another  comment  relevant  to  the 
availability  of  site-speciHc  information 
concerns  the  quality  of  hydrostatic  test  water 
and  water  quality  treatments  that  would  be 
required  of  such  test  water.  One  commenter 
argues  that  availability  of  this  information  is 
highly  dependent  on  environmental 
conditions  at  the  time  of  testing. 

Great  Lakes,  Algonquin,  and  the  NY  Task 
Force  reason  that  specific  procedures  for 
handling  and  disposing  of  contaminated  soils 
or  ^oundwater,  identifying  locations  for 
storage  of  fuels  and  lubricants,  and  disposing 
of  all  construction  waste  materials  cannot  be 
provided  at  the  time  of  application  submittal 
since  these  procedures  must  be  developed  in 
coordination  with  other  Federal,  state,  and 
local  agencies. 

The  NY  Task  Force  expresses  concern 
regarding  implementation  of  further 
restrictions  of  the  site  designated  for  the 
storage  of  fuels  and  lubricants  and  for  the 
refueling,  lubrication,  and  washing  of 
construction  equipment 

Finally,  Columbia,  Texas  Gas,  and 
Algonquin  suggest  that  since  the  Commission 
has  standardized  stream  and  wetland 
construction  procedures,  the  applicant  should 
not  be  required  to  provide  a  description  of 
the  crossing  methodology  for  each  proposed 
individual  surface  water  or  wetland  crossing. 

c.  Resource  Report  Z  Comments  on  this 
section  pertain  to  the  schedule  of  the 
development  of  mitigation  plans  and  the 
interaction  and  coordination  of  other 
agencies  in  the  review  and  approval  of  these 
plans.  Tennessee  and  Great  Lakes  argue  that 
it  is  not  realistic  to  expect  applicants  to 
identify  specibc  mitigation  procedures  and 
provide  agency  comments  on  those 
procedures  in  their  application.  They  would 
prefer  to  remain  flexible  in  identifying  time 
constraints  (i.e.,  construction  windows)  to 
allow  adequate  review  and  comment  by  state 
and  local  agencies. 

Other  arguments  against  development  of 
mitigation  plans  prior  to  flling  an  application 
raise  the  problem  of  obtaining  access  to 
private  properties. 

d.  Resource  Report  4.  Bussey,  Columbia,  * 
and  El  Paso  describe  the  proposed  reporting 
requirements  of  the  resource  report  on 
cultural  resources  for  both  NEPA  and  NHPA 
as  being  duplicative,  too  costly,  overly 
specific,  and  onerous,  regarding  sensitivity 
ranking  and  mapping.  Columbia  and  Bussey 
suggest  that  these  requirements  would 
burden  Commission  review  of  projects. 

e.  Resource  Reports  5.  6,  7,  8,  9,  and  10.  The 
Commission  received  only  minor  comments 


on  these  resource  reports.  CPUC  suggests 
that  the  resource  report  on  socioeconomics 
be  revised  to  require  assessment  of  the 
expenditures  required  to  maintain  public 
services  at  the  preconstruction  level.  Transco 
suggests  that  the  resource  report  on  geology 
be  revised  to  avoid  overstating  the  potential 
damage  of  controlled  blasting  on  water  wells, 
springs,  wetlands,  and  structures.  Other 
commenters  address  the  soil  information 
requirements,  suggesting  the  use  of  certain 
erosion  control  procedures  as  alternatives  to 
the  required  erosion  control  and  revegetation 
methods  outlined  in  §  380.13  of  the  new  rule. 

Illinois,  the  NY  Task  Force,  and  Columbia 
suggest  the  use  of  soil  mapping  units  rather 
than  soil  associations  to  assess  the  impact  of 
pipeline  construction  on  local  soils.  Another 
commenter  argue  that  the  request  for  soil 
association  information  was  extraneous, 
since  detailed  information  is  already  required 
for  hazardous  areas  (e.g.,  landslide  or  soil 
liquefaction  potential)  and  for  areas  with 
highly  erodible  soils.  The  NY  Task  Force 
argues  that  the  Commission  should  identify 
soils  of  statewide  importance  when 
considering  prime  or  unique  soils,  and  that 
these  soils  should  be  identified  for  all 
proposed  facilities,  not  just  for  above  ground 
facility  locations. 

With  regard  to  the  resource  report  on  land 
use,  recreation,  and  aesthetics,  the  NY  Task 
Force  suggests  additions  to  the  classiflcations 
and  types  of  land  uses  to  be  identifled  to 
include  argicultural  uses,  sugar  maple  stands, 
and  old-growth  timber. 

Arkla,  Enron,  and  Columbia  are  concerned 
that  the  information  required  in  the  resource 
report  on  air  and  noise  quality  would  limit 
noise  levels  of  existing  compressor  facilities 
to  a  day-night  sound  level  (Ldn)  of  55  dBA. 
Conversely,  the  NY  Task  Force  wants  the 
resource  report  changed  to  clearly  limit  the 
noise  level  to  55  dBA  for  any  expanded 
compressor  station.  Tennessee  and  Columbia 
argue  that  noise-sensitive  areas  within  the 
fenceline  of  a  facility  owned  by  an  applicant 
should  not  be  shown  on  the  required  plot 
plans  or  be  considered  as  noise-sensitive 
areas.  They  also  contend  that  it  would  be 
burdensome  to  provide  level  surveys  while 
compressors  are  at  full  load  since  some 
stations  may  never  be  operated  at  hill  load  or 
may  be  operated  at  full  load  very 
infr^uently.  Tennessee  argues  that  speciflc 
details  regarding  equipment  and  speciflc 
mitigation  measures  cannot  be  provided  until 
particular  types  and  sizes  of  equipment  have 
been  selected  and  detailed  design  completed. 

Texas  Gas  objects  to  the  information 
required  in  the  resource  report  pertaining  to 
alternatives  that  would  use  other  pipeline 
systems,  contending  that  the  Commission 
should  rely  on  industry  to  have  already 
considered  all  alternative  pipeline  systems 
and  chosen  the  most  economical  and  efficient 
way  to  serve  an  applicant's  needs. 

/.  Resource  Reports  11, 12  and  13.  Transco 
suggests  that  the  resource  report  on  reliability 
and  safety  unnecessary  since  ali  projects 
must  comply  with  the  Federal  safety 
regulations  administered  by  DOT. 

Columbia  LNG  and  Southern  Energy 
oppose  the  requirement  In  the  resource  report 
on  engineering  and  design  material  that 
recommissioned  LNG  facilities  meet  the 


engineering  and  design  standards  applicable 
to  new  facilities.  Columbia  LNG  also 
questions  the  quantity  of  information  that 
must  be  provided  to  meet  the  level  of  detail 
required  by  this  report. 

g.  Section  380.13  Erosion  Control 
Revegetation,  and  Maintenance  Plan  and 
Section  380.14  Stream  and  Wetland 
Construction  Procedures.  A  great  many 
commenters  addressed  proposed  i  380.13,  the 
Erosion  Control,  Revegetation,  and 
Maintenance  Plan  (ECR&MP)  and  S  380.14, 
the  Stream  and  Wetland  Construction  and 
Mitigation  Procedures  (SWC&MP).  EPA  and 
the  NY  Task  Force  express  complete  support 
for  the  ECR&MP  and  the  SWCftMP.  These 
commenters  also  provided  wording  changes. 
United,  on  the  other  hand,  states  that  the 
Commission  has  no  statutory  authority  to 
impose  such  requirements. 

Algonquin,  National  Fuel,  and  Texas  Gas 
are  concerned  that  portions  of  the  ECR&MP 
might  hamper  their  ability  to  comply  with  the 
requirements  of  DOTs  pipeline  safety 
regulations  particularly  the  right-of-way 
maintenance  requirements  in  the  ECR&MP. 

AGA,  Algonquin,  Columbia.  El  Paso,  Enron, 
INGAA,  Kem  River.  Natural,  Northwest, 
Pacific  Gas,  and  Tennessee  express  concerns 
over  the  inflexible  structure  of  the  ECR&MP 
and/or  the  SWC&MP.  Northwest  and 
Willianu  state  that  the  ECR&MP  should  defer 
to  private  landowner  requirements  while 
Enron  states  that  the  SWC&MP  should  do 
likewise. 

EPA  and  the  NY  Task  Force  express 
complete  support  for  the  SWC&h^  and 
suggested  certain  wording  changes. 
Algonquin,  Natural,  Pacific  Gas,  Tennessee, 
Texas  Gas,  and  Transco  comment  on  the 
scheduling  of  construction  windows. 

Algonquin,  INGAA,  Natural,  Paciflc  Gas. 
and  Transco  aigue  that  a  greater  role  should 
be  played  by  the  various  Federal 
departments,  state  agencies  and  private 
organizations  that  are  consulted  during  the 
review  of  an  application.  The  industry  is 
generally  opposed  to  instream  construction 
restrictions.  Algonquin,  Columbia,  National 
Fuel,  Texas  Gas,  and  Transco  comment  on 
the  right-of-way  maintenance  restrictions, 
primarily  with  respect  to  perceived  conflicts 
with  DOT  regulations. 

Three  commenters  contend  that  in  light  of 
the  restrictions  on  stump  removal  and/or  the 
installation  of  riprap  for  construction  in 
wetlands  could  make  it  difficult  to  provide  a 
safe  working  environment  for  company 
personnel. 

Algonquin,  Columbia,  Natural,  Tennessee, 
Texas  Gas.  and  Transco  oppose  the 
requirement  to  hydrostatically  test  all 
pipelines  prior  to  their  installation  across 
streams  and  wetlands. 

D.  Commission  Policy  on  Phasing  of  the 
Certificate  Process,  Incomplete  Applications, 
and  Competitive  Proposals 
1.  Phasing 

Many  commenters  support  the  concept  of 
phasing  to  expedite  processing  of  certiflcate 
applications  but  believe  that  the  proposed 
phasing  needs  to  be  altered  to  accomplish 
that  goal.  For  example,  El  Paso  contends  that 
phasing  will  be  no  more  expeditious  than  the 
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optional  certificate  process  because  each 
preliminary  order,  as  well  as  the  final  order, 
would  be  subject  to  rehearing.  It  suggests  that 
the  Commission  address  the  phase  one 
rehearing  requests  shortly  after  they  have 
been  filed.  ANR  comments  that  phasing 
would  be  more  benebcial  if  the 
determinations  made  in  each  phase  were  not 
subject  to  challenge  in  the  bnal  phasing  order 
unless  the  final  order  has  a  substantial 
impact  on  the  earlier  determinations.  INGAA 
suggests  that  the  Commission  treat 
preliminary  Hndings  on  non-environmental 
issues  as  binding  unless  clearly  erroneous  or 
unless  the  Commission  decision  on 
environmental  issues  requires  wholesale 
reconsideration  of  a  project.  This,  according 
to  INGAA,  would  further  the  Commission’s 
goals  in  phased  orders — to  aid  the  pipeline  in 
making  contractual  and  Hnancial 
arrangements. 

Enron  proposes  that  the  Commission  issue 
a  7(c)  certiHcate  on  non-environmental  issues 
conditioned  only  on  the  order  addressing 
environmental  issues,  within  60  days  of  the 
application’s  Hling.  Then  the  Commission 
would  issue  a  certificate  order  on  the 
environmental  issues  within  6  months  of  the 
application’s  Hling  with  no  rehearing  of  the 
non-environmental  issues. 

KN  Energy  comments  that  the  proposed 
phasing  will  not  expedite  the  processing  of 
certificate  applications  without  the  following 
alterations:  (1)  phase  only  clearly  complex 
applications  that  raise  significant 
environmental  impact  issues;  (2)  phase  only 
those  projects  whose  applicants  request 
phasing;  and  (3)  set  deadlines  of  2  months  for 
issuance  of  the  initial  order  and  6  months 
after  the  initial  order  for  issuance  of  the  Enal 
order. 

Several  commenters  note  that  the 
environmental  review  process  causes  delays. 
To  enable  the  environmental  review  to 
proceed  more  rapidly,  Enron  suggests  that,  if 
requested  by  applicants,  the  Commission  hire 
an  environmental  consulting  firm  to  work 
under  staffs  direction  to  coordinate  the 
analysis  and  prepare  the  necessary 
environmental  reports.  Exxon  urges  the 
Commission  to  adhere  to  an  efficient 
environmental  review  procedure  so  that,  to 
the  extent  feasible,  the  environmental  review 
is  completed  within  approximately  the  same 
time  frame  as  the  rest  of  the  certibcate 
process.  INGAA  requests  claribcation  that 
the  environmental  review  can  proceed  at  the 
same  time  as  the  Commission  considers  the 
non-environmental  issues  in  phase  one 
consistent  with  CEQ’s  requirement  that 
consideration  of  environmental  impacts  begin 
as  early  as  possible  in  an  agency’s 
decisionmaking  process. 

The  CEQ,  Fish  and  Wildlife,  the  National 
Trust,  and  the  NY  Task  Force  express 
concern  that  the  preliminary  findings  on  non- 
environmental  issues  in  phase  one  will 
predetermine  the  final  outcome  of  the 
environmental  review.  The  CEQ  opposes  the 
phasing  proposal  and  states  that  it  transforms 
the  Commission's  obligations  under  NEPA 
into  little  more  than  a  mitigation  measure. 

The  NY  Task  Force  suggests  that  when  the 
Commission  finds  that  a  project  would  have 
a  substantial  environmental  impact,  the  final 
determination  of  the  non-environmental 


phase  of  the  proceeding  should  await  the 
required  evaluation  of  alternatives. 

'The  National  Trust  opposes  the  proposed 
phasing  procedures  because  it  believes  that  it 
is  a  violation  of  NEPA  and  NHPA  to  issue  the 
phase  I  certiHcate,  which  it  refers  to  as  a  final 
certibcate,  resolving  all  regulatory  issues 
other  than  environmental  impacts,  prior  to 
completion  of  the  NEPA  and  the  NHPA 
process.  According  to  the  National  Trust, 
allowing  applicants  to  arrange  financing  and 
initiate  contract  negotiations  after  the  phase 
one  certibcation  would  prejudice  the 
consideration  of  impacts  and  alternatives  in 
violation  of  NEPA.  It  states  that  CEQ 
regulations  ••  and  case  law  ”  expressly 
require  agencies  to  begin  the  NEPA  process 
early  enough  to  be  an  important  contribution 
in  the  decisionmaking  process  and  not  used 
to  justify  decisions  already  made. 

ANR,  INGAA,  Transco,  and  Arkla  contend 
that  the  preliminary  order  does  not  determine 
the  outcome,  irretrievably  commit  agency 
resources  to  a  particular  project,  or  eliminate 
consideration  of  alternatives.  ANR  points  out 
that  the  Commission,  in  the  NOPR, 
emphasizes  that  any  preliminary  order  would 
be  “transitory  and  would  not  translate  into 
certibcate  authorization  until  a  final  order  is 
issued  based  upon  the  complete  record.’’  ** 

INGAA,  in  its  reply  comments,  also  cites 
the  NOPR  ‘*  and  the  Commission’s 
experience  with  prior  certificate 
applications  to  support  the  above 
contention.  Moreover,  INGAA  points  out  that 
the  Commission  can,  at  any  time  after 
preliminary  findings,  disapprove  an  entire 
project  (the  no-action  alternative],  set 
mitigation  conditions  for  that  project,  or 
approve  the  project.  Transco  contends  that 
phasing  will  expedite  identibcation  of 
environmental  problems  early  in  the  process 
and  thus  will  avoid  delays  attributable  to 
environmental  impact  avoidance  after  a 
certibcate  is  issued. 

Arkla  disagrees  with  the  CEQ’s  and  the 
National  Trust’s  argument  that  the  phasing  of 
the  certibcate  process  violates  NEPA.  Arkla 
contends  that,  contrary  to  National  Trust’s 
claim,  the  initial  order  in  the  phasing  process 
is  not  a  final  certificate  and  any  order  with 


••  40  CFR  1500.2(c),  1506.1(c),  1506.1(c)(3),  1506.1, 
and  1506.2(f). 

Scientists’  Institute  for  Public  Information,  Inc. 
v.  Atomic  Energy  Commission,  481  F.2d  1079  (D.C. 
Cir.  1973). 

••  55  FR  33027  (Aug.  13. 1990). 

'*  The  NOPR  states  that  the  Commission 
analyzes  environmental  impacts  fully  before 
authorizing  construction  “[b]y  subjecting 
preliminary  findings  on  non-environmental  issues  to 
a  final  certificate  order  based  upon  a  complete 
evaluation  of  all  relevant  factors."  55  FR  33027, 
33043  (Aug.  13. 1990). 

Citing  Delta  Pipeline  Co.,  52  FERC  f  61.004 
(1990)  (“Our  preliminary  determinations  concerning 
.  .  .  [this]  project  and  other  applications  are  not  in 
lieu  of  a  final  certificate  order,  however,  and  in  no 
way  diminish  the  importance  of  environmental 
factors.  Any  decision  based  on  nonenvironmental 
issues  does  not  translate  into  certificate 
authorization  until  evaluation  of  the  environmental 
issues  is  completed  and  a  bnal  decision  is  reached 
based  on  the  complete  record.  Issuance  of  bnal 
certificate  authority  based  on  a  determination  of  the 
public  interest  must  rest  on  a  complete  evaluation  of 
all  relevant  factors,  including  the  environment. 


respect  to  a  construction  project  will  become 
final  only  after  the  completion  of  the 
environmental  review  phase. 

INGAA  also  argues  that  comments 
opposing  phasing  not  only  misunderstand  the 
process  but  also  overlook  the  real  benebt  of 
phasing — to  assist  pipeline  companies  in 
lining  up  bnancing  and  shippers.*'  INGAA 
states  that  because  construction  costs  are  so 
high,  its  members  must  begin  discussing 
customer  and  bnancing  arrangements  prior  to 
facility  construction  regardless  of 
environmental  issues  that  may  arise.  This, 
states  INGAA,  gives  pipelines  more 
regulatory  certainty  on  relevant  financial  and 
economic  issues.  Furthermore,  states  ANR, 
although  an  applicant  may  choose  to  rely  on 
the  preliminary  order  to  arrange  financing  or 
alter  contracts,  it  bears  the  risk  that  the 
Commission  will  endorse  some  alternative  to 
the  project  in  the  final  order  which  may 
invalidate  the  action  the  applicant  has  taken 
in  the  interim.  ANR  contends  that  phasing 
can  expedite  certibcation  without  adverse 
environmental  consequences  because  the 
preliminary  order  will  tell  the  applicant 
whether  it  needs  to  change  its  business  plan, 
how  to  change  it,  and  provide  additional  time 
to  make  these  changes  prior  to  issuance  of  a 
final  order. 

The  IPAA  states  that  phasing  will  tend  to 
delay  the  ultimate  completion  of  the 
Commission’s  work  especially  since  the 
environmental  phase  must  include 
consideration  of  the  “no-action"  alternative 
which  could  duplicate  some  of  the  work 
involved  in  the  non-environmental  stage. 

Kern  River  contends  that  phasing  allows 
section  7(c)  applicants  the  benefit  of  the 
optional  certification  process  (expedition) 
without  assuming  the  corresponding 
economic  risks. 

APGA,  supported  by  Illinois,  opposes  the 
phasing  proposal.  They  believe  that  codifying 
the  Commission’s  intention  to  reject 
incomplete  applications,  encouraging 
applicants  to  participate  in  prebling 
conferences  with  staff  and  codifying 
environmental  reporting  and  compliance 
requirements  would  accomplish  the  goal  of 
expediting  the  application  process. 

In  its  reply  comments,  the  CEQ  states  that 
its  regulations  will  greatly  assist  in 
expediting  the  environmental  process  for  gas 
pipeline  construction.  First,  CEQ  states  that 
approximately  95  percent  of  pipeline 
construction  applications  do  not  constitute 
“major  federal  actions”  **  with  the  potential 
to  affect  signibcantly  the  quality  of  the 
human  environment  so  that  environmental 
impact  statements  normally  are  not  prepared. 
Further,  many  of  these  applications  qualify 
for  categorical  exclusion  from  the  NEPA 
process.*®  The  CEQ  suggests  that  the 


*'  See  Delta  Pipeline  Co.,  52  FERC  {  61,004  at 
61.042-43  (1990). 

**  See  40  CFR  1508.18  (1990). 

»»  See  40  CFR  1508.4  (1990). 
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Commission  review  the  list  of  categorically 
excluded  pipeline  construction  activities  to 
update,  consolidate  and,  if  warranted, 
expand  it 

Second,  contends  the  CEQ.  for  those 
applications  requiring  an  environmental 
assessment  the  Commission  should  permit 
the  prospective  applicant  with  Commission 
consultation,  to  prepare  the  necessary 
documentation  during  the  preHling  planning 
phase  and  submit  it  with  the  application. 

Third,  for  those  applications  requiring  an 
EIS,  the  CEQ  states  that  its  third-party 
contracting  option  provides  a  means  of 
expediting  preparation  of  those  statements  so 
that,  in  most  cases,  the  application  and  a 
final  impact  statement  could  be  prepared  and 
processed  within  six  months  of  application 
filing. 

The  CEQ  also  suggests  that  federal 
agencies  execute  a  programmatic 
memorandum  of  agreement  **  to  establish 
consolidated  review  procedures  where 
applicant-sponsored  proposals  are  subji^t  to 
the  permitting  requirements  of  more  than  one 
federal  agency. 

AMR  states  that  it  is  unclear  when  the  right 
to  an  appeal  arises  in  the  phasing  process 
and  requests  that  the  Commission  clarify 
whether  it  will  entertain  rehearing  or 
reconsideration  following  issuance  of  the 
phase  one  order  and  whether  the  Commission 
considers  that  the  order  on  rehearing  is 
appealable,  if  at  all,  as  an  interlocutory  or 
final  order. 

2.  Incomplete  Applications 

The  CPUC  applauds  the  rejection  of 
incomplete  applications.  APGA  proposes  that 
the  Commission  codify  the  proposal 
Columbia  and  INCAA  express  concern 
regarding  the  arbitrary  rejection  of  an 
application  for  insignificant  omissions.  They 
state  that  the  Commission  should  reject  an 
application  only  if  it  fails  to  comply  trith 
significant  and  expHcit  requirements.  In 
addition,  applicants  should  be  allowed  to 
seek  waiver  of  these  requirements  and  to 
make  an  additional  Hling  to  complete  their 
applications  or  respond  to  a  denial  of  waiver. 

3.  Ashbacker  Considerations 

Several  commenters  suggest  standards  for 
determining  which  applications  are  “mutually 
exclusive”  under  the  Ashbacker  doctrine. 
AGD  suggests  that  the  Commission  consider 
the  relative  presence  of  customer  support  for 
projects  in  promulgating  threshold  standards 
for  determining  whether  the  projects  are 
competitive.  El  Paso  proposes  that  traditional 
section  7(c)  construction  projects  would  be 
mutually  exclusive  If  both  seek  to  deliver  the 
same  gas  supply  or  to  service  the  same 
market. 

Exxon  states  that  applications  are  mutually 
exclusive  only  when  the  competing  pipelines 
are  physically  incompatible  Iwcause  they 
would  be  occupying  the  same  right-of-way. 
The  NY  Task  Force  contends  that  projects 
are  mutually  exclusive  when  the  party 
requesting  comparative  considerations  can 
demonstrate  that  economic  or  environmental 
considerations  preclude  a  grant  of  both 


**  See.  e.y,  36  CFR  800.13  (1990)  (relating  to  the 
section  100  National  Historic  Preservation  Act 
process). 


applications.  Northern  Illinois  states  that  if 
the  competing  applicant's  assumption  of  the 
risk,  which  the  applicant  proposes,  protects 
consumers  from  bearing  the  cost  of 
underutilized  projects,  Ashbacker  procedures 
should  not  be  required. 

Enron  suggests  that  projects  are  mutually 
exclusive  if  the  following  elements  are  met: 
(1)  the  competing  applicant  must  file  a  notice 
within  30  days  of  the  filing  date  of  the  initial 
application  of  its  intent  to  file  a  competing 
application:  the  competing  application  must 
be  filed  within  60  days  of  the  initial  section 
7(c)  application’s  filing  date;  (2)  the  origin  of 
the  supply  for  each  proposal  is  from  the  same 
geographic  area  and  total  capacity  of  all 
proposals  exceeds  supplies  available  in  the 
subject  area;  and  (3)  the  market  to  be  served 
is  identical 

Enron  and  PaciHc  Gas  urge  the 
Commission  to  codify  in  the  regulations  that 
an  optional  certiBcate  project  is  not  similarly 
situated  as  to  a  conventional  section  7(c) 
project  and  therefore  is  not  a  candidate  for 
comparative  proceedings.  The  IPAA 
disagrees,  stating  that  the  Ashbacker 
doctrine  should  particularly  apply  to  optional 
certificate  applications  because,  after  the 
Wyoming-Califomia  Pipeline  Company 
order,**  optional  certificate  pipelines  are  not 
truly  at  risk  for  underutilization. 

Pacific  Gas  also  urges  the  Gommission  to 
modify  its  regulations  to  prevent  the  use  of 
Ashbacker  attacks  on  transportation  only 
projects  that  are  fully  subscribed.  PaciBc  Gas 
contends  that  markets  are  better  suited  than 
the  Commission  to  make  the  determination  of 
which  projects  best  suit  them. 

Altamont  Kern  River  and  Tennessee 
oppose  Pacific  Gas*  proposal  Altamont 
argues  that  the  Commission's  requirement  of 
market  and  supply  data  to  support  projects 
proposed  under  the  traditional  procedures 
remains  essential  because  the  sponsors  do 
not  agree  to  assume  the  risk  of  capacity 
underutilization.  Kern  River  contends  that  the 
Commission  must  address  the  competitive 
environment  of  such  proposals  to  assure  that 
the  decisions  made  in  the  market  place  are 
the  result  of  fair  competition.  Tennessee 
argues  that  under  Pacific  Gas'  proposal  the 
Commission  would  not  know  whether  a 
particular  proposal  represents  the  market’s 
true  choice  among  competing  alternatives,  or 
whether  the  applicant  obtained  the  advance 
subscriptions  for  the  proposal  through  the 
exercise  of  monopoly  power  or  other  anti¬ 
competitive  conduct. 

Tennessee  proposes  a  procedure  for 
consideration  of  competitive  proposals  which 
it  contends  will  allow  markets  to  make 
informed  decisions,  while  at  the  same  time 
ensuring  that  the  Commission  complies  with 
its  obligations  under  the  NGA  and 
Ashbacker.  In  Tennessee's  proposal  the 
Commission  would  phase  the  review  of  all 
competing  proposals  simultaneously.  The 
Commission  would  issue  a  single,  initial 
order  addressing  the  non-environmental 
aspects  of  competing  proposals  and  prescribe 
a  time  period  for  the  market  to  respond  to  the 
competing  proposals.  The  Commission  then 
would  award  a  certiBcate  to  the  project 
chosen  by  the  market 


*»  44  FERC 181001  (1968). 


PART  2— GENERAL  POUCY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  part  2  is 
revised  to  read  as  follows; 

Authority:  42  U.S.C.  7101-7352;  E.0. 12009, 

3  CFR.  1978  Comp.,  p.  142: 16  U.S.C  792-825r, 
15  US.C.  717-717W;  16  US.C.  2601-2645;  and 
42  US.C  4321-4361. 

2.  In  §  2.55,  paragraph  (b)  is  revised  to 
read  as  follows: 

§  2.55  DeBnition  of  term  used  in  section 

7(c). 

***** 

(b)  Replacement  of  facilities. 

Facilities  which  constitute  the 
replacement  of  existing  facilities  which 
have  or  will  soon  become  physically 
deteriorated  or  obsolete  to  the  extent 
that  replacement  is  deemed  advisable  to 
comply  with  Department  of 
Transportation  regulations:  Provided, 
That  such  replacement  is  excluded  from 
the  definition  of  “facilities”  only  if: 

(1)  Replacement  will  not  result  in  a 
reduction  or  abandonment  of  service 
rendered  by  means  of  such  facilities: 

(2)  Replacement  facilities  must  have 
substantially  equivalent  designed 
delivery  capacity  as  the  particular 
facilities  being  replaced;  • 

(3)  The  pipeline  facilities  will  be 
replaced  within  the  existing  right-of- 
way,  and  other  facilities  and  related 
construction  operations  for  any  facilities 
will  be  restricted  to  the  existing  right-of- 
way  (originally  disturbed  construction 
area);  and 

(4)  The  replaced  facilities  are 
abandoned  in  compliance  with  40  CFR 
part  761  or  as  specifically  permitted  by 
the  Environmental  Protection  Agency 
(EPA)  if  the  facilities  to  be  replaced 
have  been  found  by  the  EPA  to  have 
been  exposed  to  polychlorinated 
biphenyl  (PCB)  contamination  greater 
than  50  ppm. 

***** 

3.  In  §  2.65,  the  heading  and  first 
sentence  in  paragraph  (a)  are  revised  to 
read  as  follows: 

§  2.65  Applications  for  certificates  of 
public  convenience  and  necessity  for 
offshore  gas  transmission  facilities. 

(a)  It  will  be  the  general  policy  of  the 
Commission  to  require  that  applications 
for  certificates  of  public  convenience 
and  necessity,  filed  pursuant  to  section 
7(c)  of  the  Natural  Gas  Act,  for  the 
construction  and  operation  of  offshore 
pipeline  facilities,  be  filed  on  or  before 
September  1st  of  the  year  immediately 
preceding  the  proposed 
installation.  •  •  * 

***** 
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$  2.69  [Removed] 

4.  Section  2.69  is  removed. 

PART  154— RATE  SCHEDULES  AND 
TARIFFS 

5.  The  authority  citation  for  part  154  is 
revised  to  read  as  follows; 

Authority:  15  U.S.C.  717-717w:  42  U  S.C. 
7101-7352;  E.0. 12009,  3  CFR,  1978  Comp.,  p. 
142;  31  U.S.C.  9701. 

6.  New  §§  154.401  through  154.406  and 
a  center  heading  preceding  them  are 
added  to  Part  154  to  read  as  follows; 

Abbreviated  Rate  Schedules 

§154.401  Applicability. 

Sections  154.401  through  154.406 
establ’sh  procedures  which  may  be  used 
by  a  natural  gas  company  to  amend  its 
currently  effective  part  284  blanket 
transportation  rates  to  reflect  the  costs 
of  new  facilities  constructed  pursuant  to 
the  authorizations  set  forth  in  part  157  or 
part  284  of  this  chapter.  These 
procedures  may  be  used  to  establish 
incremental  rates  only.  The  procedures 
provide  for  the  establishment  of  rates 
based  on  the  cost  of  service  or  the 
competitiveness  of  the  relevant  market. 
Provided,  however.  That  any  rate 
established  pursuant  to  these 
procedures  is  subject  to  the  conditions 
set  forth  in  §  157.102  of  this  chapter. 

§154.402  Election. 

(a)  General  rule.  A  pipeline  may  elect 
to  recover  the  costs  of  facilities 
constructed,  pursuant  to  part  157  or  part 
284  of  this  chapter  either  by; 

(1)  Requesting  approval  of  initial  rates 
as  part  of  a  certificate  application  i^led 
pursuant  to  Subpart  A  of  Part  157  of  this 
chapter; 

(2)  Filing  a  request  for  a  change  in  its 
rate  level  under  §  154.63;  or 

(3)  Filing  a  request  to  amend  its 
currently  effective  part  284  rates 
pursuant  to  §§  154.401  through  154.406. 

(b)  Effect  of  election.  These 
procedures  are  restricted  to  Hlings  for 
approval  of  incremental  rates  which  are; 

(1)  Cost  based  rates  and  will  be 
maintained  as  permanent,  incremental 
rates; 

(2)  Cost-based  and  the  costs 
associated  with  the  newly  constructed 
facilities  that  may  be  rolled-in  to  the 
natural  gas  company’s  rate  base  through 
niings  made  under  §  154.63;  or 

(3)  Market-based  and  will  be 
permanent,  incremental  rates  which 
may  not  be  included  in  a  natural  gas 
company's  rate  base  through  Hlings 
made  under  §  154.63. 

(c)  Timing  of  filings.  Filings  under 
these  procedures  may  be  made  at  any 
time  the  pipeline  deems  appropriate.  If 
the  pipeline  intends  to  have  rates 


effective  at  the  time  service  is  initiated 
on  the  newly  constructed  facilities, 
fllings  must  be  made  at  least  six  months 
in  advance  of  the  projected  service  date 
for  the  facilities  in  order  to  allow  for  tiie 
potential  suspension  of  the  Hied  rates, 
pursuant  to  section  4  of  the  Natural  Gas 
Act  and  §  154.22.  Alternatively,  the 
pipeline  may,  in  its  discretion,  make  the 
appropriate  fllings  at  such  other  time  as 
it  deems  appropriate,  including  after 
initiation  or  service  on  the  newly 
constructed  facilities. 

§  154.403  Material  to  be  submitted  for  aU 
filings. 

All  fllings  made  pursuant  to 
§§  154.401  through  154.406  must  be  made 
in  the  manner  prescribed  in  §  385.2011  of 
this  chapter.  In  addition  to  this 
requirement,  all  filings  must  include; 

(a)  A  letter  of  transmittal  containing  a 
list  of  the  material  enclosed,  the  date  on 
which  such  flling  is  proposed  to  become 
effective,  and  a  list  of  the  parties  and 
State  Commissions  to  whom  it  has  been 
mailed; 

(b)  A  statement  of  the  nature,  the 
reasons,  and  the  basis  for  the  proposed 
change; 

(c)  Revised  tariff  sheets  to  the  part  284 
rate  schedules  containing  the  proposed 
rates  and  changes  to  the  pipeline’s  part 
284  terms  and  conditions,  if  any: 

(d)  A  fee  in  the  amount  prescribed  in 
part  381  of  this  chapter,  unless  a  petition 
for  waiver  is  submitted  in  lieu  thereof 
under  §  381.106  of  this  chapter;  and 

(e)  The  representation  of  the  chief 
accounting  officer  when  the  filing  is 
submitted  on  electronic  media  in  the 
manner  prescribed  in  §  385.2011  of  this 
chapter. 

§  154.404  Submission  and  rejection. 

(a)  Submission  of  material  by 
reference.  If  all  or  any  portion  of  the 
information  required  by  this  section  has 
already  been  submitted  to  the 
Commission  or  is  included  among  the 
data  flled  pursuant  to  this  section, 
specifle  reference  thereto  may  be  made 
in  lieu  of  submission  in  response  to 
these  requirements.  Copies  of  material 
submitted  by  reference  must  be  on 
electronic  media  in  the  manner 
prescribed  in  §  385.2011  of  this  chapter. 

(b)  Additional  data.  In  addition  to  the 
material  required  to  be  submitted 
pursuant  to  §  154.405,  the  pipeline  must 
submit  the  following: 

(1)  The  pipeline’s  last  FERC  Form  No. 

2  on  flle  with  the  Commission, 

(2)  The  pipeline  or  its  parent’s  last 
Annual  Report  to  the  Stockholders;  and 

(3)  A  balance  sheet  and  income 
statement  representing  the  pipeline’s 
most  recent  12  month  period. 


[c\  Rejection  for  noncompliance.  All 
data  supporting  the  proposed  cost-based 
or  market-based  rates,  including  any 
data  submitted  in  addition  to  the 
requirements  identifled  in  these 
sections,  must  be  flled  simultaneously.  If 
the  data  submitted  in  the  flling  do  not 
comply  with  the  requirements  set  forth 
in  this  section,  the  flling  is  subject  to 
rejection. 

§  154.405  Cost-based  rate  filings. 

(a)  Materials  to  be  submitted.  The 
statements  described  below  identify  the 
information  required  for  approval  of 
cost-based  rates  which  would  become 
effective  either  at  the  time  service  is 
initiated  or  subsequent  to  the  initiation 
of  service.  The  detail  of  each  statement 
must  be  commensurate  with  the 
information  reasonably  available  at  the 
time  of  flling.  Statements  or  specifle 
information  may  be  deleted,  where 
appropriate.  However,  any  omission 
must  be  justified  and  all  available  data 
required  in  these  schedules  must  be 
submitted. 

(b)  Form  and  content  of  statements  for 
cost-based  rates. — (1)  Annual  data.  The 
flling  for  approval  of  cost-based  rates, 
pursuant  to  §  154.406,  must  reflect  the 
latest  actual  available  data.  If  12  months 
of  actual  data  are  not  available,  the 
pipeline  must  use  actual  data  available 
and  state  the  period  which  that  data 
represents.  For  the  remainder  of  the  12- 
month  period,  the  pipeline  must  use 
projected  data  and  provide  detailed 
support  for  the  projections. 

(2)  Form  of  statements.  Amounts 
purporting  to  represent  book  data 
included  in  statements  to  be  submitted 
as  part  of  the  flling  must  be  reported  in  a 
separate  column  or  colunms.  All 
adjustments  to  book  amounts  must  also 
be  reported  in  a  separate  column  or 
columns  so  that  book  amounts, 
adjustments  thereto,  and  adjusted 
amounts  will  be  clearly  disclosed. 

(3)  Limitations  of  costs.  The  costs 
reflected  in  this  flling  must  be  limited  to 
those  costs  associated  with  the  new 
facilities.  They  must  not  include  any 
costs  directly  associated  with  the 
pipeline's  existing  facilities. 

(c)  Description  of  statements. 
Statements  Q-1  through  0-13  and 
supporting  schedules  mu  A  be  flled  for 
approval  of  cost-based  rates  pursuant  to 
this  section. 

(1)  Statement  Q-1 — Cost  of  service. 
This  statement  must  summarize  the  cost 
of  service  (operation  and  maintenance 
expenses;  depreciation,  taxes,  credits  to 
cost  of  service  and  return]  developed 
from  the  supporting  statements 
described  below  applicable  to  the  new 
facilities. 
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(2)  Statement  Q-2 — Rate  base  and 
return.  This  statement  must  summarize 
the  rate  base  associated  with  the  new 
facilities  from  the  figures  contained  in 
Statements  Q-3,  Q-4  and  Q-5.  The 
statement  must  also  specify  the  rate  of 
return  and  must  show  the  application  of 
the  rate  of  return  to  the  rate  base. 

(3)  Statement  Q-3(a} — Cost  of  new 
facilities.  This  statement  must  include  a 
detailed  estimate  or  actual  summary,  if 
applicable,  of  the  total  cost  of  the  new 
facilities,  showing  cost  of  construction 
by  operating  units  (such  as  compressor 
stations,  main  pipelines,  laterals,  and 
measuring  and  regulating  stations)  and 
must  separately  state  the  cost  of  right- 
of-way,  damages,  surveys,  materials, 
labor,  engineering  and  inspection, 
administrative  overhead,  fees  for  legal 
and  other  services,  allowance  for  funds 
used  during  construction,  and 
contingencies.  The  statement  must 
include  a  complete  explanation  of  the 
methods  and  procedures  followed  in 
capitalizing  interest  during  construction 
and  other  construction  overheads. 

(4)  Statement  Q-3(b) — Functional 
classification  of  new  facilities.  This 
statement  must  show  the  amounts  of 
new  facilities  classified  by  Accounts 
101, 102, 104, 105, 106,  and  107,  as 
prescribed  by  the  Commission’s  Uniform 
System  of  Accounts  for  Natural  Gas 
Companies  (parts  201  and  204  of  this 
chapter),  with  subtotals  thereof  by 
functional  classifications,  i.e.,  intangible 
plant,  transmission  plant,  and  general 
plant;  Provided,  That  to  the  extent  plant 
costs  are  not  available  by  detailed  plant 
accounts  they  may  be  shown  by 
functional  classifications. 

(5)  Statement  Q-4 — Accumulated 
provisions  for  depreciation,  depletion, 
and  amortization.  This  statement  must 
show,  as  prescribed  by  the 
Commission’s  Uniform  System  of 
Accounts  for  Natural  Gas  Companies, 
the  accumulated  provisions  for 
depreciation,  depletion,  and 
amortization  for  the  12-month  period. 
This  statement  also  must  show 
depreciation  reserve  associated  with 
transmission  plant. 

(6)  Statement  Q-5 — Working  capital. 
This  statement  must  show  the 
components  of  working  capital,  that  are 
directly  attributable  to  these  facilities 
not  currently  reflected  in  the  pipeline’s 
existing  rates,  including  cash  working 
capital,  an  allowance  for  materials  and 
supplies,  and  prepayments.  The 
statement  must  show  in  detail  how  the 
amount  of  each  component  was 
computed.  This  statement  must  also 
show  the  computation  of  cash  working 
capital  claimed  as  an  adjustment  to  the 
pipeline's  rate  base.  Any  adjustment 
‘'equested  must  be  based  on  a  fully- 
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developed  and  reliable  lead-lag  study 
and  may  not  exceed  one-eighth  of  the 
annual  operating  expenses,  as  adjusted, 
net  of  purchased  gas  costs  and  non-cash 
items.  Any  net  revenue  receipt  lag  or  net 
expense  payment  lag  will  be  treated  in 
the  same  manner  as  is  set  forth  in 
§  154.63b. 

(7)  Statement  Q-6 — Rate  of  return  and 
capitalization.  This  statement  must 
show  the  percentage  rate  of  return 
claimed  and  the  general  reasons 
therefore.  This  statement  must  also 
show,  based  upon  the  pipeline’s 
capitalization,  the  cost  of  debt  capital 
and  preferred  stock  capital  and  the 
return  on  the  stockholder’s  equity 
resulting  from  the  overall  rate  of  return 
claimed.  Any  deviation  from  the  rate  of 
return,  cost  of  debt,  or  capital  structure 
used  in  disposing  of  the  pipeline’s  last 
previous  rate  filing  or  determination  by 
the  Commission  must  be  explained, 
showing  the  rate  of  return,  cost  of  debt 
and  capital  structure  previously  used 
together  with  supporting  data  for  the 
new  rate  or  rates  used  for  this  filing. 

(8)  Statement  Q-7(a} — Transportation 
Revenues.  This  statement  must  show  the 
revenues  from  the  transportation  of  gas 
for  others  through  the  subject  new 
facilities  by  month,  by  customer,  and  by 
firm  and  interruptible  rate  schedule  for 
the  12-month  period,  as  defined  in 

§  154.405(a).  It  must  clearly  indicate  the 
volumes  associated  with  the  maximum 
rate,  the  volumes  associated  with  each 
discounted  rate,  and  the  rates  used  to 
develop  the  revenues.  If  discounted 
rates  are  used  to  develop  revenues,  it 
must  also  provide  the  maximum  rate. 

The  total  revenues  must  be  broken 
down  to  show  demand  revenues  and 
commodity  revenues.  The  revenue  and 
other  data  must  be  grouped  and  totaled 
by  month,  by  customer,  and  by  rate 
schedule. 

(9)  Statement  Q-7(b} — Credits  to  cost 
of  service.  This  statement  must  identify 
credits  to  cost  of  service  separately 
identifying  the  principal  components  of 
the  various  items  [i.e.,  revenues  from  the 
sale  of  liquids  or  revenues  from  the 
lease  of  new  facilities,  etc.)  which  are 
reflected  as  credits  to  cost  of  service  in 
Statement  Q-1.  The  derivations  of  the 
credits  must  be  clearly  set  forth. 

(10)  Statement  Q-8(a) — Operation  and 
maintenance  and  administrative  and 
general  expenses.  This  statement  must 
show  the  total  operation  and 
maintenance  expenses  and 
administrative  and  general  expenses, 
that  are  directly  attributable  to  these 
facilities  not  currently  reflected  in  the 
pipeline’s  existing  rates,  according  to 
each  account  of  the  Uniform  System  of 
Accounts  for  Natural  Gas  Companies. 
The  statement  must  identify  costs  for 
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each  account  as  labor,  material,  or 
other.  The  statement  must  provide 
details  as  to  the  bases  used  in 
determining  the  amounts  of  the  charges 
(credits). 

(11)  Statement  Q-8(b) — Depreciation, 
depletion,  and  amortization.  This 
statement  must  show  separately  the  gas 
plant  depreciation,  depletion,  and 
amortization  expenses  by  functional 
classifications.  The  transmission 
function  must  be  further  classified  as 
onshore  and  offshore.  The  bases, 
methods,  and  derivation  of  unit  rates  for 
the  calculation  of  depreciation, 
depletion,  and  amortization  expense 
must  be  fully  and  clearly  explained.  Any 
deviation  from  the  rates  used  in 
disposing  of  the  pipeline’s  last  previous 
rate  filing  or  determination  by  the 
Commission  must  be  explained,  showing 
the  rate  or  rates  previously  used 
together  with  supporting  data  for  the 
new  rate  or  rates  used  for  this  filing. 

(12)  Statement  Q-8(c) — Income  taxes. 
This  statement  must  show  the 
computation  of  allowances  for  Federal 
and  State  income  taxes  based  on  the 
return  applied  to  the  rate  base 
associated  with  the  subject  new 
facilities.  To  indicate  the  accounting 
classification  applicable  to  the  amount 
claimed,  the  computation  of  the  Federal 
income  tax  allowance  must  show 
separately  the  amounts  designated  as 
current  tax  and  deferred  tax. 

(13)  Statement  Q-8(d) — Accumulated 
deferred  income  taxes.  This  statement 
must  show  monthly  book  balances  of 
accumulated  deferred  income  taxes  for 
the  12  month  period. 

(14)  Statement  Q-8(e} — Other  taxes. 
This  statement  must  show  for  the  12- 
month  period  the  taxes  applicable  to  the 
subject  new  facilities,  other  than  Federal 
or  State  income  taxes.  It  must  include  a 
schedule  showing  computations  of  other 
taxes  claimed  and  provide  the  details  of 
the  kind  and  amount  of  taxes  paid  under 
protest  or  in  connection  with  taxes 
under  litigation. 

(15)  Statement  Q^(f) — Working 
papers.  The  following  statements,  if 
applicable,  must  be  submitted  as 
working  papers: 

(i)  In  support  of  federal  income  taxea 
the  pipeline  must  submit  a  complete 
reconciliation  qf  the  book  net  income 
with  taxable  net  income  as  reported  to 
the  Federal  Internal  Revenue  Service  foi 
the  most  recent  year  for  which  a  tax 
return  was  filed.  A  complete 
explanation  of  ail  items  in  the 
reconciliations  must  be  submitted.  In  the 
event  the  tax  allowances  claimed  give 
effect  to  omission  of  items  appearing  in 
the  reconciliation  for  the  most  recent  tax 
return  or  inclusion  of  items  not 
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appearing  therein,  the  reasons  for  the 
omissions  or  inclusions  shall  be 
submitted. 

(ii)  Where  tax  depreciation  differs 
from  book  depreciation,  the  pipeline 
must  file  a  schedule  showing  the 
computation  of  the  tax  depreciation 
which  will  indicate: 

(A)  Differences  between  book  and  tax 
depreciab'on  on  a  straight-line  basis;  and 

(B)  The  excess  of  liberalized 
depreciation  and  amortization  of  the 
new  facilities  over  straight-line 
depreciation  for  tax  purposes  for  the 
taxable  year  or  years. 

(iii)  If  the  pipeline  claims  an 
allowance  for  current  tax  in  its  cost  of 
service  which  would  be  greater  than  the 
Federal  income  tax  which  would 
actually  be  payable  on  the  basis  of  the 
return  allowed  in  cost  of  service,  full 
disclosure  thereof  must  be  made, 
including  the  allocation  among  utility 
and  nonutility  departments  of  the  tax 
payable. 

(iv)  If  a  company’s  depreciation  for 
cost  of  service  purposes  differs  from 
that  claimed  for  Federal  or  State  income 
tax  purposes,  provide  a  schedule 
showing  the  reconciliation  between 
book  depreciable  plant  and  tax 
depreciable  plant  and  accumulated 
provision  for  deferred  income  taxes. 
Account  No.  282.  State  separately  the 
part  of  the  book  depreciable  plant 
attributable  to  Equity  AFUDC. 

(16)  Statement  Q-9(a) — Classification 
of  cost  of  service.  This  statement  must 
show  the  cost  of  service  contained  in 
Statement  Q-1.  In  addition,  the 
statement  must  show  the  cost  of  service 
classified  into  the  categories  of  fixed 
and  variable  and  of  demand  and 
commodity. 

(17)  Statement  Q-9{b} — Additional 
Statements.  The  following  statements, 
must  be  submitted: 

(i)  Sul^cient  detailed  breakdown  of 
operation  and  maintenance  expense 
accounts  and  taxes  to  disclose  how 
component  items  {e.g.,  compressor 
station  fuel,  taxes  other  than  income 
taxes)  have  been  classified;  and 

(ii)  Details  of  costs  of  compression 
and  transportation  of  gas  by  others 
identifying  for  each  service  the  name  of 
the  transporter,  the  rate  schedule  or 
other  designation,  volumes  for  the  12 
month  period,  as  defined  in  §  154.405(a), 
and  the  rates  utilized  to  develop  the 
cost. 

(18)  Statement  Q-10 — Allocation  of 
cost  of  service.  This  statement  must 
show  a  detailed  description  of  the 
methods  and  procedures  used  to 
allocate  costs  by  season  and  by 
distance. 

(19)  Statement  Q-11 — Derivation  of 
rates.  This  statement  must  show  the 


derivation  of  each  of  the  proposed  rates. 
The  throughput  levels  used  to  develop 
rates  shall  be  at  least  the  minimum 
throughput  levels  specified  in  S  157.102 
of  this  chapter.  All  calculations  involved 
in  derivation  of  the  rates  must  be 
shown. 

(20)  Statement  Q-12(a} — Description 
of  pipeline  operations.  TTiis  statement 
must  include  a  narrative  description  of 
the  pipeline’s  area  and  diversity  of 
operations. 

(21)  Statement  Q-12(b) — System  map. 
This  statement  must  include  a  detailed 
system  map  indicating  the  location  of 
the  new  facilities. 

(22)  Statement  Q-12(c)— Three  day 
peak,  deliveries.  This  statement  must 
show,  if  available,  deliveries  to 
customers  on  the  most  recent  three 
continuous  days  of  maximum  deliveries 
using  the  new  facilities. 

(23)  Statement  Q-12(d) — Design  day 
data.  This  statement  must  include  the 
average  day  design  capacity  and  the 
peak  day  design  capacity  for  the  new 
facilities. 

(24)  Statement  Q-12(f} — Daily  design 
flow  diagram.  This  statement  must 
include  a  flow  diagram  showing  daily 
design  capacity  and  reflecting  operating 
conditions  with  only  existing  facilities  in 
operation.  In  addition,  this  statement 
must  include  a  second  flow  diagram 
showing  daily  design  capacity  and 
reflecting  operating  conditions  with  both 
existing  and  new  facilities  in  operation. 
Both  flow  diagrams  must  include  the 
following  for  the  portion  of  the  system 
affected; 

(i)  Diameter,  wall  thickness,  and 
length  of  each  pipe  segment  and  the 
diameter  and  wall  thickness  of  the 
connecting  pipe; 

(ii)  For  each  new  compressor  station 
and  existing  station,  the  size,  type,  and 
number  of  compressor  units,  horsepower 
required,  horsepower  installed  and 
proposed  to  be  installed,  volume  of  gas 
to  be  used  as  fuel,  suction  and  discharge 
pressures,  station  piping  pressure  losses, 
compression  ratio,  and  elevation/ 
deration  factor; 

(iii)  Pressures,  volumes,  and 
temperature  of  gas  at  the  main  line  inlet 
and  outlet  connections  at  each 
compressor  station; 

(iv)  Pressures  and  volumes  of  gas  at 
each  intake  and  take-off  point  and  at  the 
beginning  and  terminus  of  the  existing 
and  new  facilities  and  at  each  intake 
and  take-off  point  of  the  existing 
facilities  to  which  the  new  facilities  are 
connected;  and 

(v)  Elevation  at  the  beginning, 
terminus,  and  each  compressor  station 
on  the  existing  and  new  facilities. 

(25)  Statement  Q-12(gl — Maximum 
capability  flow  diagram.  If  Statement 


Q-12(f)  does  not  reflect  the  maximum 
deliveries  which  the  pipeline’s  existing 
and  new  facilities  would  be  capable  of 
achieving  under  most  favorable 
operating  conditions  with  utilization  of 
all  facilities,  include  an  additional 
diagram  or  diagrams  to  depict  such 
maximum  capabilities.  If  the 
horsepower,  pipelines,  or  other  facilities 
on  the  segment  of  pipeline’s  system 
under  consideration  are  not  being  fully 
utilized  due,  e.g.,  to  capacity  limitation 
of  connecting  facilities  or  because  of  the 
need  for  standby  or  spare  equipment, 
the  reason  for  the  nonutilization  must  be 
stated. 

(26)  Statement  Q-12(h} — Flow 
diagram  data  statement.  The  filing  must 
include  a  statement  of  engineering 
design  data  in  explanation  and  support 
of  the  diagrams  and  the  proposed 
project,  identifying: 

(i)  Assumptions,  bases,  formulae,  and 
methods  us^  in  the  development  and 
preparation  of  such  diagrams  and 
accompanying  data; 

(ii)  A  description  of  the  pipe  and 
fittings,  specifying  the  diameter,  wall 
thickness,  internal  roughness,  yield 
point,  ultimate  tensile  strength,  method 
of  fabrication,  and  methods  of  testing; 

(iii)  When  lines  are  looped,  the  length 
and  size  of  the  pipe  in  each  loop; 

(iv)  Type,  capacity,  and  location  of 
each  natural  gas  storage  field  or  facility, 
and  of  each  dehydration, 
desulphurization,  natural  gas 
liquefaction,  hydrocarbon  extraction,  or 
other  similar  plant  or  facility  directly 
attached  to  the  pipeline’s  system, 
indicating  which  of  the  plants  are 
owned  or  operated  by  pipeline,  and 
which  by  others,  giving  their  names  and 
addresses; 

(v)  If  the  daily  design  capacity  shown 
in  Statement  Q-12(f)  is  predicated  upon 
an  ability  to  meet  each  customer’s 
maximum  contract  quantity  on  the  same 
day,  explain  the  reason  for  the 
coincidental  peak-day  design; 

(vi)  If  the  design  day  capacity  shown 
in  Statement  Q-12(f)  is  predicated  upon 
an  assumed  diversity  factor,  state  that 
factor  and  explain  its  derivation; 

(vii)  The  maximum  allowable 
operating  pressure  of  each  new  facility, 
as  permitted  by  the  Department  of 
Transportation’s  safety  standards; 

(viii)  Certification  that  the  pipeline 
will  design,  install,  inspect,  test, 
construct  operate,  replace,  and 
maintain  the  facilities  in  accordance 
with  Federal  safety  standards  and  plans 
for  maintenance  and  inspection,  or  that 
the  pipeline  has  been  granted  a  waiver 
of  the  requirements  of  the  safety 
standards  by  the  Department  of 
Transportation  in  accordance  wiff  the 
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provisions  of  section  3(e)  of  the  Natural 
Gas  Pipeline  Safety  Act  of  1968, 
including  pertinent  details  concerning 
the  waiver, 

(ix)  Gas  gravity,  composition,  and 
ratio  of  specific  heats  (Cp/Cv);  and 

(x)  All  additional  workpapers 
supporting  the  capacity  of  the  new 
facilities. 

(27)  Statement  Q-13— Prepared 
testimony.  This  statement  must  contain 
copies  of  proposed  testimony  indicating 
the  line  of  proof  which  the  pipeline 
would  offer  for  its  case-in-chief  in  the 
event  the  proposed  rates  should  be 
suspended  and  the  matter  set  for 
hearing.  The  testimony  must  explain  the 
pipeline's  cost  classification,  cost 
allocation,  crediting,  and  rate  design 
procedures.  In  addition,  the  testimony 
must  explain  how  the  proposed  rates  in 
Statement  Q-11  and  the  proposed 
classification  and  allocation  of  costs  in 
Statements  Q-9  and  Q-10  conform  to 
Part  284  of  this  chapter.  It  must  also 
explain  any  deviations  from  the 
pipeline’s  last  previous  ^  .e  filing  or 
determination  by  the  Commission. 

§  154.406  Negotiated  rate  filings. 

(a)  Material  to  be  submitted.  The 
statements  described  below  identify  the 
information  required  for  approval  of 
rates  which  will  become  effective  either 
at  the  time  service  is  initiated  or 
subsequent  to  the  initiation  of  service. 
The  detail  of  each  statement  must  be 
commensurate  with  the  information 
reasonably  available  at  the  time  of 
filing.  Statements  or  specific  information 
may  be  deleted,  where  appropriate. 
However,  any  omission  must  be  justified 
and  all  available  data  required  in  these 
schedules  must  be  submitted.  Fimther, 
completion  of  the  competitive 
negotiation  process  described  below 
must  be  completed  prior  to  the 
commencement  of  any  construction 
related  activity. 

(b)  Description  of  statements. 
Statements  R-1  through  R-4  must  be 
filed  for  approval  of  negotiated  rates 
pursuant  to  this  section. 

(1)  Statement  R-1 — Certification.  This 
statement  must  provide  confirmation 
that: 

(i)  The  competitive  negotiation 
process  provided  in  Statements  R-2,  R- 
3,  and  R-4  was  completed  prior  to  the 
commencement  of  any  construction 
related  activity; 

(ii)  Neither  right-of-way  nor  services 
integral  to  the  usefulness  of  the  new 
facilities,  such  as  capacity  on  pipelines 
upstream  or  downstream  of  the  new 
facilities,  has  been  reserved  for  the  new 


facilities  prior  to  the  completion  of  the 
competitive  negotiation  procedure; 

(iii)  The  new  facilities  do  not  involve 
compression  or  looping  of  existing 
facilities;  and 

(iv)  The  new  facilities  will  not  be  used 
to  provide  system  supply  to  an  affiliate 
of  the  pipeline  constructing  the  new'- 
facilities. 

(2)  Statement  R-2— Notice  of 
announcements.  This  statement  must 
include  confirmation  that  each 
announcement  of  the  intention  to 
construct  the  new  facilities  was: 

(i)  Published  in  the  trade  press;  and 

(ii)  Forwarded  to  the  Commission  for 
publication  in  the  Federal  Register. 

(3)  Statement  R-3 — Initial 
announcement.  This  statement  must 
include  a  verified  copy  of  the  pipeline's 
initial  announcement  of  the  intention  to 
construct  new  facilities.  At  a  minimum, 
this  announcement  must  contain: 

(i)  A  detailed  description  of  all  of  the 
services  expected  to  be  rendered  by  the 
pipeline  [e.g.,  storage,  product 
extraction,  etc.)  and  a  detailed  map 
indicating  the  intended  location  of  the 
new  facilities; 

(ii)  A  statement  that  the  rates  for 
service  on  the  new  facilities  will  be 
negotiated  rates; 

(iii)  A  guarantee  that  the  new  facilities 
will  be  utilized  to  provide  open  access 
transportation  under  Part  284  of  this 
chapter, 

(iv)  A  guarantee  that  taps  with  any 
other  facility  will  be  constructed  upon 
request; 

(v)  A  statement  that  the  rates  for 
these  facilities  will  be  permanently 
incremental  and  will  not  be  rolled-in  to 
the  cost  of  any  other  service; 

(vi)  A  guarantee  that  the  pipeline  will 
allow  for  capacity  adjustment 
procedures,  consistent  with  Commission 
policy,  on  the  facilities; 

(vii)  A  statement  explaining  that 
publication  of  the  announcement  in  the 
Federal  Register  constitutes  the 
beginning  of  a  90-day  “Builders  Open 
Season"  during  which  other  pipelines 
may  announce,  in  the  same  format 
described  in  this  section,  the  intention  to 
construct  comparable  facilities  and 
provide  similar  service; 

(viii)  A  statement  identifying  any 
alternative  project(s)  announced  through 
the  competitive  negotiation  process,  if 
any; 

(ix)  A  statement  explaining  that  the 
end  of  the  “Builders  Open  Season” 
marks  the  beginning  of  a  60-day 
“Shipper  Open  Season”  during  which 
time  interested  shippers  may  negotiate 
with  any  pipeline  which  has  announced 
the  intention  to  construct  facilities; 


(x)  If  the  facilities  will  connect  with 
the  pipeline’s  existing  facilities  or  the 
facilities  of  a  pipeline  affiliate,  the 
announcement  must  also  include: 

(A)  A  guarantee  that  the  relevant 
affiliate(s)  will  allow  taps  of  any  new 
facilities  announced  for  construction  by 
any  other  pipeline(s)  through  the 
competitive  rate  negotiation  procedure; 

(B)  A  guarantee  that  the  relevant 
affiliate(s)  will  provide  the  same  service 
(capacity,  rates,  terms,  and  conditions) 
for  any  other  pipeline  built  as  a  result  of 
the  competitive  negotiation  procedure  as 
it  would  have  for  its  affiliate;  and 

(C)  A  description  of  each  relevant 
affiliate’s  capacity  and  effective  rates. 

(4)  Statement  R-4 — Final 
announcement.  This  statement  must 
include  a  verified  copy  of  the  final 
announcement  of  the  intention  to 
construct  new  facilities.  In  addition  to 
the  announcement  content  requirements 
identified  in  Statement  R-3,  the  final 
announcement  must  also  contain: 

(i)  A  statement  confirming  the 
pipeline’s  intention  to  proceed  with 
construction  of  the  facilities; 

(ii)  A  description  of  any  change(s)  in 
the  construction  plans  for  the  new 
facilities; 

(iii)  All  rates,  terms,  and  conditions  to 
be  applied  toward  service  on  the  new 
facilities  and  a  statement  that  the 
pipeline  will  forward  copies  of  all 
service  agreements  to  any  person  upon 
request; 

(iv)  A  statement  describing  the 
allocation  of  capacity  on  the  new 
facilities  as  well  as  a  statement  that  the 
pipeline  will  continue  to  entertain 
additional  requests  for  capacity;  and 

(v)  A  statement  explaining  the 
procedure  for  registering  a  complaint 
with  the  pipeline,  including: 

(A)  A  statement  that  any  complaint 
(including,  but  not  limited  to,  complaints 
regarding  the  competitive  negotiation 
process,  or  discriminatory  treatment  by 
the  pipeline  with  regard  to  rates  or 
access  to  capacity)  must  be  registered 
with  the  company  within  thirty  days  of 
publication  of  the  second  announcement 
in  the  Federal  Register, 

(B)  A  statement  explaining  that  any 
unresolved  complaint  may  be  referred  to 
the  Commission  and  that  the 
Commission  will  address  any  complaint 
referred  to  it  within  60  days  of  being 
informed  of  the  dispute;  and 

(C)  A  statement  that  construction  of 
the  pipeline  will  not  begin  until  all 
complaints  have  been  resolved. 
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PART  157— APPLICATIONS  FOR 
CERTIRCATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTING  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

7.  The  authority  citatioa  for  Part  157 
continues  to  read  as  follows: 

Authority.  15  U.S.C.  717-717w;  42  U.S.C. 
7101-7352;  E.0. 12009,  3  CFR  1978  Comp.,  p. 
142;  and  15  U.S.C.  3301-3432. 

8.  In  S  157.5.  paragraphs  (b)  and  [c] 
are  redesignated  as  paragraphs  (c)  and 
(d),  respectively,  and  a  new  paragraph 

(b)  is  added  to  read  as  follows: 

§  157.5  Purpose  and  intent  of  rules. 

*  *  *  «  * 

(b)  Unless  otherwise  ordered,  rates  for 
service  on  any  new  facilities  will  be 
designed  based  on  the  provisions 
identified  in  §  157.102.  The  purpose  of 
this  requirement  is  to  ensure  that 
present  and  future  customers  do  not 
make  inappropriate  contribution  to  the 
costs  associated  with  newly  constructed 
facilities.  This  condition  may  be 
imposed,  as  determined  appropriate  by 
the  Commission,  on  rates  established 
pursuant  to  section  7  and/or  section  4  of 
the  Natural  Gas  Act.  Provided  That,  the 
applicant  may.  in  its  discretion,  submit 
sufficient  information,  identified  in 
§  157.14(a](ll),  to  support  a  finding  that 
placing  the  applicant's  project  at  risk, 
pursuant  to  $  157.102,  in  older  to  protect 
the  public  interest  is  unnecessary. 
***** 

§157.6  [Amendedl 

9.  In  9  157.6,  paragraph  (alfl]  is 
amended  in  the  first  sentence  by 
removing  the  words  “imtil  October  31, 
1989,"  and  “thereafter,”  and  paragraph 
(a)(4)  is  amended  by  inserting  after  Ae 
words  "157.14"  the  words  ",  and 
157.101(a)". 

9  157.8  (Amended] 

10.  Section  157.8  is  amended  by 
adding  at  the  end  of  that  section  the 
words  (“Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1902-0060)”. 

§  157.9  [Amended] 

11.  Section  157.9  is  amended  by 
adding  at  the  end  of  that  section  the 
words  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1902-0060)". 

12.  Section  157.10  is  amended  by 
revising  the  section  heading,  designating 
the  existing  text  as  peu-agraph  (a), 
adding  a  heading  for  newly  designated 
paragraph  (a),  adding  the  OMB  control 
number  at  the  end  of  the  section,  and  by 


adding  a  paragraph  (b)  to  read  as 
follows: 

9  157.10  InterventkMis,  protests,  and 
noOces  of  intent 

[a]  Interventions  and  protests.  *  *  * 

(b)  Notices  of  intent  to  file  a 

competing  application  or  prior  notice 
request.  In  order  to  receive 
contemporaneous  consideration,  a 
notice  of  intent  to  file  a  competing 
application  or  prior  notice  request  must 
be  filed  in  the  appropriate  do^et  within 
the  time  aUowed  for  filing  of  petitions  to 
intervene.  The  competing  application  or 
prior  notice  request  must  be  filed  within 
30  days  after  the  expiration  of  the 
intervention  period.  (Approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1902-0060)  ~ 

§157.11  [Amended] 

13.  Section  157.11  is  amended  by 
adding  at  the  end  of  that  section  the 
words  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1902-0060)“. 

9  157.12  [Amended] 

14.  Section  157.12  is  amended  by 
adding  at  the  end  of  that  section  the 
words  "(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  1902-0060)". 

15.  Section  157.14  is  amended  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraph  (a); 
adding  a  new  sentence  after  the  first 
sentence  in  the  introductory  text  of 
paragraph  (a);  adding  in  the  first 
sentence  of  the  introductory  text  of 
paragraph  (a)(6)  the  words  "(1:24,000  or 
greater)"  after  the  word  “scale”;  adding 
paragraph  (a)(6)(iv);  removing 
paragraphs  (a)(&-c)  and  (a)(6^); 
revising  paragraphs  (a)(&-a)  (a)(6-b)  and 
(a)(10)  to  read  as  follows: 

§157.14  Exhibits. 

(а)  To  be  attached  to  each 
application.  All  exhibits  specified, 
except  Exhibit  L  must  accompany  each 
application  when  tendered  for  filing. 

Ibe  information  set  f(»th  in  Exhibit  I 
may  be  submitted  at  the  applicant’s 
discretion.  *  *  * 

***** 

(б)  *  *  * 

(iv)  The  applicant  is  required  to 
submit  revisions  to  Exhibits  F  and  F-1  if 
requested  by  the  Commission  or  if  the 
location  of  any  proposed  facilities  is 
changed.  The  revisions  only  need  to 
cover  the  facilities  to  be 
relocated.  *  *  • 

(&-a)  Exhibit  F-4 — Compliance  report 
The  standard  compliance  report 
specified  in  §  157.103  demonstrating  the 
extent  to  which  the  project  will  comply 


with  the  standard  environmental 
conditions  of  §  157.103. 

(6-b)  Exhibit  F-IT— Environmental 
report.  This  report  is  required  if  Exhibit 
F-I  does  not  demonstrate  complete 
compliance  with  §  157.103,  and  is 
described  in  $  380.12  of  this  chapter. 
***** 

(10)  Exhibit  H— Total  gas  supply  data. 
A  statement  by  applicant  describing; 

(i)  Those  production  areas  accessible 
to  the  proposed  constructirHi  that 
contain  sufficient  existing  or  potential 
gas  supplies  for  the  proposed  project; 
and 

(11)  How  those  production  areas  are 
connected  to  the  proposed  construction. 

***** 

16.  Subpart  E  is  revised  to  read  as 
follows: 

Subpart  E— Provisions  Governing  Rate 
Design  and  Environmental  Compiiance 
for  All  Pipeline  Construction  Projects 

Sec. 

157.100  General. 

157.101  Definitions. 

157.102  At-risk  terms  and  conditions. 

157.103  Environment 

157.104  Special  rules  regarding  violations. 

§  157.100  General. 

This  subpart  establishes  provisions 
governing  rate  design  and 
environmental  compliance  for  pipeline 
construction  projects  pursued  under  the 
authorizations  in  subpart  A  of  Part  284 
of  this  chapter,  subparts  A  or  F  of  this 
part. 

9 157.101  Definitions. 

(a)  Annual  capacity  means  the  daily 
capacity  of  the  new  facilities  multiplied 
by  365. 

(b)  Daily  capacity  means,  for  onshore 
facilities,  the  engineering  design  day 
capacity  of  the  new  facilities  operating 
at  MAOP,  and,  for  offshore  facilib'es,  the 
gas  phase  engineering  design  day 
capacity  of  the  new  facilities  operating 
at  MAOP. 

(c)  Historical  levels  means,  for  rate 
design  purposes,  the  highest  annua) 
throughput  that  the  pipeline  has 
achieved  during  the  last  5  calendar 
years.  The  demand  billing  determinants 
should  be  equivalent  to  the  level  of 
contract  demand  plus  imputed  billing 
determinants  for  that  year. 

(d)  Construction  right-of-way  means 
the  land  area  in  which  the  project 
sponsor  has  the  right  to  place  the 
pipeline  am’  ere  the  ground  surface 
will  be  disturbed  by  construction 
equipment  or  covered  by  excavated 
material  during  pipeline  construction. 
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(e)  Project  sponsor  means  any  person 
who  is  constructing  a  project  which  is 
subject  to  the  requirements  of  §  157.103. 

§  157.102  At>i1sk  terms  and  conditions. 

(a)  Scope.  The  following  terms  and 
conditions  apply  to  the  new  facilities  of 
all  natural  gas  pipelines  not  satisfying 
the  “Kansas  Pipe  Line”  standards  in 
paragraph  (b)  of  this  5>3ction  that: 

(1)  Pursuant  to  subparts  A  or  F  of  this 
part,  are  authorised  to  construct  new 
facilities  and  charge  cost-based  rates  for 
sales  or  transportation  service;  or 

(2)  Pursuant  to  part  284  of  this 
chapter,  are  authorized  to  charge  cost- 
based  rates  for  transportation  service 
under  section  311  of  the  Natural  Gas 
Policy  Act  of  1978. 

(b)  The  “Kansas  Pipe  Line”  standards. 
To  avoid  application  of  the  at-risk  terms 
and  conditions  of  this  section,  the 
applicant  must  show  that: 

(1)  There  exist  sufficient  existing  or 
potential  supplies  of  natural  gas  in 
production  areas  accessible  to  the 
proposed  construction  to  meet  demand; 

(2)  It  has  long-term  (at  least  10-year] 
contracts  for  100  percent  of  the  daily 
capacity  of  the  proposed  facilities; 

(3)  The  proposed  facilities  are 
adequate  to  provide  a  full  and  complete 
service  in  the  proposed  service  territory; 

(4)  It  has  adequate  financial  resources 
to  construct  the  facilities: 

(5)  The  costs  of  constructing  the 
facilities  are  adequate  and  reasonable; 

(6)  The  rates  to  be  charged  reflect 
those  costs;  and 

(7)  The  anticipated  fixed  costs  or  the 
amount  of  the  fixed  costs  are 
reasonable. 

(c)  Blanket  certificate  requirement.  To 
begin  service,  the  pipeline  must  hold  a 
blanket  transportation  certificate  under 
Part  284,  Subpart  G  of  this  chapter. 

(d)  Rate  requirements — (1)  General. 
Any  rate  for  service  filed  under  this 
section  must  comply  with  §  284.7  of  this 
chapter  and  the  following  terms  and 
conditions. 

(2)  Cost  basis  for  rates,  (i)  Any 
maximum  transportation  and  any  sales 
rate  filed  must  be  designed  to  recover, 
on  a  unit  basis,  solely  those  costs  which 
are  properly  allocated  to  that  service 
and  may  not  recover  any  costs 
associated  with  other  services. 

(ii)  Any  minimum  transportation  rate 
filed  must  be  based  on  the  average 
variable  costs  which  are  properly 
allocated  to  that  service. 

(iii)  No  costs  associated  with  the  new 
fa  cilities  may  be  allocated  to  any  other 
services  provided  by  the  pipeline 
without  a  rate  filing  under  §  154.63  of 
this  chapter  and  a  determination  by  the 
Commission  that  the  new  facilities 
provide  an  overall  benefit  to  the 


pipeline’s  existing  customers.  The 
overall  benefit  (such  as  lower  unit 
transmission  or  fuel  costs,  for  example] 
must  be  commensurate  with  the  costs 
allocated  to  the  service.  Unless  the 
pipline’s  new  facilities  are  completely 
discrete  from  its  existing  facilities,  if 
rolling  the  costs  of  the  new  facilities  into 
general  rate  base  would  lower  the 
pipeline’s  existing  rates  (and  the 
customers  for  the  new  facilities  still 
would  be  able  to  obtain  the  benefits  of 
their  contracts],  the  pipeline  must  do  so 
unless  otherwise  directed  by  the 
Commission. 

(3]  Minimum  throughput  conditions. 
For  purposes  of  designing  sales  and 
maximum  transportation  rates  for 
services  rendered  through  the  new 
facilities,  the  following  minimum 
throughput  conditions  apply. 

(i]  Reservation  fee  and  demand 
charge.  The  volumes  used  to  design  the 
reservation  fee  for  firm  transportation 
service,  and  the  non-gas  demand  charge 
for  firm  sales  service,  must  equal  at 
least  100  percent  of  the  daily  capacity  of 
the  new  facilities  (multiplied  by  12 
months]. 

(ii]  Usage  charge,  commodity  charge, 
and  volumetric  rate.  The  volumes  used 
to  design  the  usage  charge  for  firm 
transportation  service,  the  non-gas 
commodity  charge  for  firm  sales  service, 
and  the  volumetric  rate  for  interruptible 
transportation  and  sales  service  must 
equal,  for  onshore  facilities,  at  least  90 
percent,  and  for  offshore  facilities,  at 
least  60  percent,  of  the  annual  capacity 
of  the  new  facilities. 

(4]  Design  volumes.  — (i]  No  decrease 
in  design  volumes.  The  design 
throughput  volumes  for  rates  filed  under 
this  section  may  be  increased  in  a 
subsequent  rate  filing  but  not  decreased. 

(ii]  Integrated  facilities.  If  the  new 
facilities  are  completely  integrated  with 
the  pipeline’s  existing  facilities  (such  as 
looping  or  compression],  in  future  rate 
cases  the  volumes  used  for  designing 
rates  for  services  rendered  through  the 
pipeline’s  existing  facilities  may  not  be 
lowered  from  historical  levels  (as 
defined  in  §  157.101  of  this  chapter]. 

(5]  Rate  for  firm  transportation  '* 
service.  The  rate  for  firm  transportation 
service  may  be  a  two-part  rate 
consisting  of  a  reservation  fee  and  a 
usage  charge,  or  it  may  be  a  one-part 
rate  consisting  only  of  a  usage  charge. 

(i]  Reservation  fee.  (A]  Negotiating 
the  fee.  As  a  condition  of  providing  firm 
transportation  service,  the  pipeline  may 
negotiate  with  a  customer,  at  arms- 
length,  a  reservation  fee,  up  to  the 
maximum  reservation  fee  described 
below.  Before  commencing  service,  the 
pipeline  must  offer  to  renegotiate  the  fee 
with  all  shippers.  During  renegotiations. 


the  pipeline  must  make  the  lowest 
reservation  fee  negotiated  with  any 
shipper  available  to  all  shippers.  Once 
the  facilities  are  operational,  the 
pipeline  must  make  all  remaining  firm 
transportation  capacity  available  at  the 
lowest  negotiated  reservation  fee. 

(B]  Maximum  reservation  fee.  The 
maximum  reservation  fee  must  be 
calculated  by  dividing  all  costs 
associated  with  the  reservation  fee  by 
the  design  throughput  volumes  specified 
in  paragraph  (d](3](i]  of  this  section.  If 
the  pipeline  charges  less  than  the 
maximum  reservation  fee,  it  may 
negotiate  the  reassignment  of  the  costs 
associated  with  the  lower  reservation 
fee  to  the  usage  charge.  However,  the 
total  unit  rate  for  that  customer,  which 
includes  the  reservation  fee  and  usage 
charge,  may  not  exceed  the  pipeline’s 
maximum  volumetric  rate  for 
interruptible  service. 

(C]  Affiliated  pipeline  shippers.  The 
pipeline  may  not  charge  a  reservation 
fee  to  an  affiliated  pipeline  shipper  that 
is  regulated  by  the  Commission  unless 
that  affiliated  shipper  establishes  a 
separately  stated  rate  for  its  services 
involving  the  costs  associated  with  the 
newly  constructed  facilities.  In  addition, 
to  include  the  costs  associated  with 
system  supply  in  its  rates,  a  downstream 
affiliated  pipeline  must  first  obtain  prior 
Commission  authorization. 

(ii]  Usage  charge.  The  maximum 
usage  charge  for  firm  transportation 
service  must  be  calculated  by  dividing 
all  costs  not  associated  with  the 
reservation  fee  by  the  design  throughput 
volumes  specified  in  paragraph  (d](3](ii] 
of  this  section. 

(6]  Rate  for  interruptible 
transportation  service.  The  rate  for 
interruptible  transportation  must  be  a 
one-part  volumetric  rate. 

(i]  Maximum  rate.  The  maximum  rate 
must  be  calculated  by  dividing  the  cost 
of  service  for  the  new  facilities  by  the 
design  throughput  volumes  specified  in 
paragraph  (d](3](ii]  of  this  section. 

(ii]  Integrated  facilities.  If  the  new 
facilities  are  completely  integrated  with 
the  pipeline’s  existing  facilities  (such  as 
looping  or  compression],  the  pipeline 
must  have  one  rate  only  for  interruptible 
transportation  through  the  integrated 
facilities. 

(e]  Open  season  requirement  The 
pipeline  must  conduct  an  open  season, 
for  a  period  of  no  less  than  30  days,  to 
initially  allocate  capacity.  The  pipeline 
must  give  adequate  public  notice  of  the 
starting  and  closing  dates  of  the  open 
season. 

(f]  Three-year  filing  requirement  A 
new  company  constructing  stand-alone 
facilities  under  Subpart  A  of  this  part 
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must  make  a  Hling,  pursuant  to  section  4 
of  the  Natural  Gas  Act,  within  three 
years  of  the  in-service  date  of  the  new 
facilities  in  order  for  the  Commission  to 
examine  the  actual  operating  costs  of 
the  facilities  and  determine  whether 
changes  in  rate  design  are  required. 

(g)  Removal  of  the  at-risk  terms  and 
conditions.  The  Commission  will  remove 
the  at-risk  terms  and  conditions  imposed 
under  this  section  if  the  pipeline 
demonstrates  in  a  rate  proceeding  Hied 
under  §  154.63  of  this  chapter  that  the 
new  facilities; 

(1)  Meet  the  standards  set  forth  in 
paragraph  (b)  of  this  section,  to  the 
extent  still  applicable:  or 

(2)  Meet  the  net  benefits  test. 

§  157.103  Environment 

(a)  General  (1)  The  project  sponsor 
must  comply  with  the  provisions  set 
forth  in  this  section.  The  project  sponsor 
is  in  compliance  with  the  requirements 
of  this  section  if  the  project  may  be 
constructed  in  full  compliance  with  the 
requirements  therein,  or  if  the  Director, 
OfHce  of  Producer  and  Pipeline 
Regulation,  issues  a  letter  authorizing 
construction  to  proceed  pursuant  to  the 
procedures  identiHed  in  paragraph  (e)  of 
this  section.  Paragraph  (b)  of  this  section 
defines  the  facilities  which  must  be 
included  in  the  environmental 
compliance  process. 

(2)  Automatic,  prior  notice,  and 
section  311  construction,  (i)  Any  project 
undertaken  pursuant  to  §  157.203(b), 

§  157.203(c],  or  $  284.3  of  this  chapter 
which  is  constructed  in  compliance  with 
the  requirements  set  forth  in  this  section 
does  not  have  the  potential  for 
significant  environmental  impact. 

(ii)  Any  project  that  cannot  be 
constructed  in  compliance  with  this 
section  has  the  potential  for  signiHcant 
environmental  impact  and  may  only 
proceed  pursuant  to  the  construction 
authorization  found  in  subpart  A  of  this 
part. 

(3)  Part  157,  subpart  A  construction. 

(i)  If  the  project  may  be  constructed  in 
compliance  with  the  requirements  of  this 
section,  it  will  not  have  the  potential  for 
a  significant  environmental  impact. 

(ii)  For  projects  that  are  proposed 
under  Subpart  A  of  this  part,  ^e  project 
sponsor  must  comply  with  paragraphs 
(c)(3),  (c)(4),  (c)(5),  and  (c)(15)  of  this 
section  and  may  select  other  procedures 
in  paragraph  (c)  of  this  section  with 
which  it  wishes  to  voluntarily  comply. 
The  project  sponsor  also  must; 

(A)  Identify  in  Exhibit  F-I  of 

S  157.14(a)(6)  the  portions  of  paragraph 
(c)  of  this  section  with  which  it  does  not 
comply;  and 

(B)  Identify  in  Exhibit  F-II  of 
S  157.14(a)(6)  the  reasons  for 


noncompliance  and  proposed  measures 
to  mitigate  any  environmental  impact. 

(b)  Scope  of  environmental 
compliance.  (1)  Any  environmental 
review  undertaken  by  the  Commission 
or  a  project  sponsor  must  include  those 
facilities  subject  to  the  Natural  Gas  Act 
and  Natural  Gas  Policy  Act  of  1978,  but 
will  not  include  any  related 
nonjurisdictional  facilities  unless  the 
Commission’s  control  and  responsibility 
over  those  facilities  is  su^cient  to  cause 
the  private  action  to  become  a  Federal 
action. 

(2)  To  determine  whether  sufficient 
control  and  responsibility  by  the 
Commission  exists,  the  following  factors 
must  be  considered; 

(1)  Whether  the  regulated  activity 
comprises  merely  a  link  in  a  corridor- 
type  project- 

jit)  The  extent  of  the  nonjurisdictional 
facilities  in  the  immediate  vicinity  of  the 
regulated  activity; 

(iii)  The  extent  to  which  the  entire 
project  will  be  within  the  jurisdiction  of 
the  Commission;  and 

(iv)  The  extent  of  cumulative  Federal 
control  and  responsibility,  as 
determined  below: 

(A)  Federal  control  and  responsibility 
will  include  the  portions  of  the  project 
beyond  the  limits  of  Commission 
jurisdiction  where  the  cumulative 
Federal  involvement  of  the  Commission 
and  other  Federal  agencies  is  sufHcient 
to  grant  legal  control  over  such 
additional  portions  of  the  project.  These 
are  cases  where  the  environmental 
consequences  of  the  additional  portions 
of  the  projects  are  essentially  products 
of  Federal  Hnancing,  assistance, 
direction,  regulation,  or  approval. 

(B)  In  determining  whether  sufhcient 
cumulative  Federal  involvement  exists 
to  expand  the  scope  of  Federal  action 
consideration  should  be  given  to  the 
extent  to  which  other  Federal  agencies 
are  required  to  take  action  under  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470,  et  seq.],  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531,  et  seq.],  or  the  Coastal  Zone 
Management  Act  of  1972  (16  U.S.C.  1451, 
et  dbq.]. 

(c)  Standard  environmental 
conditions.  The  following  must  be 
satisHed  to  comply  with  this  section: 

(1)  Clean  Water  Act,  as  amended,  33 
U.S.C.  1251,  et  seq.  and  the  National 
Pollution  Discharge  Elimination  System 
Program,  40  CFR  part  122,  et  seq.  The 
project  sponsor  must  adopt  the 
requirements  of  the  “Erosion  Control, 
Revegetation  and  Maintenance  Plan,” 
and  “Stream  and  Wetland  Construction 
and  Mitigation  Procedures”  identiHed  in 
§S  380.13  and  380.14  of  this  chapter. 
Provided,  That: 


(1)  Construction  in  wetlands  shall  not 
involve  the  use  of  more  than  two  layers 
of  timber  riprap  to  support  construction- 
related  equipment;  and 

(ii)  The  project  sponsor  must  utilize  a 
spill  prevention,  containment,  and 
control  plan  which  describes  the 
preventive  and  mitigative  measures  to 
be  employed  to  minimize  impacts 
associated  with  spills  at  fuel,  lubricant, 
or  hazardous  materials  storage  areas 
during  normal  upland  refueling 
procedures,  or  during  special  refueling 
activities  which  are  within  any 
municipal  watershed  area  or  which  are 
within  100  feet  of  perennial  stream 
banks  or  wetlands  boundaries.  These 
measures  must  include  requiring  all 
fueling  and  lubricating  to  be  done  in 
areas  designated  for  such  purposes 
(with  such  areas  to  be  located  away 
from  all  water  bodies),  requiring  each 
construction  crew  to  have  on-hand 
sufficient  supplies  of  absorbent  and 
barrier  materials  to  allow  the  rapid 
containment  and  recovery  of  any  spills, 
and  developing  procedures  regarding 
excavation  and  off-site  disposal  of  any 
soil  materials  contaminated  by  spillage. 

(2)  Clean  Air  Act,  as  amended,  42 
U.S.C,  1801,  et  seq.,  air  quality 
regulations,  and  state  implementation 
plans  adopted  pursuant  to  40  CFR  parts 
50-99.  The  project  sponsor  must  secure 
the  applicable  air  quality  construction 
permits  and  comply  with  Prevention  of 
SigniHcant  Deterioration  (PSD) 
regulations  for  new  or  modihed  major 
sources. 

(3)  Endangered  Species  Act  of  1973,  as 
amended,  16  U.S.C.  1531,  et  seq.  The 
project  sponsor  is  the  Commission’s 
non-Federal  representative  for  purposes 
of  complying  with  the  Endangered 
Species  Act,  and  must  adhere  to  the 
procedures  in  paragraph  (f)  of  this 
section,  in  which  case  the  Commission 
finds  that  endangered  species  and  their 
critical  habitat  are  protected  in 
accordance  with  16  U.S,C.  1536. 

(4)  National  Historic  Preservation  Act 
of 1966,  as  amended,  16  U.S.C.  470,  et 
seq.,  and  the  Archeological  and  Historic 
Preservation  Act  of  1974,  Public  Law  93- 
291.  The  project  sponsor  is  the 
Commission’s  non-Federal 
representative  for  purposes  of 
complying  with  the  National  Historic 
Preservation  Act,  and  must  adhere  to 
the  procedures  set  forth  in  paragraph  (g) 
of  this  section,  in  which  case  the 
Commission  finds  that  there  is  no  effect 
on  any  property  protected  by  16  U.S.C. 
470f. 

(5)  Coastal  Zone  Management  Act  of 
1972,  as  amended,  16  U.S.C,  1451,  et  seq. 
The  project  sponsor  must  obtain  a 
determination  from  the  appropriate  state 
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agency  that  the  project  complies  with 
that  state’s  coastal  zone  management 
plan,  unless  the  state  agency  waives  its 
right  of  review. 

(6)  Executive  Order  No.  11988,  3  CFR, 
1977  Comp.,  p.  117,  requiring  Federal 
agencies  to  evaluate  the  potential  effects 
of  actions  that  may  be  taken  on  a 
floodplain.  A  project  may  involve 
construction  of  aboveground  facilities 
located  in  a  100-year  floodplain,  as 
delineated  on  Flood  Insurance  Rate 
Maps  or  the  Flood  Hazard  Boundary 
Maps  prepared  by  the  Federal  Insurance 
Administration,  only  after  all  reasonable 
alternatives  have  been  evaluated  and 
been  found  to  be  impracticable. 

(7)  Executive  Order  No.  11990,  3  CFR, 
1977  Comp.,  p.  121,  requiring  an 
evaluation  of  the  potential  effects  of 
construction  on  wetlands.  The  project 
sponsor  must  adopt  the  requirements  of 
the  “Stream  and  Wetland  Construction 
and  Mitigation  Procedures"  identifled  in 
§  380.14  of  this  chapter.  Aboveground 
facilities  may  not  be  constructed  in 
wetlands  unless  compliance  with 
regulations  adopted  by  the  Department 
of  Transportation  (DOT)  cannot 
otherwise  be  accomplished. 

(8)  Wild  and  Scenic  Rivers  Act,  16 
U.S.C.  1274,  et  seq.‘.  Wilderness  Act,  10 
U.S.C.  1133,  et  seq.;  and  National  Parks 
and  Recreation  Act  of  1978 16  U.S.C.  1 
and  230,  et  seq.  The  project  sponsor 
must  comply  with  these  statutes, 
including  the  pertinent  conditions 
identifled  in  paragraph  (cj(ll)(i)  of  this 
section. 

(9)  Toxic  Substances  Control  Act,  16 
U.S.C.  2601,  et  seq.  The  project  may 
involve  the  removal,  replacement,  or 
abandonment  of  facilities  which  have 
been  found  by  the  Environmental 
Protection  Agency  (EPA)  to  have  been 
exposed  to  polychlorinated  biphenyl 
(PCB)  contamination  greater  than  50 
ppm  only  if  the  facilities  have  been 
declassifled  by  the  EPA,  if  the  removal, 
replacement  or  abandonment  comply 
with  the  EPA’s  regulations  at  40  CFR 
part  761,  or  if  an  alternative  disposal 
permit  is  issued  by  EPA  under  40  CFR 
761.60(e). 

(10)  General  siting  and  maintenance 
requirements.  The  project  sponsor  must 
implement  the  requirements  of 
paragraph  (h)  of  this  section. 

(11)  Conditions  subject  to  other 
agency  or  landowner  approval,  or 
specific  installation  methods.  Facilities 
which  involve  pipeline  construction  in 
the  following  areas  may  go  forward  as 
specified. 

(i)  If  the  Federal  action  is 
categorically  excluded  or  is  the  subject 
of  a  flnding  of  no  significant  impact  by 
the  responsible  agency,  the  project  may 
cross  the  following  Federally  designated 


areas:  national  forests,  units  of  the 
National  Paries  System,  wilderness 
areas,  trails,  wild  and  scenic  rivers, 
wildlife  refuges,  management  areas  and 
sanctuaries,  or  ecologically  critical  or 
unique  areas  (such  as  spawning  or 
rearing  areas  for  naturally  repi^ucing 
cold  water  flsheries),  remnant  prairie, 
and  old-growth  forest. 

(11)  If  approval  is  given  by  the 
appropriate  state  agency,  the  project 
may  cross  state  designated  areas  similar 
to  fliose  listed  in  paragraph  (c)(ll)(i)  of 
this  section,  and  known  habitat  of  state- 
listed  threatened  or  endangered  species. 

(iii)  If  approval  is  given  by  the 
appropriate  agency,  the  project  may 
cross  active  or  reclaimed  surface  mines 
where  the  potential  for  acidic  runoff 
exists. 

(iv)  If  the  pipeline  is  installed  by 
directional  drilling,  horizontal  boring  or 
jacking,  or  is  installed  on  an  existing 
bridge  or  aerial  crossing  structure,  the 
project  may  cross  water  bodies  more 
than  100  feet  wide.  This  restriction  on 
water  body  crossings  does  not  apply  to 
offshore  pipeline  construction. 

(v)  If  approval  is  given  by  the 
appropriate  agency,  the  project  may 
cross  wellhead  protection  areas  and 
designated  sole  source  aquifers 
extending  to  within  excavation  depth  of 
the  pipeline  trench. 

(vi)  If  approval  is  given  by  the 
appropriate  water  authority,  the  pipeline 
may  cross  any  water  body  within  three 
miles  upstream  of  the  intake  for  a 
municipal  water  supply. 

(vii)  If  approval  is  given  by  the 
appropriate  water  authority,  the  pipeline 
may  pass  within  150  feet  of  the  wellhead 
of  public  groundwater  supply  wells. 

(viii)  If  the  owner(s)  of  each  residence 
grants  an  easement  the  project  may 
include  construction  of  pipeline  in  a  new 
right-of-way  where  the  edge  of  the 
construction  right-of-way  is  within  50 
feet  of  the  residence  and  is  at  least 
partially  on  the  associated  property. 

(ix)  If  the  owners  of  the  residences 
whose  properties  are  crossed  convey  an 
additional  easement,  or  have  no 
objection  to  the  use  of  the  existing  right- 
of-way  for  an  additional  pipeline,  the 
project  may  include  construction  of 
pipeline  loop  where  the  edge  of  any 
portion  of  the  construction  right-of-way 
which  is  500  feet  in  length,  or  less,  is 
within  50  feet  of  four  or  more 
residences. 

(12)  Conditions  for  projects  which 
require  reconciliation.  Construction  of 
facilities  involving  the  following  may  go 
forward  only  if  the  project  is  authorized 
pursuant  to  Subpart  A  of  this  part,  or  if 
the  Director  issues  a  letter  aufliorizing 
the  construction  pursuant  to  the 
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procedures  identifled  in  paragraph  (e)  of 
this  section: 

(i)  Pipeline  crossings  within  DOT 
class  2, 3,  or  4  locations  of  active 
geologic  faults  (surface  rupture  within 
the  last  10,000  years),  landslide  areas, 
areas  subject  to  collapse  subsidence,  or 
areas  subject  to  seismic  soil  liquefaction 
in  Uniform  Building  Code  Zones  2,  3,  or 
4. 

(ii)  Pipeline  crossings  of  known 
hazardous  waste  sites  or  areas 
contaminated  by  hazardous  waste. 

(iii)  Pipeline  crossings  of  perennial 
waterbodies  or  Federally  delineated 
wetlands  where  the  U.S.  Army  Corps  of 
Engineers  determines  that  a  section  10 
permit  or  an  individual  Section  404 
permit  is  required. 

(iv)  Condemnation  of  any  dwelling  or 
permanent  aboveground  structure  not 
owned  by  the  company. 

(v)  Aboveground  facilities  where  more 
than  flve  acres  of  prime  agricultural  land 
would  be  permanently  disturbed  or 
fenced. 

(vi)  New  industrial  facilities  such  as 
gas  conditioning  facilities  at  new  sites, 
or  new  or  modified  LNG  facilities. 

(vii)  New  or  expanded  gas  storage 
flelds. 

(13)  Noise  abatement  The  noise 
attributable  to  any  new  or  additional 
compressor  facility  must  not  exceed  a 
day-night  sound  level  (Ldn)  of  55  DBA  at 
any  noise-sensitive  area  (such  as 
schools,  hospitals,  or  residences),  unless 
the  noise-sensitive  area  is  established 
after  facility  construction. 

(14)  Nuclear  facilities,  (i)  Any  activity 
subject  to  this  section  is  not  authorized 
if  it  is  located  within  0.5  miles  of  a 
nuclear  power  plant  which  is  either 
operating  or  under  construction,  or  for 
which  a  construction  permit  application 
has  been  filed  with  the  Nuclear 
Regulatory  Commission. 

(ii)  Any  activity  under  §  157.215  is  not 
authorized  if  the  activity  is  located 
within  two  miles  of  a  nuclear  power 
plant  which  is  either  operating  or  under 
construction,  or  for  which  a  construction 
permit  application  has  been  flled  with 
the  Nuclear  Regulatory  Commission. 

(15)  Notifications.  The  project  sponsor 
must  prepare  a  notification  of  proposed 
construction  for  newspaper  publication 
and  flling  with  the  Governor  and  the 
Attorney  General  for  any  state  in  which 
the  construction  or  abandonment  with 
removal  of  facilities  will  occur.  The 
project  sponsor  must  file  the  notifleation 
with  the  Governor  and  the  Attorney 
General,  by  certified  mail,  return  receipt 
requested,  pursuant  to  the  schedule  for 
newspaper  publication.  The  project 
sponsor  must  publish  the  notifleation 
once  in  a  daily  or  weekly  newspaper  of 
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general  circulation  in  each  county  in 
which  construction  would  occur.  The 
notiHcation  must  be  published  at  least 
six  weeks  prior  to  the  beginning  of  any 
construction  activity  under  §  157.203(b), 
or  at  least  twenty-eight  days  before 
filing  the  compliance  report  required  by 
paragraph  (d)  of  this  section  for  facilities 
authorized  under  §  284.3  of  this  chapter, 
5  157.203(c)  or  subpart  A  of  this  part. 

The  notification  shall  be  in  the  form  of  a 
display  advertisement  and  must  include 
the  following: 

(i)  A  general  description  of  the  nature 
and  extent  of  the  project,  including  a 
map  and  written  description  of  project 
route.  Each  project  should  be  designated 
by  a  unique  project  number  (such  as 
“XYZ  Pipeline  Company  Project  No. 
123").  This  information  should  also 
identify  any  related  construction  areas 
and  specify  the  width  of  permanent  and 
temporary  rights-of-way. 

(ii)  IdentiHcation  of  the  construction 
authorization  [Le.,  Part  157,  Subpart  A 
case-specific  certificate  authorization; 
part  157,  subpart  F  automatic  blanket 
certiHcate  authorization;  part  157, 
subpart  F  prior  notice  blanket  certificate 
authorization;  or  NGPA  section  311 
authorization),  the  project  docket 
number,  if  any,  and  a  description  of 
Commission  procedures  relating  to  the 
authorization,  including  an  outline  of  the 
sequence  of  events  that  will  culminate 
in  the  authorization  for  construction. 

(iii)  A  description  of  the  applicable 
intervention,  comment,  and  protest 
procedures,  including  applicable  time 
periods  and  the  Commission  Secretary's 
mailing  address. 

(iv)  Identification  of  person(s)  who  are 
authorized  to  respond  to  requests  or 
questions  on  behalf  of  the  project 
sponsor. 

(16)  Permits.  No  construction, 
installation,  or  abandonment  shall  begin 
with  respect  to  physically  discrete, 
independently  usable  portions  of  a 
project  {e.g.,  a  complete  loop  or  lateral) 
automatically  authorized  under 
§  157.203(b)  until  all  required  permits  for 
that  portion  have  been  obtained  (except 
those  permits  that  must  be  obtained 
during  construction,  such  as  road 
crossing  and  hydrostatic  testing  permits) 
and  all  preconstruction  requirements  of 
paragraph  (c)  of  this  section  have  been 
met. 

(d)  Report  on  Compliance.  The  project 
sponsor  must  file  a  report  demonstrating 
compliance  with  this  section.  For  prior 
notice  authorizations  under  §  157.203(c). 
the  report  will  be  filed  with  the  prior 
notice.  For  automatic  authorizations 
under  §  157.203(b),  the  report  will  be 
filed  semi-annually  as  required  by 
§  157.207(b).  For  activities  undertaken 
pursuant  to  section  311  of  the  NGPA,  the 


report  must  be  filed  at  least  30  days 
prior  to  commencement  of  construction. 
For  case-specific  applications  under  part 
157,  suboart  A,  the  report  must  be  filed 
with  th  application  required  in  §  157.6. 
The  rc  lort  must  include  a  checklist  on 
the  cover  identifying  the  conditions 
contained  in  paragraph  (c)  of  this 
section  for  which  compliance  is 
demonstrated.  The  checklist  must  be 
signed  by  an  official  representing  the 
project  sponsor  verifying  that  the 
material  demonstrating  compliance  with 
each  of  the  checked  conditions  has  been 
provided.  The  report  must  also  include, 
as  applicable: 

(1)  A  concise  explanation  of  the 
measures  undertaken  to  satisfy 
paragraph  (b)  of  this  section  and  each 
requirement  specified  in  paragraphs  (c) 
(1)  through  (16)  of  this  section,  including: 

(i)  A  discussion  of  how  the  project 
sponsor  determined  what  facilities  are 
required  to  be  considered  pursuant  to 
paragraph  (b)  of  this  section,  including: 
identification  of  all  facilities,  both 
jurisdictional  and  nonjurisdictional, 
contacts  made  to  determine  what 
nonjurisdictional  facilities  would  be 
considered  for  environmental  review 
purposes,  an  explanation  of  how 
paragraph  (b)  of  this  section  was 
applied;  and  the  basis  for  any 
conclusion  that  a  related 
nonjurisdictional  facility  shall  not  be 
considered. 

(ii)  A  verified  statement  that  the 
provisions  of  §S  380.13  and  380.14  of  this 
chapter  have  been  adopted; 

(iii)  Calculations  supporting 
conclusions  as  to  whether  the  facilities 
constitute  a  major  source  or  major 
modification  as  defined  by  EPA,  and 
citation  to  the  date,  issuing  authority, 
and  PSD  permit  number; 

(iv)  Documentation  that  the  project 
sponsor  has  obtained  from  the 
appropriate  office  of  the  Fish  and 
Wildlife  Service  (FWS)  or  the  National 
Marine  Fisheries  Service  (NMFS)  a  list 
of  Federal  endangered,  threatened, 
proposed,  and  candidate  species,  and 
their  designated  critical  habitat,  they 
may  occur  in  the  vicinity  of  the 
proposed  project  as  required  in 
paragraph  (f)  of  this  section.  Copies  of 
correspondence  with  those  agencies, 
survey  reports,  and  the  biological 
analysis,  if  one  is  necessary,  must  be 
filed  with  the  Secretary.  The  biological 
analysis  and  comments  on  the  biological 
analysis  should  be  marked 
“PRIVILEGED  INFORMA  TION—DO 
NOT  RELEASE'.  A  copy  of  this 
information  must  also  be  provided 
directly  to  the  appropriate 
environmental  branch  of  the 
Commission. 


(v)  A  discussion  of  findings  of  effects 
on  cultural  resources,  which  must 
include: 

(A)  Dates  of  consultation  with  SHPOs. 
Federal  land-managing  agencies,  and 
other  interested  persons,  including 
Native  American  representatives: 

(B)  A  summary  of  the  input  from 
consulted  agencies  and  persons  that  is 
not  otherwise  provided  pursuant  to 
paragraph  (d)(l)(v)(D)  of  this  section: 

(C)  A  discussion  of  measures  taken  to 
avoid  eligible  properties;  and 

(D)  All  reports  and  correspondence 
produced  under  paragraph  (g)  of  this 
section,  including,  as  appropriate,  the 
NEPA  Report,  the  reports  required  by 
paragraph  (g)(5)(iv)  of  this  section,  and 
the  SHFOs’  determinations  described  in 
paragraphs  (g)(5)(iii).  (iv),  and  (x) 
through  (xiii)  of  this  section. 

(vi)  Documentation  of  any  state 
determination  that  the  project  conforms 
to  its  Coastal  Zone  Management  Plan; 

(vii)  Identification  of  the  maps 
consulted,  alternative  locations 
considered,  and  reasons  for  locating 
aboveground  facilities  in  a  floodplain  or 
wetland; 

(viii)  Identification  of  how  compliance 
with  paragraph  (c)(ll)(i)  of  this  section 
was  determined: 

(ix)  A  statement,  supported  by  EPA 
correspondence,  that  the  removal, 
replacement,  or  abandonment  of 
facilities  will  conform  to  paragraph 
(c)(9)  of  this  section.  For  removal, 
replacement,  or  abandonment 
performed  in  accordance  with  40  C.F.R. 
Part  761,  but  not  under  an  alternative 
method  of  disposal,  a  description 
identifying  specific  procedures  for  the 
following  activities: 

(A)  Pre-removal  inspections,  x-raying, 
testing,  and  monitoring  of  liquids. 

(B)  Pre-removal  pipeline  pigging, 
cleaning,  drying,  blowdown,  purging, 
and  removal  of  liquid  accumulations. 

(C)  Measures  for  exclusion  and 
removal  of  water  seepage  into 
excavations. 

(D)  Sealing  or  capping  of  cut  surfaces 
and  measures  to  contain  leaks  and 
spills. 

(E)  Removal  of  pipe  from  trench. 

(F)  Spill  prevention,  control, 
containment,  and  cleanup  pursuant  to  40 
CFR  part  761,  subpart  G, 

(C)  Transportation  of  removed  pipe 
segments  to  a  storage  yard. 

(H)  Location(s)  of,  and  construction, 
containment,  and  monitoring  methods  of 
storage  yards  for  removed  pipeline 
segments,  pursuant  to  40  CFR  761.65(b). 

(I)  Valve  draining,  removal,  capping, 
transportation,  storage,  and  disposal. 

(J)  Disposal  of  the  removed  pipeline 
segments  and  related  equipment. 
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(K)  Identity  of  the  companies,  and 
specific  personnel  and  their  titles,  who 
are  responsible  for  the  collection, 
transportation,  cleanup,  and  disposal  of 
PiCB-contaminated  materials. 

.  (x)  VeriHcation  that  the  project 
sponsor  has  complied  with  paragraph 
(c)(10)  of  this  section,  and  a  description 
of  how  routing  within  existing  ri^ts-of- 
way  was  maximized; 

(xi)  IdentiHcation  of  contacts  made 
and  references  consulted  to  achieve 
compliance  with  paragraphs  (c)(ll)  and 
(12)  of  this  section: 

(xii)  Commitment  to  file 
postconstruction  noise  surveys  of  new 
or  additional  compressor  facilities  no 
later  than  30  days  after  placing  the 
facility  in  service  or.  in  case  of 
automatically  authorized  construction, 
with  the  next  semi-annual  report.  Noise 
surveys  shall  include  a  plot  plan 
identifying  the  noise  measurement 
locations  and  shall  identify  the  time  of 
day,  duration  of  measurements,  weather 
conditions,  windspeed  and  direction, 
engine  load,  and  other  noise  sources 
present  for  each  measurement.  If  the 
noise  attributable  to  the  operation  of  the 
new  or  additional  compressor  facility  at 
full  load  exceeds  a  day-night  sound 
level  (Ldn)  of  55  dBA  at  any  nearby 
noise-sensitive  areas,  additional  noise 
controls  must  be  added  to  meet  that 
level  within  one  year; 

(xiii)  IdentiHcation  of  contacts  made 
to  ensure  compliance  with  paragraph 
(c)(14)  of  this  section; 

(xiv)  Certification  that  the  newspaper 
publication  and  notiHcation  to  the 
Governor  and  the  Attorney  General 
required  pursuant  to  paragraph  (c)(15)  of 
this  section  have  been  done;  and 

(xv)  For  automatically  authorized 
projects,  veriHcation  that  paragraph 
(c](16]  of  this  section  will  be  or  has  been 
complied  with. 

(2)  A  discussion  of  the  consideration 

given  to  alternative  routes  or  locations 
to  avoid  sensitive  environmental  areas 
as  identified  in  paragraphs  (c)(ll)  and 
(12)  of  this  section  prior  to  obtaining 
approvals  required  by  paragraph  (c](ll) 
and  prior  to  Hling  a  request  for 
reconciliation  pursuant  to  paragraph  (e) 
of  this  section.  .  ^ 

(3)  Any  listing  of  contacts  required  in 
this  section  must  include  the  name,  title, 
afniiation,  and  telephone  number  of  the 
person(s)  contacted. 

(4)  A  listing  of  the  projected 
completion  date  for  all  required  surveys, 
the  projected  start  date  of  construction 
for  each  discrete  pipeline  segment  or 
aboveground  facility,  and  the 
anticipated  timeh'ame  for  start  and 
completion  of  restoration  activities. 

(5)  If  the  report  required  by  this 
subsection  demonstrates  compliance 


with  the  requirements  of  this  section,  the 
Director  will  issue  a  letter  notifying  the 
project  sponsor  that  he  has  reviewed  the 
report,  lliis  letter  shall  not  constitute 
final  agency  action  subject  to  rehearing 
within  the  meaning  of  S  385.1902  of  the 
Commission's  regulations. 

(6)  If  the  report  required  by  this 
subsection  does  not  demonstrate 
compliance  with  the  requirements  of  this 
section,  the  Director  will  issue  a  letter 
stating: 

(i)  lliat  the  compliance  report  is 
inadequate  and  that  the  project  sponsor 
may  seek  reconciliation,  or  that  the 
project  sponsor  can  only  proceed 
pursuant  to  the  case-speciHc 
authorization  in  subpart  A  of  this  part, 
or 

(ii)  That  the  Director  will  initiate 
reconciliation  on  his  own  initiative. 

(e)  Reconciliation  Procedures.  (1)  If  it 
is  believed  that  a  project  would  be  in 
compliance  with  the  requirements  of  this 
section  if  minor  issues  are  resolved,  a 
request  for  reconciliation  may  be  Hied 
with  the  Director.  The  project  sponsor 
must  not  proceed  with  construction  until 
the  Director  issues  a  letter  authorizing 
the  project  sponsor  to  proceed  with 
construction  pursuant  to  the  following 
procedures.  'The  reconciliation 
procedure  shall  not  be  used  unless,  at 
the  discretion  of  the  Director,  matters 
for  which  reconciliation  are  sought  are 
appropriate. 

(i)  A  project  sponsor  may  initiate 
reconciliation: 

(A)  Upon  filing  the  compliance  report 
required  by  paragraph  (d)  of  this 
section; 

(B)  In  response  to  the  filing  of  a 
protest  by  any  person;  or 

(C)  Upon  a  finding  of  noncompliance 
by  the  Director,  after  a  review  of  the 
compliance  report.  The  Director  may 
also  initiate  reconciliation. 

(ii)  The  reconciliation  period  will 
begin  on  the  date  that  a  request  for 
reconciliation  is  filed  and  end  90  days 
thereafter,  unless  the  Director  issues  a 
letter  extending  the  reconciliation  period 
for  an  additional  period  of  up  to  90  days. 

(iii)  If  the  Director  believes  that 
reconciliation  can  be  achieved  within 
the  reconciliation  period,  he  may  pursue 
resolution.  The  Director  may,  in  his 
discretion: 

(A)  Consult  with  relevant  agencies  to 
ensure  that  the  environmental  impact 
will  not  be  significant. 

(B)  Obtain  agreement  from  the  project 
sponsor  to  implement  any  mitigation 
measures  the  Director  finds  necessary. 

(C)  Convene  a  technical  conference. 

(D)  Pursue  any  other  actions  deemed 
necessary. 

(iv)  Consistent  with  the  Commission’s 
ex  parte  regulations,  the  Commission 


and  staflF  may  meet  with  the  project 
sponsor  or  other  parties  to  address  the  , 
mivironmental  matters  at  issue  in  the 
reconciliation  procedure.  < 

(v)  If  the  Director  concludes  that  the 
project  can  comply  with  this  section, 
either  with  or  without  additional 
mitigation  measures,  he  will  issue  a 
letter,  including  a  brief  Environmental 
Assessment,  under  which  the  project 
may  proceed. 

(vij  If  the  Director  concludes  that  the 
project  cannot  comply  with  this  section, 
the  project  may  only  proceed  under 
Subpart  A  of  this  part. 

(2)  If  the  Director  has  not  issued  a 
letter  by  the  end  of  the  reconciliation 
period,  or  any  extension  thereof,  the 
project  may  not  proceed  under  authority 
of  this  section. 

(f)  Procedures  for  compliance  with  the 
Endangered  Species  Act  of  1973 — (1) 
Applicability.  The  procedures  in  this 
section  apply  to  any  project  sponsor  as 
defined  in  §  157.101,  including  a 
company  undertaking  a  project 
authorized  under  a  blanket  certificate 
issued  pursuant  to  subpart  F  of  this  part, 
and  any  applicant  or  project  sponsor 
undertaking  any  other  activity  subject  to 
the  conditions  in  paragraph  (c)  of  this 
section. 

(2)  Consultation  with  other  Federal 
agencies.  Pursuant  to  paragraph  (c)(3)  of 
this  section,  the  project  sponsor  is 
designated  as  the  Commission’s  non- 
Federal  representative  for  purposes  of 
informal  consultations  with  the  U.S.  Fish 
aiKl  Wildlife  Service  (FWS)  and  the 
National  Marine  Fisheries  Service 
(NMFS).  As  specified  in  paragraph 
(f)(4)(iv)(D)  of  this  section,  a  project 
requiring  formal  consultation  may  only 
proceed  under  Subpart  A  of  this  part, 
unless  the  project  has  been  cleared  by 
the  Director  pursuant  to  paragraph  (e)  of 
this  section. 

(3)  Definitions.  For  purposes  of  this 
section: 

(i)  Listed  species  and  critical  habitat 
have  the  same  meaning  as  provided  in 
50  CFR  402.02. 

(ii)  Project  area  means  any  area 
subject  to  construction  activities 
(including  material  storage  sites  and 
access  roads)  required  to  install  the 
facilities. 

(4)  Procedures — (i)  Consultation 
requirement  Prior  to  construction  of 
project  facilities,  the  project  sponsor 
must  contact  the  appropriate  regional  or 
field  office  of  the  I^S  or  the  NMFS,  or 
both  if  appropriate,  to  initiate  informal 
consultations,  unless  it  is  proceeding 
pursuant  to  a  blanket  clearance  issued 
by  the  FWS  which  is  less  than  one  year 
old  and  the  clearance  does  not  specify 
more  frequent  consultation.  If  the 


52392 


Federal  Re^ster  /  Voi.  56.  No.  202  /  Friday.  October  18.  1991  /  Rules  and  Regulations 


blanket  clearance  is  more  than  one  year 
old.  the  project  sponsor  must  consult 
with  the  FWS  to  determine  whether  any 
additional  species  have  been  listed  in 
the  area,  and  whether  the  blanket 
clearance  is  still  valid. 

(ii)  Finding  of  no  impact.  The  project 
sponsor  is  in  compliance  with  paragraph 
(c)(3)  of  this  section  if,  pursuant  to 
informal  consultations,  the  consulted 
agency  initially  determines  that  no  listed 
or  proposed  species,  or  its  listed  or 
proposed  critical  habitat,  occurs  in  the 
project  area. 

(iii)  Potential  impact  to  proposed 
species.  (A)  If  the  consulted  agency, 
pursuant  to  infomal  consultations, 
initially  determines  that  any  species 
proposed  to  be  listed,  or  its  proposed  to 
be  listed  critical  habitat,  occurs  in  the 
project  area,  the  project  sponsor  must 
confer  with  the  consulted  agency  on 
how  to  avoid  or  reduce  the  potential 
impact 

(B)  The  project  sponsor  is  in 
compliance  with  paragraph  (c)(3)  of  this 
section  when  it  implements  any 
mitigating  measures  recommended 
through  the  consultation  process,  and 
complies  with  paragraph  (f)(4)(iv)  of  this 
section,  if  applicable. 

(iv)  Continued  informal  consultations 
for  listed  species. 

(A)  If  the  consulted  agency  initially 
determines,  pursuant  to  the  informal 
consultations,  that  a  listed  species  or  its 
critical  habitat  may  occur  in  the  project 
area,  the  project  sponsor  must  continue 
informal  consultations  to  determine  if 
the  proposed  project  may  affect  the 
species  or  habitat.  These  consultations 
may  include  discussions  with  experts 
(including  experts  provided  by  the 
consulted  agency),  field  surveys, 
biological  analyses,  and  the  formulation 
of  mitigation  measures. 

(B)  A  biological  analysis  must  be 
prepared  unless  the  FWS  and/or  NMFS 
indicates  that  the  proposed  project 
would  not  affect  a  specibc  listed  or 
proposed  species.  The  biological 
analysis  must  contain  the  following 
information  for  each  species: 

(2)  Life  history  and  habitat 
requirements: 

(2)  Results  of  detailed  surveys  to 
determine  if  individuals,  populations,  or 
suitable,  unoccupied  habitat  exists  along 
the  proposed  route; 

(J)  Potential  impacts,  both  beneffcial 
and  negative,  that  could  result  from 
construction  of  the  proposed  project; 
and 

[4]  Proposed  mitigation  which  would 
eliminate  or  minimize  these  potential 
impacts. 

All  surveys  must  be  conducted  by 
qualified  biologists  and  must  utilize 
FWS  and/or  NMFS  approved  survey 


methodology.  The  biological  analysis 
must  include  the  name(s)  and 
qualiHcations  of  personjs)  conducting 
the.  survey,  survey  methodology:  date  of 
survey(s):  and  detailed  identiffcation  of 
size  and  location  of  all  areas  surveyed. 
The  biological  analysis  should  be 
submitted  to  the  FWS  and/or  NMFS  for 
their  review  and  comment. 

(C)  If  the  consulted  agency  agrees 
with  the  determination  that  the 
proposed  project  will  not  affect  any 
listed  species  or  its  critical  habitat,  the 
project  sponsor  is  in  compliance  with 
paragraph  (c)(3)  of  this  section. 

(D)  The  project  sponsor  may  not 
proceed  with  the  proposed  project  if  it 
concludes  that  the  proposed  project  may 
affect  listed  species  or  the  species' 
critical  habitat  or  if  the  consulted 
agency  does  not  agree  with  the  project 
sponsor’s  determination  of  no  effect 
except  as  authorized  under  Subpart  A  of 
this  part  or  unless  the  project  has  been 
authorized  by  the  Director  pursuant  to 
paragraph  (e)  of  this  section. 

(g)  Proc^ures  for  Compliance  with  . 
the  Cultural  Resources  Aspects  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  National  Historic 
Preservation  Act  of  1966  (NHPA).  (1) 
Applicability.  'The  procedures  in  this 
section  apply  to  public  and  private 
lands,  including  Federal  lands  for  which 
there  are  no  Federal  procedures. 

(1)  If  Federally  administered  land  will 
be  directly  affected  by  a  proposed 
project  the  procedures  used  by  the 
appropriate  Federal  land-managing 
agency  to  comply  with  section  106  of  the 
National  Historic  Preservation  Act  of 
1966, 16  U.S.C.  470f,  will  take 
precedence  over  these  procedures  for 
that  land,  unless  that  agency's 
procedures  require  it  to  comply  with 
section  106  for  the  non-Federal  lands. 

(ii)  Unless  the  procedures  of  a  Federal 
land-managing  agency  apply  to  all 
project  areas  where  eligible  properties 
will  be  affected,  no  project  requiring 
formal  consultation  may  proceed  unless 
it  is  the  subject  of  an  application  under 
Subpart  A  of  this  part,  or  is  cleared  by 
the  Director  pursuant  to  paragraph  (e)  of 
this  section. 

(iii)  If  there  is  no  SPiPO,  or  if  the 
SHPO  declines  to  consult  with  the 
project  sponsor,  the  project  sponsor 
must  inform  the  Director  and  shall  not 
proceed  with  these  procedures  or  the 
project  until  an  alternative  consultant  is 
designated  by  the  Director. 

(2)  Consultation  with  other  agencies. 
Purauant  to  paragraph  (c)(4)  of  this 
section,  a  project  sponsor  will  consult 
with  the  SHPOs. 

(3)  Definitions.  For  purposes  of  this 
section: 


(i)  Eligible  property  means  any 
district  site,  building  structure,  or 
object  that  is  listed  on  or  meets  the 
criteria  for  listing  on  the  National 
Register  of  Historic  Places.  The  criteria 
for  evaluation  (found  at  36  CFR  60.4) 
must  be  used  to  determine  eligibility, 

(ii)  SHPO  means  the  State  Historic 
Preservation  Officer  or  any  alternative 
person  duly  designated  by  the  state,  or 
pursuant  to  paragraph  (g)(l)(iii)  of  this 
section,  to  advise  on  cultural  resource 
matters. 

(iii)  Project  area  refers  to  the  project's 
area  of  potential  environmental  effect 
(including  construction,  visual,  and 
other  anticipated  effects),  and  means 
any  area  subject  to  construction 
activities  (including  storage  sites  and 
access  roads)  required  to  install  the 
facilities. 

(4)  NEPA  report.  Prior  to  any 
construction  of  project  facilities,  the 
project  sponsor  must  assess  the  impact 
of  the  proposed  project  on  cultural 
resources  and  identify  how  these 
impacts  have  been  or  will  be  minimized 
or  eliminated.  This  report  must  include: 

(i)  A  description  of  the  project  area;  : 

(ii)  A  description  of  the  cultural 
resource  (historic,  archeological, 
architectural,  landscape)  contexts  for 
the  proposed  project  areas: 

(iii)  A  description  of  consultations 
that  took  place  with  the  SHPO.  Native 
Americans  and  tribal  leaders,  and  other 
interested  persons  who  may  be 
concerned  with  the  effects  of  the  project 
on  cultural  resources,  to  determine 
whether  significant  cultural  or  historical 
resources  such  as  cemeteries  or 
churches  that  may  not  satisfy  the 
National  Register  Criteria,  but  are 
important  for  their  local  or  state  values, 
may  be  affected; 

(iv)  A  description  of  how  the  project 
sponsor  would  protect  the  resources 
identified  pursuant  to  paragraph 
(g)(4)(iii)  of  this  section;  and 

(v)  Clearly  described  locations  ot  all 
identified  cultural  resources  by  milepost 
in  the  text  and  on  topographic  maps 
(scale  1:6,000  or  greater). 

(5)  NHPA  procedures,  (i)  Prior  to 
construction  of  project  facilities,  the 
project  sponsor  must  identify  or  cause  to 
be  identified,  eligible  properties  (36  CFR 
60.4),  that  are  located  within  the  project 
area  and  that  may  be  affected  by  the 
undertaking. 

(ii)  Prior  to  filing  the  compliance 
report  required  in  paragraph  (d)  of  this 
section,  the  project  sponsor  must: 

(A)  Check  the  National  Register  of 
Historic  Places  and  consult  witb  the 
SHPO  to  identify  all  known  eligible 
properties  within  the  project  area; 
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(B)  Consult  with  the  SHPO.  and  to  the 
extent  deemed  appropriate  by  the 
SHPO,  check  the  public  records  and 
consult  with  other  individuals  and 
organizations  with  historical, 
architectural,  or  archeological  expertise, 
as  well  as  potentially  affected  Native 
Americans  or  Indian  tribes,  to  determine 
whether  eligible  properties  are  likely  to 
occur  within  the  project  area;  and 

(C)  Consult  with  the  SHPO  to 
determine  the  need  for  surveys  to 
identify  previously  unidentified  eligible 
properties.  The  project  sponsor  must 
consult  with  the  SHPO  regarding 
eligibility  and  application  of  the  criteria 
for  evaluation  to  any  previously 
unidentifled  eligible  properties. 

(iii)  The  project  sponsor  is  in 
compliance  with  paragraph  (c)(4]  of  this 
section  if  the  SHTO  determines  that 
extant  documentation  is  sufHcient  to 
demonstrate  that  no  eligible  properties 
are  likely  to  exist  in  the  project  area. 

(iv)  If  the  SHPO  determines  that 
surveys  are  required  to  determine  the 
presence  or  absence  of  eligible 
properties,  the  project  sponsor  must 
perform  surveys  that  meet  the 
Commission’s  requirements  and  are 
deemed  by  the  SHPO  to  be  of  sufficient 
scope  and  intensity  to  identify  and 
evaluate  the  properties.  The  reports  of 
these  surveys  and  the  SHPO’s  comments 
must  be  provided  as  part  of  the  report 
required  to  be  Bled  under  paragraph  (d) 
of  this  section.  If  an  application  is  made 
under  subpart  A  of  this  part,  the  reports 
may  be  provided  in  phases  as  speciBed 
in  S  380.12(c)(4)  of  this  chapter.  Hie 
project  sponsor  must  submit  the  results 
of  the  surveys  in  Phase  1  and  Phase  2 
reports,  as  applicable.  Upon  submission, 
the  project  sponsor  must  request  the 
SHlkD's  written  comments  on  the  results 
of  identification  efforts,  including 
surveys.  The  request  should  ask  the 
SHPO  to  make  specific  reference  to  the 
report  (title,  author  and  date),  name  of 
the  applicant,  project  name  and  docket 
number,  as  applicable,  and  the 
mileposts  or  facilities  covered. 
Specifically,  the  SHPO  must  be 
requested  to  comment  on: 

(A)  The  adequacy  of  identification 
efforts  (including  surveys); 

(B)  The  eligibility  of  all  identified 
cultural  resources; 

(C)  The  need  for  additional  studies  in 
order  to  assess  eligibility;  and 

(D)  The  effect  the  project  would  have 
on  any  eligible  property. 

(v)  Each  NHPA  report  must  meet  the 
requirements  of  the  Advisory  Council  on 
Historic  preservation  (ACHP)  set  forth 
at  36  CFR  part  800,  including 
documentation  of  consultations  with  the 
appropriate  SHPO,  involved  Federal 
land-managing  agencies,  and  interested 


Native  American  tribes.  Within  one  year 
of  completion  of  the  final  report,  one 
copy  must  be  sent  to  the 
Anthropological  Archives,  Smithsonian 
Institution.  These  reports  should  also  be 
disseminated  to  research  institutions 
such  as  state  colleges  and  universities. 
The  Commission  also  encourages  that 
the  reports,  or  summaries  of  them 
prepared  for  the  public,  be  distributed  to 
state  and  local  libraries,  and  other 
learning  centers,  and  the  publication  of 
results  in  professional  journals. 

(vi)  The  Phase  1  report  documents  the 
Phase  1  survey.  The  Phase  1  survey  is 
designed  to  determine  the  presence  or 
absence  and  point  location  of  cultural 
resources  within  the  area  of  potential 
impact.  The  Phase  1  report  must  include 
the  following  information: 

(A)  A  summary  of  the  SHPO’s 
determination  as  to  the  need  for 
survey(s); 

(B)  Description  of  the  study  area, 
including  an  environmental  synthesis 
with  reference  mileposts  (and  docket 
number  if  multiple  docket  numbers  are 
involved)  for  significant  features; 

(C)  An  overview  of  the  prehistoric  and 
historic  settlement  history  within  the 
immediate  vicinity  of  the  project  area; 

(D)  Recommendations  for  additional 
actions  to  be  taken,  including  Phase  2 
evaluation  studies,  site  avoidance  by 
project  redesi^,  or  flagging  of  adjacent 
resources; 

(vii)  The  Phase  2  report  documjents  the 
Phase  2  siurvey.  The  Phase  2  survey  is 
designed  to  thoroughly  describe  the 
location,  distribution,  and  condition  of 
cultural  resources  identified  during  the 
Phase  1  study  as  requiring  Phase  2 
study.  The  Phase  2  report  must  provide 
sufficient  detail  on  each  site,  building,  or 
structure  to  permit  evaluation  against 
the  National  Register  criteria  of 
significance  found  at  36  CFR  60.4.  The 
Phase  2  survey  report  shall  document: 

(A)  The  types  of  cultural  values 
sought  and  the  probable  research 
questions  or  data  needs  they  may 
answer, 

(B)  A  description  of  the  area  surveyed, 
including  the  precise  location  and 
horizontal  and  vertical  boimdaries  of  all 
resources  investigated; 

(C)  The  method  of  survey,  including 
the  extent  of  survey  coverage; 

(D)  Information  on  integrity  (condition 
and  horizontal  and  vertical  stability); 

(E)  Assessments  of  each  resources’ 
probable  eligibility  for  listing  in  the 
National  Register  of  Historic  Places;  and 

(F)  Recommendations  for  additional 
actions  to  be  taken,  including  Phase  3 
data  recovery  (mitigation)  studies,  site 
avoidance  by  project  redesign,  or 
flagging  of  adjacent  resources. 
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(viii)  Phase  1  and  Phase  2  reports  must 
include  (to  the  extent  not  included  in  the 
other  report): 

(A)  A  detailed  report  (with  complete 
bibliographic  references)  of  the 
historical  and  background 
documentation  consulted; 

(B)  A  description  and  justification  of 
the  research  design  and  field  strategies, 
including  modifications  that  were  made 
during  the  course  of  the  planning  and 
field  study: 

(C)  A  description  of  field  and 
analytical  studies  actually  implemented, 
with  precise  reference  to  milepost 
designations  and  specific  facility  names; 
a  brief  explanation  of  any  sampling  or 
statistical  assumptions  and  the 
techniques  used  (including  discussion  of 
consistency  of  surface  collection, 
augering,  and  test  excavation  programs; 
and  any  deviation  fix)m  the  research 
design  and  the  reason  for  the  deviation; 

(D)  A  large-scale  base  map  (s)  of  the 
study  area  (at  a  scale  of  no  less  than 
1:2,400),  depicting  those  areas  subject  to 
surface  survey  and  subsurface  testing; 
large  scale  feature  plans  and  profiles: 
excavation  unit  summaries,  profiles  and 
plan  views;  stratigraphic  summaries  of 
auger  and  core  tests;  photographic 
coverage  of  all  featiu^s,  excavation 
units,  and  selected  site  views  (with 
photo  logs):  and  a  field  log; 

(E)  Standardized  descriptions  of  all 
field  operations  and  observations, 
including  excavation  and  recording 
techniques,  and  stratigraphic,  intra-site, 
and  inter-site  relationships: 

(F)  A  complete  description,  with 
specific  reference  to  mileposts,  of 
analytical  techniques  employed  [e.g., 
remote  sensing,  deep  coring)  and  the 
results.  This  description  must  be 
illustrated,  as  appropriate,  with  tables, 
charts,  and  graphs,  including  a 
frequency  distribution  table  for  all 
specimens  fi'om  the  site.  The  frequency 
distribution  table  should  provide  a  count 
of  all  artifacts,  faunal,  and  floral 
specimens,  organized  by  class  and 
provenance:  percentages  within  each 
stratum  and  within  each  class  of 
artifact/specimen.  Tables  and/or  graphs 
of  artifact  distribution  by  feature  and 
stratum  within  feature  shall  also  be 
provided: 

(G)  All  classes  of  information 
recoiled  in  a  format  compatible  with 
basic  statistical  manipulation  [e.g.. 
actual  counts  and  percentages  per 
artifact  class  and  stra turn/ feature).  If  the 
data  base  is  large  enough  and  such 
action  is  appropriate,  statistical  analysis 
may  be  conducted  to  address  specific 
research  questions.  Also,  comparisons 
with  similar  resources  may  be  made  if 
this  approach  appears  to  be  necessary 
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in  analysis  and  discussion  of 
appropriate  treatments; 

(H)  A  discussion  of  the  results  of 
analyses,  focusing  on  the  research 
problems  identified  in  the  research 
design  and  other  relevant  questions; 

(I)  An  evaluation  of  the  survey  in 
terms  of  the  goals  and  objectives  of  the 
investigation,  including  discussion  of 
how  well  the  needs  of  the  project 
planning  process  were  served; 

0)  Recommendations  for  updating 
relevant  data  bases,  cultiu^l  resources 
nie  (including  SHPO  files),  other 
information  sources,  new  studies  and 
identification  of  information  needs  [e.g., 
comparative  studies); 

(K)  Information  on  the  location  of  the 
original  data  in  the  form  of  field  notes, 
photographs,  research  materials,  and 
curat^  documentary  and 
archaeological  collections;  and 

(L)  The  curricula  vitae  of  all 
supervisory  personnel  involved  in  the 
study,  including  the  principal 
investigator,  field  supervisors,  crew 
chiefs,  laboratory  supervisors,  analytical 
specialists,  and  all  consultants.  The 
individuals  must  meet  the  standards 
published  in  “Archaeology  and  Historic 
Preservation;  the  Secretary  of  the 
Interior’s  Standards  and  Guidelines.” 
This  document  is  available  fi^m  the 
Commission’s  Public  Information  Office, 
room  3104, 941  N.  Capitol  St,  NE,. 
Washington,  DC  20426. 

(ix)  Because  certain  individual 
property  information,  such  as  specific 
locations,  may  be  sensitive  to 
disclosure,  information  on  the  location 
of  archaeological  resources  and 
resources  of  religious  or  sacred  value 
must  be  labelled  “PRIVILEGED.  DO 
NOT  RELEASE’’  and  must  not  be 
included  in  published  reports.  This  data 
will,  however,  be  provided  for  SHPO 
and  professional  stafi  review;  reports 
for  public  distribution  and  peer  review 
must  contain  summaiy  information  on 
these  resources. 

(x)  The  project  sponsor  is  in 
compliance  with  paragraph  (c)(4)  of  this 
section  if,  upon  conclusion  of  the 
surveys,  the  SHPO  agrees  that  no 
eligible  properties  occur  in  the  project 
area. 

(xi)  If  eligible  properties  are  identified 
within  the  project  area,  the  project 
sponsor,  in  consultation  with  the  SHPO, 
must  apply  thfe  Criteria  of  Effect  in  38 
CFR  800.9  to  determine  whether  the 
project  will  have  an  effect  upon  the 
significant  historical,  architectural, 
archaeological,  or  cultural 
characteristics  of  the  property.  The 
project  sponsor  is  in  compliance  with 
paragraph  (c)(4)  of  this  section  if  the 
SHPO  agrees  that  the  project  will  not 
affect  the  eligible  property,  as  long  as; 


(A)  No  construction  activities  are 
allowed  in  any  portion  of  a  listed  or 
eligible  site; 

(B)  Avoidance  of  effect  cannot  be 
achieved  by  boring  or  directional 
drilling  beneath  an  eligible  property;  and 

(C)  Visual  and  auditory  impact  to  the 
surroundings  of  an  eligible  property  are 
not  considered  effects  if  they  only  occur 
during  the  construction  or  installation 
period. 

(xii)  Upon  application  of  the  Criteria 
of  Effect  in  36  CFR  600.9,  if  the  project 
sponsor  or  the  SHPO  finds  that  the 
proposed  project  may  affect  an  eligible 
property,  even  if  the  effect  is  not 
considered  adverse,  the  project  sponsor 
may  npt  proceed  except  under  part  157, 
subpart  A  of  this  chapter,  unless  the 
project  has  been  cleared  by  the  Director 
pursuant  to  the  reconciliation  procedure 
contained  in  paragraph  (e)  of  this 
chapter.  Exception;  The  project  sponsor 
is  in  compliance  with  paragraph  (c)(4)  of 
this  section  only  if  the  property  can  be 
avoided  by  relocation  of  the  project  to 
an  area  where  the  SHPO  agrees  that  no 
eligible  properties  exist 

(xiii)  If  the  project  sponsor  and  SHPO 
are  unable  to  agree  on  the  need  for  a 
survey,  the  adequacy  of  a  survey,  the 
eligibility  of  identified  properties 
(results  of  application  of  the  Criteria  for 
Evaluation),  or  the  effects  of  the 
proposed  project  the  project  will  not  be 
authorized  except  under  part  157, 
subpart  A  of  this  chapter,  unless  it  has 
been  authorized  by  the  Director 
pursuant  to  paragraph  (e)  of  this  section. 

(h)  General  siting  and  maintenance 
requirements — (1)  General  statement  In 
the  interest  of  preserving  scenic, 
historic,  wildlife,  and  recreational 
values,  the  construction  and 
maintenance  of  facilities  should  be 
undertaken  in  a  manner  that  will 
minimize  effects  on  these  values  to  the 
maximum  extent  practicable. 
Accordingly,  the  planning,  locating, 
clearing,  and  maintenance  of  rights-of- 
way  and  the  construction  of 
aboveground  facilities  should,  to  the 
maximum  extent  possible,  conform  to 
the  performance  requirements  provided 
in  paragraph  (h)(2)  of  this  section. 

(i)  There  is  increasing  need  to  fit  the 
construction  of  pipeline  facilities  into  an 
overall  plan  for  land  development  and 
use  in  Federal,  state,  and  regional  land 
use  planning  and  development.  The 
advance  planning  required  to  meet  these 
performance  requirements  should 
minimize  and  delay  caused  by 
considering  location  as  part  of  an 
overall  plan  for  land  development  and 
use. 

(ii)  To  the  extent  landowners  may 
have  special  interests  concerning  the 
planning,  locating,  clearing,  and 


maintenance  of  rights-of-way  and  the 
construction  of  alraveground  facilities 
on  their  property,  those  desires  should 
be  taken  into  account  by  project 
sponsors,  so  long  as  the  result  is 
consistent  with  laws  relating  to  land  use 
and  any  requirements  imposed  by  the 
Commission. 

(2)  Performance  requirements.  The 
following  requirements  shall  not  affect  a 
project  sponsor’s  obligation  to  comply 
with  the  applicable  safety  regulations  of 
the  Department  of  Transportation, 
pursuant  to  the  Natural  Gas  Pipeline 
Safety  Act  of  1968. 

(i)  Pipeline  construction.  (A)  In 
locating  proposed  facilities, 
consideration  shall  be  given  to  the 
utilization,  enlargement,  or  extension  of 
existing  rights-of-way  belonging  to 
either  &e  project  sponsor  or  others. 

(B)  Rights-of-way  shall,  to  the  extent 
possible,  avoid  places  listed  on.  or 
eligible  for  listing  on,  the  National 
Register  of  Historic  Places  and  natural 
landmarks  listed  on  the  National 
Register  of  Natural  Landmarks 
maintained  by  the  Secretary  of  the 
Interior,  and  officially  designated  parks, 
scenic,  wildlife,  recreational  lands,  and 
wetlands.  If  rights-of-way  must  be 
routed  near  historic  places,  natural 
landmarks,  parks,  scenic,  wildlife,  and 
recreational  lands,  or  wetland  areas, 
they  should  be  placed  in  such  a  manner 
as  to  minimize  visibility  fit)m  areas  of 
public  view  and  designed  so  far  as 
possible  to  preserve  the  character  and 
existing  environment  of  the  area. 

(C)  Where  practical,  rights-of-way 
should  avoid  forested  areas  and  steep 
slopes. 

(D)  Rights-of-way  clearings  should  be 
kept  to  the  minimum  width  necessary. 

(E)  The  method  of  clearing  rights-of- 
way  should  take  into  account  soil 
stability,  and  protection  of  natural 
vegetation  and  adjacent  resources. 

(F)  Trees  and  other  vegetation  cleared 
from  rights-of-way  in  areas  of  public 
view  should  be  disposed  of  without 
undue  delay.  Tree  stumps  adjacent  to 
roads  and  other  areas  of  public  view 
should  be  cut  close  to  the  ground  or 
removed. 

(G)  Trees  and  shrubs  that  are  not 
cleared  should  not  be  unnecessarily 
damaged. 

(H)  Long  views  of  cleared  rights-of- 
way  through  wooded  areas  that  are 
visible  from  highways  and  other  areas 
of  public  view  should  be  avoided.  In 
such  locations,  the  right-of-way 
alignment  should  be  deflected  before 
entering  and  leaving  highways  and 
areas  of  public  view,  so  long  as  the 
deflection  is  consistent  with  safe  and 
sound  engineering  practice. 
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P)  Where  practicair  rights-of-way 
sh(^d  not  cross  hills  and  other  high 
points  at  their  crests,  partiiculariy  where 
the  crossing  is  in  forested  areas  and  the 
resulting  notch  is  clearly  visible  from 
highways  and  other  areas  of  public 
view.  Where  they  must  do  so,  the 
alignment  should  be  deflected  near  the 
crests  where  the  deflection  is  consistent 
with  safe  and  sound  engineering 
practice  and  accomplishes  the  desired 
result  of  eliminating  the  view  of  the 
notch  in  the  tree  line. 

(J)  Where  rights-of-way  enter  forested 
areas  from  a  meadow  or  other  clearing 
and  where  the  clearing  created  for  the 
right-of-way  is  visible  from  major 
highways  and  other  areas  of  public 
view,  screen  plantings  should  be 
employed. 

(K)  Temporary  roads  used  for 
construction  should  be  designed  for 
proper  drainage  and  buih  to  minimize 
soil  erosion.  Upon  abandonment,  the 
road  area  should  be  restored  and 
stabilized  without  undue  delay. 

(ii)  Right-of-way  maintenaBce.  (A) 
Vegetation  covers  established  on  a 
right-of-way  should  be  properly 
maintained. 

(B)  Access  and  service  roads  should 
be  maintained  with  piroper  cover,  water 
bars,  and  the  proper  slope  to  minimize 
soil  erosion.  They  should  be  jointly  used 
with  other  utilities  and  land 
managemoit  agencies  where  practical. 

[C]  Chemical  weed  control  should  not 
be  used  unless  authorized  by  the 
landovmer  or  land-managing  agency. 
When  chemicals  are  used  for  weed 
control,  they  should  be  EPA  approved 
for  such  use  and  used  in  conformance 
with  all  applicable  regulations. 

(iii)  Construction  of  aboveground 
facilities.  (A)  Where  practical, 
unobtrusive  sites  should  be  selected  for 
the  location  of  aboveground  facilities. 
Special  effort  shall  be  made  to  locate 
such  facilities  involving  more  than  five 
acres  away  from  prime  farmland. 

(B)  Noise  potential  should  be 
considered  when  the  location  for 
compressor  stations  is  being 
determined.  Noise  levels  attributable  to 
new  or  additional  compressor 
operations  must  not  exceed  an  L(dn)  of 
55  dBA  at  any  noise-sensitive  area. 

(C)  The  size  and  extent  of 
aboveground  facilities  should  be  kept  to 
the  minimum  feasible. 

(D)  The  exterior  of  compressor 
stations  and  other  aboveground 
facilities  should  be  harmonious  with  the 
surroundings  and  other  buildings  in  the 
area. 

(E)  fai  areas  adjacent  to  aboveground 
facilities,  appropriate  landscaping 
should  be  utilized  to  enhance  the 


appearance  of  faciHties,  consistent  with 
operating  needs. 

(F)  Yards  and  surrounding  areas 
should  be  kept  clean  and  free  of  unused 
or  discarded  materials. 

(G)  The  design  and  operation  of 
aboveground  facilities  should  conform 
to  applicable  air,  noise  and  water 
quality  standards. 

S  157.104  Special  rules  regarding 
vietotions. 

fa XI)  For  any  project  subject  to 
§  157.103,  the  Director  may  issue  a  letter 
ordering  a  project  sponsor  to  halt 
construction  to  remedy  any  violation  of 
the  requirements  of  that  section. 

(2)  Upon  issuance  of  such  a  letter,  the 
project  sponsor  may  not  proceed  with 
construction  unless; 

(1)  the  Director  subsequently  issues  a 
letter  authorizing  the  project  sponsor  to 
proceed  with  constru^oo;  or 

(ii)  a  certificate  is  issued  authorizing 
construction  pursuant  to  subpart  A  of 
this  part. 

(b)(1)  The  Commission  may  prohibit 
an  interstate  pipeline  from  using  its 
construction  authorization  undCT 
Subpart  F  of  this  part  or  uqder  part  284 
of  this  chapter  if  the  Commission  finds 
that  the  pipeline  has  committed 
violations  of  §  157.103,  or  previously 
effective  §  157206(d],  and  the  nature  of 
the  violations  supports  a  finding  that 
such  prohibition  of  authorization  is 
necessary  to  prevent  further  violations 
of  §  157.103. 

(2)  The  Commission  will  implement 
the  prohibition  in  paragraph  (bXl)  of 
this  section  after  giving  the  pip^ine  an 
opportunity  to  show  cause  why  the 
prohibition  should  not  be  imposed, 
unless  the  Commission  determines  that 
an  immediately  effective  pM’ohibition 
against  construction  is  necessary.  If  the 
Commission  finds  that  the  prohibition 
must  be  made  effective  immediately,  the 
Commission  will  promptly  issue  a  show 
cause  order  and  endeavor  to  respond  to 
the  pipeline’s  response  to  that  order 
within  15  days  after  receipt  of  the 
response. 

(3)  The  prohibition  in  paragraph  (b)(1) 
of  this  section  shad  remain  in  effect  as 
specified  until  the  Commission  finds 
that  the  pipeline  has  demonstrated  that 
continuation  of  the  prohibition  is 
unnecessary  or  that  a  shorter 
prohibition  period  is  adequate  to  ensure 
that  further  violations  ol  §  157.103  will 
not  occur. 

17.  In  §  157.202,  paragraphs  (bX3). 
(b)(4),  (b)(6),  (bXlO')  and  (b)(ll)  are 
removed;  paragr^fa  (b)(2)  is 
redesignated  as  paragraph  (bK3)  and 
revised;  a  new  paragra;^  (bK2)  is 
added;  paragraph  (b)(5)  is  r^esignated 
as  (b)(4),  paragrai^  (bX7),  (bX8)  and 


(b)(9)  are  tedes^pnated  as  paragraphs 
(bX5j,  (b)(6)  and  (b)(7),  respectively; 
paragraphs  (b)tl2},  (bXl3)  and  (bXl4) 
are  redesignated  as  paragraphs  (bXS), 
(b](9]  and  (b)(19),  to  read  as  follows.' 

$157,202  Dafkiitions. 
***** 

(b)  Subpart  F  definitions.  *  *  * 

(2)  Delivery  tap  means  metering  and 
appurtenant  facilities  necessary  to 
enable  the  certificate  holder  to  deliver 
gas  to  a  customer. 

(3) (i)  Eligible  facility  means,  except  as 
provided  in  paragraph  (b](3)(ii)  of  this 
section,  any  facility  subject  to  the 
Natural  Gas  Act  jurisdictioa  of  the 
Commission.  Eligible  facility  includes; 

(A)  Any  facility  needed  by  the 
certificate  holder  to  receive  gas  fixim  a 
supplier  and  interconnecting  points 
between  transporters  that  transport 
natural  gas  under  $  284.221  of  this 
chapter,  and 

(B)  A  main  line  of  a  trananission 
system,  an  extension  of  a  main  line  of  a 
transmission  system,  or  a  facihty 
(including  compression  and  looping)  that 
alters  the  capacity  of  a  main  line. 
Provided,  the  certificate  holder  holds  a 
blanket  transportation  certificate  issued 
under  $  284.221  of  this  chapter  in 
addition  to  a  blanket  certificate  issued 
imder  this  part. 

(ii)  Exclusiom.  Eligible  facility  does 
not  include; 

(A)  A  facility  required  to  test,  develop 
or  utilize  and  underground  storage  field 
or  to  store  gas  above  ground  in  either  a 
gaseous  or  liquefied  state; 

(B)  A  facility  constructed  to  effect  the 
purchase  of  gas  frcun  plants 
manufactiuing  synthetic  gas  or  from 
plants  gasifying  liquefied  natural  gas;  or 

(C)  Delivery  taps. 
***** 

$157,203  [Amended] 

18.  Ih  $  157.203,  in  paragraph  (b),  the 
word  “157.211(a)”  is  removed  and  the 
word  “157.212(a)”  is  inserted  in  its 
place;  in  paragraph  (c),  the  wrord 
“required’"  is  removed  and  the  word 
“authorization”  is  inserted  in  its  place  in 
the  heading,  the  words  ’’157.211,”  and 
’‘157.211(b),”  are  removed  and  the  word 
“157.212"  is  revised  to  read  “157.212(b)”. 

$157,204  [Amended) 

19.  In  $  157.204,  in  paragraph  (a),  the 
words  “and  a  blanket  certificate 
pursuant  to  Part  284,  Subpart  B  of  this 
chapter,”  are  inserted  after  the  words 
’’Natural  Gas  Act’"  and  tiie  words  “for 
those  cwtiffcates”  are  inserted  after  the 
word  “rates”;  and  in  paragraph  (dXlf. 
the  words  “citation  to  the  certificate 
proceeding  in  which  the  applicant  was 
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issued  a  blanket  certiHcate  pursuant  to 
part  284,  subpart  G  of  this  chapter;”  are 
inserted  after  the  words  “found  to  be  a 
natural  gas  company;”. 

20.  In  §  157.205,  in  paragraph  (a) 
introductory  text,  the  word 
“157.211(a)(2),”  is  removed;  in  paragraph 

(a)(2),  the  words  “paragraph  (e)”  and 
“paragraph  (g)”  are  removed  and  the 
words  “paragraph  (f)”  and  “paragraph 
(h)”  are  inserted  respectively;  in 
paragraph  (b)(5)  the  word  “and”  is 
removed;  in  paragraph  (b)(6)  the  period 
is  removed  and  the  word  “;  and”  is 
added;  paragraph  (b)(7)  is  added; 
paragraph  (e)  is  revised;  in  paragraph 

(f)(1),  two  sentences  are  added  at  the 
end  of  paragraph  (f)(1);  in  paragraph  (g), 
the  words  “paragraph  (g)”  are  removed 
everywhere  they  appear  and  the  words 
“paragraph  (h)”  are  inserted  in  their 
place,  the  words  “paragraph  (e)”  are 
removed  and  the  words  “paragraph  (f)” 
are  inserted  in  their  place,  and  the 
words  “paragraph  (d)”  are  removed  and 
the  words  “paragraph  (e)”  are  inserted 
in  their  place  and  inserting  a  new 
sentence  at  the  end  of  the  first  sentence; 
in  paragraph  (h),  the  words  “paragraph 

(d)”  are  removed  and  the  words 
“paragraph  (e)”  are  inserted  in  their 
place;  and  in  paragraph  (i)(2),  the  words 
“paragraph  (g)”  are  removed  and  the 
words  “paragraph  (h)”  are  inserted  in 
their  place,  to  read  as  follows: 

§  157.205  Notice  procedure. 

*  *  *  *  « 

(b)  Contents.  *  *  * 

(7)  Identities  of  any  affiliate(s)  that 
will  be  involved  in  the  construction, 
operation,  or  use  of  the  proposed 
facilities,  and  a  description  of  each 
a^iliate's  contemplated  involvement  in 
the  activities. 

«  *  *  *  « 

(e)  Publication  of  notice  of  request.  (1) 
Unless  the  request  is  rejected  pursuant 
to  paragraph  (d)  of  this  section,  the 
Secretary  of  the  Commission  will 
publish  a  notice  of  the  request  in  the 
Federal  Register  as  soon  as  it  is 
practicable.  The  notice  will  designate  a 
deadline  for  filing  protests, 
interventions,  or  notices  of  intent. 

(2)  The  deadline  for  filing  protests, 
motions  to  intervene,  or  notices  of  intent 
for  requests  filed  pursuant  subpart  B  of 
this  part  will  be  30  days  after  the  date  of 
issuance  of  the  notice  of  the  request. 

(f)  Protests  (1)  *  *  *  Provided,  That 
the  protest  must  include  a  notice  of 
intent  to  file  a  competing  request  in 
order  to  receive  contemporaneous 
consideration.  The  competing  request 
must  be  filed  within  30  days  after 
expiration  of  the  protest  period. 

«  *  «  *  « 


(g)  Effect  of  protest.  *  *  *  Within  90 
days  after  issuance  of  notice  of  the 
request,  the  Director,  OPPR,  may 
dismiss  any  protest  which  does  not 
make  a  prima  facie  showing  of  a 
material  issue  of  fact  or  law.  *  *  * 

*  *  *  «  * 

§  157.206  [Amended] 

21.  In  §  157.206,  paragraph  (d)  is 
removed,  and  paragraphs  (e),  (f),  (g),  and 

(h)  are  redesignated  as  paragraphs  (d), 
(e),  (f),  and  (g),  respectively. 

22.  In  §  157.207,  paragraph  (a)  is 
redesignated  as  paragraph  (a)(1);  the 
introductory  text  of  the  section  is 
designated  as  paragraph  (a) 
introductory  text;  paragraph  (b)  is 
removed;  paragraphs  (c)  through  (h)  are 
redesignated  as  paragraphs  (a)(2) 
through  (a)(7),  respectively;  and  a  new 
paragraph  (b)  is  added  to  read  as 
follow's: 

§  157.207  General  reporting  requirements. 
*  «  *  *  * 

(b)  For  any  construction  or 
replacement  of  facilities  undertaken 
pursuant  to  §§  157.208(a),  157.212(a),  or 
157.215(a),  the  certificate  holder  must 
file  the  environmental  compliance  report 
identified  in  §  157.103,  demonstrating 
compliance  with  §  157.103  for  each 
project,  in  the  manner  prescribed  in 
§§  157.6(a)  and  385.2011  of  this  chapter 
and  signed  under  oath  by  a  senior 
official  of  the  company.  The  filing  must 
be  made  on  or  before  November  1  of 
each  year  for  projects  undertaken  during 
January  through  June  of  that  calendar 
year,  and  on  or  before  May  1  of  each 
year  for  projects  undertaken  during  July 
through  December  of  the  previous  year, 

23.  In  §  157.208,  pzrragraphs  (a)  and  (b) 
are  revised;  paragraph  (c)(6)  is  removed; 
paragraphs  (c)(7)  through  (c)(9)  are 
redesignated  as  paragraphs  (c)(6) 
through  (c)(8);  new  paragraph  (c)(9)  is 
added;  paragraph  (c)(ll)  is  removed; 
paragraph  (d).  Table  I  is  amended  by 
removing  the  word  “6,000,000”  and 
inserting  the  word  “10,000,000”  in  its 
place  and  by  removing  the  word 
“16,700,000"  and  inserting  the  word 

_ ”  in  its  place;  paragraph 

(e)(8)  is  removed;  and  paragraph  (e)(9)  is 
redesignated  as  (e)(8)  to  read  as  follows: 

S  157.208  Construction,  acquisition, 
operation,  and  miscellaneous 
rearrangement  of  facilities. 

(a)  Automatic  authorization.  If  the 
project  cost  does  not  exceed  the  cost 
limitation  identified  in  column  1  of 
Table  I,  under  paragraph  (d)  of  this 
section,  the  certificate  holder  is 
authorized  to  acquire,  construct,  or 
operate  any  eligible  facility. 


(b)  Prior  Notice.  The  certificate  holder 
is  authorized  to  acquire,  construct,  or 
operate  any  eligible  facility. 

(c)  Contents  of  request.  *  *  * 

(9)  The  standard  compliance  report 
specified  in  S  157.103  demonstrating  that 
the  project  wilt  comply  with  the 
standard  environmental  conditions  of 
§  157.103. 

***** 

§157.211  [Removed] 

24.  Section  157.211  is  removed  and 
reserved. 

25.  Section  157.212  is  revised  to  read 
as  follows: 

§  157.212  Delivery  taps. 

(a)  Automatic  authorization:  The 
certificate  holder  may  construct  and 
operate  taps  for  the  delivery  of  gas  to  an 
end-user:  if: 

(1)  The  natural  gas  is  ultimately 
delivered  to,  and  consumed  by,  a  right- 
of-way  grantor;  and 

(2)  Not  more  than  200  MMBtu 
equivalent  of  natural  gas  per  day  are  to 
be  delivered  to  the  right-of-way  grantor. 

(b)  Prior  notice.  Subject  to  the  notice 
requirements  of  §  157.205,  the  certificate 
holder  is  authorized  to  add  new  delivery 
taps  or  to  reassign  volumes  of  gas  to  be 
delivered  from  one  delivery  tap  to 
another,  and  to  construct  and  operate 
any  appurtenant  facilities,  if: 

(1)  The  total  volumes  to  be  delivered 
after  the  request  do  not  exceed  the  total 
volumes  authorized  prior  to  the  request: 

(2)  The  change  is  not  prohibited  by  an 
existing  tariff  of  the  certificate  holder’s: 
and 

(3)  The  certificate  holder  has 
sufficient  capacity  to  accomplish  the 
deliveries  without  detriment  or 
disadvantage  to  the  certificate  holder's 
other  customers. 

(c)  Contents  of  request.  In  addition  to 
the  requirements  of  §  157.205(b), 
requests  filed  for  activities  described 
under  paragraph  (b)  of  this  section  must 
contain: 

(1)  The  name  of  the  customer: 

(2)  The  location  of  the  delivery  tap(s); 

(3)  The  present  and  proposed 
quantities  of  natural  gas  to  be  delivered 
at  each  of  the  affected  delivery  taps  and 
the  end-use  of  the  gas; 

(4)  The  description,  with  supporting 
data,  of  the  impact  of  the  proposed 
changes  in  delivery  taps  on  the 
certificate  holder's  peak  day  and  annual 
deliveries;  and 

(5)  Where  the  volume  of  gas  to  be 
delivered  is  more  than  3,000  Mcf 
equivalent  of  natural  gas  per  day  or  the 
cost  of  the  associated  facilities  is  more 
than  $100,000,  the  request  must  also 
contain: 
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(i)  U.S.G.S.  7V^-inmate  series 
topographic  map(s)  showing  the  location 
of  the  proposed  delivery  tapfs)  and 
appurtenant  facilities; 

(ii)  A  brief  description  of  the 
appurtenant  facilities  (ntciuding,  as 
appropriate,  pipeline  lengdi,  size,  and 
method  of  construction)  and  the 
proposed  end  use;  and 

(iii)  The  standard  report  specified  in 
§  157.103  demonstrating  compliance 
with  §  157.103  of  this  chapter. 

St57.215  [AiMnded] 

26.  Section  157.215  is  amended  by 
removing  paragraph  (b)(lXvi). 

27.  In  §  157.216,  the  period  is  removed 
and  the  word  "or”  is  added  at  the  end  of 
paragraph  fa](2);  a  new  paragraph  (aX3) 
is  added;  the  word  "and”  is  remov^  at 
the  end  of  paragraph  (c}{3}:  the  period  is 
removed  and  the  words  “;  and”  are 
added  at  the  end  of  paragraph  fcX4};  a 
new  paragraph  (cX5)  is  added;  the  word 
“and”  is  removed  at  the  end  of 
paragraph  (dX3);  the  period  is  removed 
and  the  words  and”  are  added  at  the 
end  of  paragraph  (d)(4];  and  a  new 
paragraph  (dX5)  is  added,  to  read  as 
follows: 

§  157.216  Abandonment 

(a)  *  *  * 

(3)  The  producer  has  filed  a  report 
with  the  Department  of  the  Interior 
Minerals  Management  Service  or  a  state 
commission  which  shows  that  the 
affected  well  has  been  plugged, 
provided  that  the  producer  is  given  15 
days  notice  of  the  certificate  holder’s 
intention  to  remove  the  wellhead 
facilities. 

*  *  «  *  « 

(c)  *  *  * 

(5)  If  any  lateral  lines  are  to  be 
abandoned,  the  request  must  contain: 

(i)  U.S.G.S.  7y2-minute  series 
topographic  map(s)  showing  the  location 
of  the  facilities  proposed  to  be 
abandoned;  and 

(ii]  The  standard  report  specified  in 
§  157.103  demonstrating  compliance 
with  §  157.103. 

(d)  *  *  ‘ 

(5)  A  copy  of  the  plugging  report  for 
each  facility  abandoned  pursuant  to 
paragraph  (aXS)  of  this  section. 

28.  In  subpart  F.  appendices  I  and  E 
are  removed. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

29.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 


Authority:  M  USiC.  7I7-717W;  15  USC 
3301-5432: 43  \3JSJC.  1331-1356;  42  U.&C. 
7101-7352;  EXL 12006. 3  CFR 1978  Coaqx.  p. 
142. 

30.  bi  I  284.3,  paragraph  (c)  is  revised 
to  read  as  follows: 

$  264.3  Jurlsdictioa  ondar  th*  Natural  Gaa 
Act 

***** 

(c)  The  Natural  Gas  Act  shall  not 
apply  to  construction  of  operation  of 
facilities  utilized  solely  for 
transportation  authcm^d  by  section 
311(a)  of  the  NCPA;  Provided,  That  at 
such  time  as  a  request  is  made  to 
include  the  costs  of  facilities  constructed 
under  this  section  into  an  interstate 
pipeline’s  rate  base,  the  conditions  set 
forth  in  §  157.102  of  this  chapter  shall 
apply. 

31.  In  §  284.11,  paragraph  (a)  is 
amended  by  removing  the  wo^s 

"§  157.206(d)”  and  adding  in  heu  thereof 
the  words  "§  157.103";  and  paragraph  (b) 
is  revised  to  read  as  follows: 

§  284.1 1  Environmental  compliance. 
***** 

(b)  At  least  30  days  prior  to 
commencement  of  any  construction  or 
abandonment  with  removal  of  facilities, 
as  authorized  under  Subparts  B  and  C  of 
this  part  and  described  in  paragraph  (a) 
of  this  section,  which  begins  after 
November  19, 1991,  the  company  must 
file  notification  of  such  activity  with  the 
Commission,  in  the  manner  prescribed 
in  §  385.2011  of  this  chapter.  The 
notification  must  include  the  following 
inlmmatioD: 

(1)  A  brief  description  of  the  facilities 
to  be  constmcted  or  abandoned  with 
removal  of  facilities  (induding  pipeline 
size  and  length,  compression 
horsepower,  design  capadty,  and  cost  of 
construction); 

(2)  The  standard  report  spedfied  in 

§  157.103  of  this  chapter  demonstrating 
compliance  with  $  157.103  of  this 
chapter,  and 

(3)  Current  U.S.  Geological  Survey  7.5- 
minute  series  topographic  maps  showing 
the  location  of  the  facilities. 

PART  375— THE  COMMISSION 

32.  The  authority  dtation  for  part  375 
is  revised  to  read  as  fdlows: 

Authority;  42  U.SC.  717*  18U.S.C.  791a 
note;  42  U.SJ::.  7101-7532;  E.Q  12009,  3  CFR, 
1978  Comp.,  p.  142: 5  U.S.&  551-567;  16  U.S.C. 
791-828c;  15  U.S.C.  717-717w:  15  U.SjC.  3301- 
3432;  16  U.&C.  2601  et  aeq. 

33.  In  i  375.307,  the  section  heading  is 
revised  and  paragraph  (aXl)  ia  amended 
by  removing  die  word  *^,000,000"  and 
adding  in  liev  thereof  the  word 
“$25,000,000”’;  paragraph  (aX4)  is 


amended  by  removing  the  words  "(other 
than  budget  applications)  involving  a 
spedfic  customer  or  customers,  if  such 
customer  or  customers  have  agreed  to 
the  abandonment”;  paragraph  (a)(5]  is 
amended  by  removing  the  word 
”$5,000,000”  and  adding  in  h‘eu  thereof 
the  word  ”$25,000,000”,  and  removing 
the  words  "as  provided  in  S  375.307(aX3) 
of  this  chapter”;  paragraph  (eXl)  is 
revised;  paragraph  (e)(6]  is  amended  by 
removing  the  word  "ancf*;  and  new 
paragraphs  (e)(8),  (eX9),  (eXlO),  and 
(e)(ll)  are  added  to  read  as  follows: 

§  375.307  Delegations  to  ttie  Director  of 
the  Office  of  Pipeline  and  Prodncer 
Regulation. 

***** 

(e)  *  *  * 

(I)  Adjust  the  project  limits  specified 
in  Table  I  of  §  157.208(d)  and  Table  U  of 
§  157.215(a}  of  this  chapter  and  the 
dollar  amounts  in  §§  375.307  (a)(1)  and 
(aK5)t  including  adjustments  for 
inflation,  each  calendar  year,  to  reflect 
the  “GNP  implicit  price  deflator” 
published  by  the  Department  of 
Commerce  for  the  previous  calendar 
year,  and  publish  such  limits  and  dollar 
amounts  in  the  Federal  Register; 
***** 

(8)  Issue  and  sign  tetters  initiating  the 
reconciliation  process  contained  in 

§  157.103(e)  of  this  chapter  and  letters 
extending  the  reconciliation  period  for 
up  to  90  days; 

(9)  Issue  and  sign  fetters  authorizing  a 
project  sponsor  to  proceed  with 
construction  following  successful 
completion  of  the  reconciliation 
procedure  contained  in  §  157.103(e)  of 
this  chapter,  or  denying  authority  to  a 
project  spimsor  to  proceed  with 
construction  if  reconciliation  is  not 
achieved;  and 

(10)  Issue  and  sign  letters  halting 
construction  pursuant  to  S  157.104(a)  to 
remedy  violations  of  $  157.103  of  this 
chapter  and  letters  authorizing  a  (project 
sponsor  to  proceed  with  cmislruction. 

(II)  Issue  and  sign  letters  dismissing 
any  protest  filed  pursuant  to  §  157.205(g) 
of  this  chapter  which  does  not  make  a 
prima  facie  showing  of  a  material  issue 
of  fact  or  law. 

***** 

PART  380— REGULATIONS 
IMPLEMENTING  THE  NATIONAL 
ENVIRONMENTAL  POLICY  ACT 

34.  The  authority  citation  fm*  part  380 
is  revised  to  read  as  follows; 

Authority:  42  U.S.C.  4321-4370a;  42  U.S.C. 
7101-7TO2:  RO.  12006. 3  CFR,  1978  Comp.,  pi 
14Z 
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35.  In  §  380.3,  paragraph  (c)(2)  is 
revised  to  read  as  follows; 

§  380.3  Envtronmental  Information  to  ba 
supplied  by  an  applicant 

(c)  Content  of  an  applicant’s 
environmental  report  for  specif ic 
proposals.  *  *  * 

(2)  Natural  gas  projects,  (i)  For  any 
application  Hied  under  the  Natural  Gas 
Act  for  any  proposed  action  identified  in 
§§  380.5  or  380.6,  except  prior  notice 
filings  under  §§  157.208  through  157.218 
of  this  chapter,  the  reports  identified  in 
§  157.14(a)(6-a)  of  this  chapter  and.  if 
necessary,  §  157.14(a)(&-b)  of  this 
chapter. 

(ii)  For  prior  notice  Hlings  under 

§§  157.208  or  157.216  of  this  chapter,  the 
report  described  by  §  §  157.208(c)(9)  or 
157.216(c)(5)(ii)  of  this  chapter, 
respectively. 

(iii)  For  any  application  subject  to 

§  380.3(c)(2)(i).  the  applicant  may  file  a 
draft  environmental  assessment  based 
§  157.14  (a)(6-a)  and  (a)(6-b)  of  this 
chapter,  in  conformance  with  the  staffs 
guidelines  for  preparation  of  such  a 
document.  An  applicant  may  submit  a 
draft  environmental  assessment  only  if 
it  has  previously  attended  preHling 
meetings  at  which  it  has  discussed  with 
the  Commission  stafi'  the  environmental 
study  plan  to  be  used  by  the  applicant 
or  its  contractor  to  prepare  the  draft 
ehvironmental  assessment. 

36.  In  §  380.4,  paragraphs  (a)(21)  and 
(a)(27)  are  revised,  and  new  paragraphs 
(a)(31)  through  (a){37)  are  added,  to  read 
as  follows: 

§  380.4  Proiects  or  actions  categorically 
excluded. 

[a]  General  rule.*  *  * 

(21)  Approvals  of  blanket  certiHcate 
applications  and  prior  notice  Hlings 
under  §  157.204  and  §§  157.208  through 
157.218  of  this  chapter; 

«  *  •  *  * 

(27)  Sale,  exchange,  storage,  or 
transportation  of  natural  gas  under 
sections  4.  5,  and  7  of  the  Natural  Gas 
Act  that  requires  no  construction  of 
facilities; 

***** 

(31)  Abandonment  of  natural  gas 
facilities  by  sale  where  natural  gas 
service  would  be  continued; 

(32)  Presidential  Permits  to  operate 
facilities  at  the  national  border  of  the 
United  States  that  do  not  involve  the 
construction  of  new  facilities; 

(33)  Complaints  that  do  not  raise 
environmental  issues; 

(34)  Declaratory  orders  disclaiming 
jurisdiction; 

(35)  Abandonment  of  any  natural  gas 
service  (such  as  transportation,  sale  or 


storage)  that  does  not  involve 
abandonment  of  natural  gas  facilities; 

(36)  Acquisition  of  facilities; 

(37)  Except  for  projects  involving  LNQ 
facilities  and  new  underground  storage 
facilities;  projects  which  have  beep 
shown  to  fully  comply  with  the 
requirements  of  $  157.103  of  this  chapter. 
***** 

37.  In  S  380.5.  paragraph  (b)(2)  is 
removed,  paragraphs  (b)(3)  through 
(b)(13)  are  redesignated  as  paragraphs 
(b)(2)  through  (b)(12),  and  newly 
redesignated  paragraphs  (b)(2)  and 
(b)(3)  are  revised  to  read  as  follows: 

§  380.5  Actions  that  require  an 
environmental  assessment. 

*  *  *  *  *  * 

(b)  *  *  * 

(2)  Abandonment  or  reduction  of 
natural  gas  service  under  section  7  of 
the  Natural  Gas  Act  unless  categorically 
excluded  under  §  380.4  (a)(21),  (a)(28), 
(a)(29).  (a)(35)  or  (a)(37): 

(3)  Except  as  identified  in 

§  §  380.4(a](37)  or  380.6,  conversion  of 
existing  depleted  oil  or  natural  gas  fields 
to  underground  storage  fields  under 
section  7  of  the  Natural  Gas  Act: 
***** 

§  380.6  [Amended] 

38.  In  §  380.6,  paragraph  (a)(3)  is 
amended  by  removing  the  word  "Major" 
and  inserting  in  lieu  thereof  the  words 
"Except  as  noted  in  §  380.4,  major". 

§380.9  [Amended] 

39.  In  §  380.9,  paragraph  (b)  is 
amended  by  removing  the  words  "Public 
Reference  Room  at  825  North  Capitol 
Street  NW.,  room  1000"  and  inserting  in 
lieu  thereof  the  words  "Public 
Information  Office,  room  3104,  941  North 
Capitol  Street  N.E.” 

40.  New  S§  380.12,  380.13,  and  380.14 
are  added  to  Part  380  to  read  as  follows: 

§  380. 1 2  Requirements  for  preparing 
environmental  reports  for  certificate 
applications  under  the  Natural  Gas  Act 

(a)(1)  This  section  identifies  the 
environmental  data  required  for  an 
application  that  proposes  the 
construction,  operation,  or  abandonment 
of  any  facilities  identified  in 
§  380.3(c)(2)(i).  The  environmental  report 
required  to  be  submitted  in  support  of  a 
certificate  application  consists  of  twelve 
resource  reports  which  describe  specific 
environmental  resource  areas  and  topics 
that  must  be  addressed. 

To  the  extent  the  requirements  of 
§  157.103  of  this  chapter  have  been  met. 
as  required  by  §  157,103(d)  of  this 
chapter  and  as  described  in  the 
applicant's  standard  compliance  filing  of 
Exhibit  F-I  (see  §  157.14(a)(6-a)  of  this" 


chapter),  the  contents  of  certain 
specified  resource  reports  need  not  be 
provided,  unless  the  project  is, listed  in 
§  380.6  as  normally  requiring  an  EIS. 

(2)  The  resource  report  descriptions 
have  been  prepared  to  cover  a  wide 
range  of  transactions.  The  detail  of  each 
report  should  be  commensurate  with  the 
complexity  of  the  transaction  and  its 
potential  for  environmental  impact. 
Applicants  should  check  the  description 
of  each  resource  report  to  determine 
which  reports  or  what  information  may 
be  deleted.  However,  all  topics  specified 
in  the  reports  must  be  addressed  or  their 
omission  justified  unless  the  report 
description  states  that  the  data  is  not 
required  for  that  project.  If  material 
required  for  one  report  is  provided  in 
another  report  or  in  another  exhibit,  it 
may  be  incorporated  by  reference. 

(3)  Paragraph  (c)(1)  of  this  section 
requires  information  on  related 
nonjurisdictional  facilities.  These 
facilities  will  be  included  in  the 
environmental  analysis  if  they  meet  the 
standards  set  forth  in  §  157.103(b)  of  this 
chapter. 

(b)  The  resource  reports  must: 

(1)  Address  existing  conditions  or 
resources  which  might  be  directly  or 
indirectly  affected  by  the  proposed 
project.  Direct  and  indirect  effects  are 
those  effects  which  can  be  discerned  as 
occurring  primarily  as  a  result  of  the 
proposed  action.  Examples  include,  but 
are  not  limited  to: 

(1)  The  impact  of  pipeline  construction 
(direct  impact)  or  use  of  a  pipe  storage 
yard  would  be  evaluated  to  the  extent  it 
would  be  developed  or  expanded  as  a 
result  of  the  proposed  project,  but  the 
manufacture  of  pipe  (indirect  impact) 
would  not; 

(ii)  The  impact  of  construction 
workers  moving  into  the  project  area 
(indirect  impact)  would  be  evaluated, 
but  not  the  impact  of  their  leaving 
present  homes.  The  impact  of  their 
subsequently  departure  from  the 
construction  area  would  be  considered; 

(2)  Identify  all  significant  short-term 
and  long-term  environmental  effects 
expected  to  occur  if  the  project  is 
approved: 

(3)  Identify  the  effects  of  construction, 
operation  (including  maintenance  and 
malfunctions),  and  termination  of  the 
proposed  project,  as  well  as  cumulative 
effects  resulting  from  existing  or 
reasonably  foreseeable  projects; 

(4)  Identify  all  measures  proposed  to 
enhance  the  environment  or  to  avoid, 
mitigate,  or  compensate  for  adverse 
effects  of  the  project,  including 
engineering  and  design,  contract 
specifications,  constractipn  techniques,  , 
monitoring,  and  restoration:  and^ 
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'  (5)  Show  consaltatioatt  with  Federal 
land  managing  agencies  with 
'jurisdiction  over  land  that  might  be 
affected  by  the  project.  > 

•  (c)  The  twelve  resource  repoWs  are: 

(1)  General  project  description.  This 
report  describes  facilities,  special 
construction  and  operation  procedures, 
construction  timetables,  future  plans, 
compliance  with  regulations  and  codes, 
and  permits  that  must  be  obtained.  To 
the  extent  not  covered  in  the  body  of  the 
application  or  in  other  exhibits,  this 
report  must  contain: 

(i)  A  complete  description  and 
location  maps  of  all  facilitiesfiitcluding 
auxiliary  facilities]  to  be  constructed, 
modified,  abandoned,  replaced,  or 
removed,  including,  to  the  extent  they 
are  known,  related  construction  and 
operational  support  activities  and  areas 
such  as  maintenance  bases  (field/ 
district  offices),  staging  areas, 
communications  towers,  powerlines, 
and  new  access  roads.  This  description 
must  include  the  length  and  size  of  all 
pipeline(s)  and,  for  aboveground  facility 
sites,  the  land  requirements  and  type(s) 
of  facilities  that  would  be  installed.  In 
addition  to  the  single  copy  required  by 

§  157.6(a)(2}  of  this  chapter,  two  original 
sets  of  U^S  topographic  maps  and 
aerial  photographs  should  be  sent 
directly  to  OPPR.  OPPR  should  be 
consulted  for  the  appropriate  format  for 
aerial  photography. 

(ii)  Rights-of-way,  new  access  roads, 
other  linear  construction  areas,  and  pipe 
storage  areas  must  be  located  on 
current,  original  USGS  7.5-minute-series 
topographic  maps  or  other  maps  of 
equivalent  detail.  Nonlinear 
construction  areas  must  be  shown  on 
maps  at  a  scale  of  1:3,600  or  larger 
keyed  graphically  and  by  milepost  to  the 
right-of-way  maps.  Original  aerial 
photographs  not  more  than  one  year  old, 
with  a  scale  of  1:6,000  or  larger,  showing 
the  proposed  pipeline  routes  and  major 
aboveground  facility  locations  must  also 
be  provided.  All  maps  and  aerial 
photographs  must  identify  pipeline 
mileposts.  Similar  information  should  be 
supi^ied  for  any  alternatives  that  were 
considered  to  the  proposed  locations; 

(iii)  When  new  or  additional 
compression  is  proposed,  large  scale 
(1:3,600  or  greater)  plot  plans  of  each 
compressor  station,  referenced  to  a 
readily  identifiable  point  on  the  USGS 
maps  required  above  must  be  included, 
llie  topographic  map  and  plot  plan  must 
identify  the  location  of  noise-sensitive 
areas  (schools,  hospitals,  or  residences) 
near  the  compressor  station.  Noise- 
sensitive  areas,  existing  and  proposed 
compressor  and  auxiliary  buildings, 
access  roads,  and  the  limits  of  the  areas 


to  be  permanently  disturbed  Within  the 
plot  plan  area  must  be  shown. 

(iv)  When  aboveground  facilities  are 
proposed  to  be  abandoned,  all  such 
facilities,  how  they  would  be 
abandoned,  and  how  the  site  would  be 
restored  must  be  identified. 

(v)  A  description  of  proposed 
construction  methods  (including 
restoration)  to  be  used  in  special  areas, 
such  as  rugged  topography,  residential 
areas,  active  croplands,  areas  where  the 
pipeline  would  be  located  longitudinally 
under  roads,  and  areas  where 
explosives  are  likely  to  be  used,  as  well 
as  an  identification  by  milepost  of  each 
type  of  construction  to  be  used; 

(vi)  Where  feasible,  the  report  should 
note  the  excavation  depth(s)  for 
pipelines  and  foundations  of  significant 
aboveground  facilities  such  as 
compressor,  meter,  and  regulator 
stations; 

(vii)  Unless  provided  in  resource 
report  5,  a  description  of  estimated 
project  workforce  requirements, 
including  the  number  of  pipeline 
construction  spreads  to  be  used,  average 
workforce  requirements  for  each 
pipeline  construction  spread  and  each 
meter  or  compressor  station,  estimated 
duration  of  construction  fi’om  initial 
clearing  activities  to  final  restoration, 
and  number  of  personnel  to  be  hired  for 
operation  of  the  proposed  project. 

(viii)  A  description  of  current  or 
reasonably  foreseeable  plans  for  future 
expansion  of  facilities,  including 
additional  land  requirements  and  the 
compatibility  of  those  plans  with  the 
current  proposals; 

(ix)  Identification  of  all  Federal, 
regional,  state,  and  local  permits, 
licenses,  and  certificates  needed  to 
complete  the  proposed  action.  Describe 
the  status  of  such  permits.  Identify  any 
environmental  mitigation  requirements 
specified  in  any  permits  that  have  been 
issued  or  that  have  been  proposed  in 
any  permit  application,  if  not  specified 
elsewhere  in  ffiese  reports; 

(x)  A  description  of  all  related 
nonjurisdictional  facilities  that  would  be 
constructed  in  association  with  the 
proposed  project.  This  description 
should  be  equivalent  to  the  discussion  in 
paragraph  (c](l)(i)  of  this  section,  and 
the  facilities  should  be  shown  on  the  ' 
same  maps  and  photographs  specified  in 
paragraphs  (c)(1)  (i)  and  (ii)  of  this 
section,  or  on  additional  maps  or 
photographs  if  that  is  not  practical;  and 

(xi)  A  summary  of  the  Federal,  state, 
and  local  review  processes  for  related 
nonjurisdictional  facilities.  Identify 
authorization  and  approvals  that  have 
been  obtained.  Identify  the  issuing 
authority,  date  of  issuance,  and 
authorization  or  permit  number. 


(2)  Resource  report  on  water  use  and 
quality.  This  resource  report  is  required 
for  all  applications  except  those 
involving  only  facilities  within  the 
improved  areas  of  an  existing 
compressor,  meter,  or  regulator  station, 
unless  the  project  complies  with 
§  157.103(c)  (1).  (6),  (7).  (11)  (iii)  through 
(vii),  and  (12)  (ii),  (iii),  (vi),  and  (vii)  of 
this  chapter.  It  «.ill  discuss  water  quality 
and  contain  data  sufficient  to  determine 
the  expected  impact  of  the  project  and 
the  effectiveness  of  proposed  mitigative, 
enhancement,  or  protective  measures. 
The  resource  report  must  contain: 

(i)  A  description  by  milepost  of  all 
perennial  waterbodies  and  municipal 
water  supply  or  watershed  areas  to  be 
crossed.  For  each  waterbooy  crossing, 
identify  the  approximate  width,  the  state 
water  quality  classifications,  any  known 
potential  pollutants  present  in  the 
sediments,  and  any  potable  water  intake 
sources  within  three  miles  downstream 
of  any  proposed  stream  crossing.  For 
crossings  of  streams  greater  than  100 
feet  in  width,  identify  width,  depth  and 
flow  rates: 

(ii)  The  applicant  must  adopt  the 
Commission's  "Stream  and  Wetland 
Construction  and  Mitigation 
Procedures"  as  required  by 

§  157.103(c)(1)  of  this  chapter,  or  provide 
its  own  alternative  plan.  An  applicant’s 
alternative  plan  must  identify  which 
portions  of  the  Commission’s  procedures 
it  does  not  adopt,  explain  why,  and 
propose  substitute  measures  that 
provide  equal  or  greater  protection  to 
the  resource.  In  addition,  a  description 
of  the  site-specific  construction 
techniques  which  would  be  used  at  each 
river  crossing  must  be  provided,  as 
required  by  S  380.14(b)(4)(ix); 

(iii)  A  description  of  typical  staging 
area  requirements  at  both  major  and 
minor  streams,  and  wetland  crossings. 
Identify  any  streams  or  wetlands  where 
staging  areas  are  likely  to  be  more 
extensive: 

(iv)  A  description  by  milepost  of  all 
wetland  crossings,  as  listed  on  National 
Wetland  Inventory  (NWI)  maps  or  state 
wetland  regulation  maps.  Where  NWI  or 
state  wetland  maps  are  not  available, 
wetland  areas  crossed  by  the  proposed 
project  should  be  identified  based  on 
interpretation  of  USGS  topographic 
maps,  SCS  soil  surveys,  and  current 
aerial  photographs,  as  well  as  aerial 
overflights  and  field  inspections.  For 
each  crossing,  identify  the  wetland 
classification  specified  by  the  Fish  and 
Wildlife  Service  or  the  state,  and  the 
length  of  the  crossing.  Provide  copies  of 
NWI  maps  clearly  showing  the  proposed 
route  and  mileposts.  Where  NWI  maps 
are  not  available,  provide  the 
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appropriate  state  wetland  maps,  or 
uses  maps  depicting  wetlands 
identiHed  by  the  applicant  using  the 
resources  discussed  above.  The  number 
of  copies  required  is  the  same  as  that 
required  under  paragraph  (c)(1)  of  this 
section; 

(v)  A  description  of  aquifers  within 
excavation  depth  in  the  project  area, 
identifying  the  depth,  current  and 
proposed  use,  water  quality  and  average 
yield,  and  any  known  or  suspected 
contamination  problems; 

(vi)  Identification  of  the  speciHc 
locations,  and  method  and  rate  of 
withdrawal  and  discharge  of  hydrostatic 
test  water  and  the  quantity  required. 
Any  suspended  or  dissolved  material 
likdy  to  be  picked  up  by  the  water 
through  contact  with  the  pipeline  should 
be  described,  particularly  if  any  existing 
pipelines  are  being  retested.  Also 
describe  any  chemical  or  physical 
treatment  of  die  pipeline  for  drying, 
cleaning,  or  other  purposes  before  or 
after  installation  in  the  trench,  and 
discuss  waste  products  generated  and 
disposal  medics  to  be  used  for  them; 

(vii)  A  description  of  detailed 
mitigation  measures  proposed  to  reduce 
the  potential  fof  adverse  impacts  to 
surface  water  or  groundwater  quality  if 
not  covered  in  §  380.14  of  diis  chapter 
ie^.,  for  well  driHing); 

(viii)  A  description  of  the  location  of 
all  known  public  groundwater  supply 
welb  located  within  150  feet  of  the 
proposed  pipeline.  Provide  locations  of 
sole-source  aquifers  and  wellhead 
protection  areas  crossed  by  the 
proposed  i^eiiae  facilities;  and 

(ix)  A  It^  of  all  pubheations,  reports, 
and  other  literature  or  communications, 
including  agency  contacts,  that  were 
cited  or  rel^  upon  to  prepare  the 
report  The  list  ^  referenced 
conununications  and  agency  corttacts 
should  include  the  name  and  title  of  the 
person  ooatacted,  their  affiliatioH,  and 
telephone  number. 

(3)  Resource  report  on  fish,  wildlife, 
and  vegetation,  lliis  resource  report  is 
required  for  all  applications  except 
those  involving  only  facilities  within  the 
improved  area  of  an  existing 
compressor,  meter,  or  regulator  station, 
unless  the  project  complies  with 
§  157,103(c)  (1).  (3).  (6).  (7).  (11)  (i) 
through  (iv),  and  (12)  (ii)  and  (iii)  of  tins 
chapter.  It  describes  aquatic  life, 
wildUfe.  and  vegetation  in  the  vicinity  of 
the  proposed  project:  expected  impacts 
of  the  project  on  these  resources;  and 
proposed  mitigation,  enhancement  or 
protection  measures.  The  resource 
roport  must  contain: 

(i)  A  description  of  warmwater. 
coldwater,  and  saltwater  fisheries 
(commercial  and  recreational)  in  the 


affected  area  and  any  associated 
significant  habitats  such  as  spawning  or 
rearing  areas  and  estuaries: 

(ii)  A  deserfotion  of  all  terrestrial 
habitats,  including  wetlands  and  typical 
wildlife  habitats  that  might  be  affected 
by  the  proposed  action,  specifying 
typical  species  with  commercial, 
recreational,  and  aesthetic  value.  This 
should  include  a  description  of 
significant  wildlife  habitats  that  might 
be  affected; 

(iii)  A  descr^tion  of  all  vegetatiem 
cover  types  that  would  be  affected  in 
the  area  of  the  proposed  action, 
including  unique  ecosystems  or 
communities  sudi  as  remnant  prairie  or 
old-growth  forest  or  significant 
individual  plants,  such  as  old-growth 
specimen  trees; 

(iv)  A  description  of  the  impact  of 
construction  and  operation  on  aquatic 
and  terrestrial  species  and  habitats  in 
the  area,  induct^  a  discussion  of  the 
possibility  of  a  major  alteration  to 
ecosystems  and  any  potential  impact  on 
state-listed  endangered  or  threatened 
species.  Provide  an  assessment  of  any 
cumulative  effects  of  the  proposed 
action  and  retained  alternatives  in 
combination  with  other  existing  or 
proposed  projects.  Provide  a  detailed 
discussion  of  the  impact  of  maintenance, 
clearing  and/or  treatment  of  the  project 
area  on  fish,  wildlife,  and  vegetation, 
including  specific  areas  of  significant 
habitats  or  commanities; 

(v)  A  description  of  detailed,  site- 
specific  mitigation  measures  to  minimize 
impacts  on  fisheries,  wildlife,  and 
vegetation  that  are  in  addition  to,  or 
alternatives  to.  those  techniques  or 
procedures  discussed  in  §S  380.13  and 
380.14  of  this  chapter,  such  as:  routing  or 
scheduling  constniction  of  water 
crossings  to  minimize  impact  on 
reproduction,  wintering,  and  migration 
of  wildlife;  construction  methods  which 
would  minimize  disturbance  of  riparian 
and  bottomland  vegetation,  wetlands, 
shellfish  beds,  coldwater  fisheries,  and 
other  important  habitat;  revegetation 
measures  designed  to  improve  wildlife 
habitat;  and  planning  of  routine 
maintenance  to  minimize  disruption  to 
wildlife; 

(vi)  Copies  of  all  correspondence  not 
provided  pursuant  to  paragraph  (c)(3)(v) 
of  this  section,  containing 
recommendations,  and  the  api^icant's 
response  to  each  recommendation,  from 
appropriate  Federal  and  state  fish  and 
wildlife  agencies  to  avoid  or  limit 
impact  on  wildlife,  fisheries,  and 
vegetation;  and 

(vii)  A  list  of  all  publications,  reports, 
and  other  literature  or  communicationa, 
including  agency  contacts,  which  were 
cited  or  relied  upon  to  prepare  the 


report  The  list  of  referenced 
communications  and  agency  contacts 
should  include  the  name  and  title  of  the 
person  qontacted,  their  affiliation,  and 
telephone  number. 

(4)  Resource  report  on  cultural 
resources.  This  resource  report  must  be 
filed  with  the  application,  unless  the 
project  complies  with  the  requirements 
of  S  157.103(g)  of  this  chapter  and  has 
been  found  to  have  no  effect  on  eligible 
properties  as  defined  therein.  If 
compliance  with  §  157,103(g)  of  this 
chapter  is  not  complete  at  the  time  the 
application  is  filed,  the  report  must  be 
filed  as  supplementary  information  for 
review  and  approval  by  the  Director 
prior  to  construction  of  any  facilities. 
The  report  may  be  provkl^  in  phases  as 
necessary.  The  only  acceptable  cause 
for  delaying  filing  of  conq)Iete  Phase  1 
ndentification)  or  Phase  2  (evaluation) 
reports  until  after  filing  the  application 
is  denial  of  access  to  private  properties 
by  landowners.  In  such  circumstances, 
supplemental  Phase  1, 2.  and  3 
(proposed  mitigation)  reports  for  those 
inaccessible  lands  may  be  submitted 
after  certification. 

(1)  If  it  is  determined  that  an  effect  on 
an  eligible  property  cannot  be  avoided, 
as  discuss^  in  S  157.103(gK5)(xu) 
through  (xiiij  of  this  chapter,  an 
applicant  must  supply  Phase  3 
treatment/ mitigation  plans  developed 
according  to  the  requirements  discussed 
below.  The  Phase  3  plants)  must  also  be 
supjdied  to  the  appropriate  SHPOs. 

(ii)  The  Phase  3  plants)  is  a  proposal 
that  explains  and  justifies  the  need  for 
treatment  or  data  recovery.  Hie  plans 
will  be  incoiporated  into  the 
Commission's  documentation  that  is 
filed  with  the  Advisory  Council  on 
Historic  Preservation  in  accordance 
with  36  CFR  part  600.  The  purpose  of  the 
Phase  3  plan(s)  is  to  explafo  the 
rationale  behind  a  treatment  effort: 
specify  how  research  questions  are 
answerable  by  a  particular  excavation 
or  documentation  strategy  and  define 
the  scope  of  the  effort;  identify  methods, 
techniques,  and  procedures;  provide  a 
schedule  for  the  effort;  and  present 
these  data  in  a  standardized  format  to 
permit  comparison  of  the  proposal  with 
the  results  of  treatment.  The  plan  will 
address  proposed  treatment  that  may 
include  excavation,  measured  drawings, 
archival  documentation,  and 
photographic  recording  of  National 
Register  listed  or  eligible  sites, 
buildings,  structures  or  districts  that 
cannot  be  avoided  during  project 
construction.  Hiis  proposal  s^ll 
include: 

(A)  A  discussion  of  efforts  made  to 
eliminate  or  minimize  adverse  effects  to 
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the  site(8),  building(8),  8tnicture(8),  or 
di8trict(8)  8cheduled  for  treatment: 

(B)  If  avoidance  of  the  eligible 
property  is  proposed  to  be  accomplished 
by  boring  or  directional  drilling  beneath 
the  property,  a  discussion  of  how  this 
practice  will  avoid  the  property,  a  plan 
for  monitoring  the  operation,  a 
contingency  data  recovery  plan  should 
the  boring  or  drilling  procedure  fail,  and 
either  the  long-term  measures  that  will 
be  established  to  preserve  the  property, 
or  a  plan  for  data  recovery,  if  necessary; 

(C)  A  research  strategy  which  deHnes 
and  justiHes  explicit  goals  and 
methodologies  for  recovering  speciflc 
classes  of  information  about  the  cultural 
resource.  This  strategy  shall  address  the 
National  Register  signiHcance  of  the 
site,  building,  structure,  or  district, 
research  problems  to  be  investigated, 
discussion  of  how  the  data  recovery  will 
increase  knowledge,  the  amount  and 
kinds  of  information  to  be  gathered, 
methods  to  be  used,  and  relationship  of 
the  treatment  plan  to  speciHc  regional 
cultural  resources  research  models  or 
plans  (including  the  SHPO’s  plan): 

(D)  The  Phase  3  plan(s)  shall  be 
consistent  with  the  guidance  established 
in  the  Advisory  Council  on  Historic 
Preservation’s  'Treatment  of 
Archaeological  Properties:  A 
Handbook”  (November  1980)  and 
“Consulting  about  Archaeology  under 
Section  106”  (September  1990): 

(E)  The  SHPO’s  comments  on  the 
proposed  treatment  or  data  recovery 
plan,  including  any  recommendations 
for  alternative  approaches.  The  SHPO’s 
comments  may  be  filed  separately  if 
they  are  unavailable  at  the  time  of 
completion  of  the  Phase  3  plan(s): 

(F)  Any  comments  from  Federal  land- 
managers  or  local  groups  such  as  Native 
Americans  with  historical  ties  to  the 
resources,  and  a  discussion  of  how  the 
plan  responds  to  those  comments; 

(G)  The  curricula  vitae  and  a 
discussion  of  the  responsibilities  of  all 
supervisory  personnel  involved  in  the 
study.  These  individuals  shall  meet  the 
standards  of  the  Secretary  of  the  Interior 
as  published  in  “Archaeology  and 
Historic  Preservation;  the  ^cretary  of 
the  Interior’s  Standards  and 
Guidelines,”  which  is  available  from  the 
Commission’s  Public  Information  OfHce, 
room  3104,  941  N.  Capitol  St.,  NE., 
Washington,  DC  20426;  and 

(H)  A  schedule  for  the  in-depth 
research,  Beldwork,  analysis,  and 
production  of  the  Hnal  treatment  or  data 
recovery  report. 

(iii)  A  final  treatment  or  data  recovery 
report  shall  be  filed  upon  completion 
and  should  be  consistent  with  the 
Secretary  of  the  Interior’s  Standards  and 
Guidelines  for  Phase  3  documentation. 


Because  the  results  of  these  Federally 
required  studies  must  be  made  available 
to  the  full  range  of  potential  users  within 
one  year  of  completion  of  the  final 
reports,  one  copy  must  be  sent  to  the 
Anthropological  Archives,  Smithsonian 
Institution.  The  Commission  encourages 
dissemination  of  the  reports  to  research 
institutions  such  as  Anthropology 
Departments  at  state  colleges  and 
universities.  It  also  encourages  the 
preparation  and  distribution  of  summary 
reports  intended  for  the  public  to  be 
distributed  to  state  and  local  libraries, 
and  other  learning  centers.  Finally,  it 
encourages  the  publication  of  results  in 
professional  journals. 

(5)  Resource  report  on  socio¬ 
economics.  This  resource  report  is 
required  only  if  significant  abovegroimd 
facilities,  such  as  conditioning  or 
liquefied  natural  gas  (LNG)  plants  are 
proposed.  It  identifies  and  quantifies  the 
impacts  of  constructing  and  operating 
the  proposed  project  on  employment, 
population,  housing,  per  capite  income, 
local  governmental  services,  local  tax 
revenues  and  other  factora  affecting  the 
towns  and  counties  in  the  vicinity  of  the 
proposed  project.  The  resource  report 
must  include: 

(i)  A  description  of  the  socioeconomic 
impact  area, 

(ii)  An  evaluation  of  the  impact  of  any 
substantial  in-migration  of  people  on  the 
impact  area’s  governmental  facilities 
and  services,  such  as  police,  fire,  health 
and  education,  and  applicant’s  plans  to 
reduce  the  impact  on  the  local 
infi'astructure  during  construction; 

(iii)  On-site  manpower  requirements 
and  payroll  during  construction  and 
operation: 

(iv)  Numbers  of  construction 
personnel  who: 

(A)  Currently  reside  within  the  impact 
area; 

(B)  Would  commute  daily  to  the 
construction  site  fi’om  places  situated 
outside  the  impact  area;  and 

(C)  Would  relocate  on  a  temporary 
basis  within  the  impact  area; 

(v)  A  determination  of  whether  the 
existing  housing  within  the  impact  area 
is  sufficient  to  meet  the  needs  of  the 
additional  population; 

(vi)  Numbers  and  types  of  residences 
and  businesses  that  would  be  displaced 
by  the  project,  procedures  to  be  utilized 
to  acquire  these  properties,  and  types 
and  amounts  of  relocation  assistance 
payments; 

(vii)  A  fiscal  impact  analysis 
evaluating  incremental  local  government 
expenditures  in  relation  to  incremental 
local  government  revenues  that  would 
result  fi'om  construction  of  the  project. 
Incremental  expenditures  include,  but 
are  not  limited  to,  school  operating 


costs,  road  maintenance  and  repair, 
public  safety,  and  public  utility  costs: 
and 

(viii)  A  list  of  all  publications,  reports, 
and  other  literature  or  communications 
that  were  cited  or  relied  upon  to  prepare 
the  report.  The  list  of  communications 
and  agency  contacts  should  include  the 
name  and  title  of  the  person  contacted, 
their  affiliation,  and  telephone  number. 

(6)  Resource  report  on  geological 
resources.  This  resource  report  is 
required  for  all  applications  involving 
LNG  facilities  except  those  involving 
only  facilities  within  the  boundaries  of 
existing  aboveground  facilities,  such  as 
a  compressor,  meter,  or  regulator 
station,  unless  the  project  complies  with 
S  157.103(c)(12)  (i),  (vi),  and  (vii)  of  this 
chapter.  It  describes  geological 
resources  and  hazards  in  the  project 
area  that  might  be  directly  or  indirectly 
ejected  by  the  proposed  action  or  that 
could  place  the  proposed  facilities  at 
risk,  the  potential  effects  of  those 
hazards  on  the  facility,  and  methods 
proposed  to  reduce  the  effects  or  risks. 
The  resource  report  must  include: 

(i)  A  description  by  milepost  of 
mineral  resources  crossed  which  are 
currently  or  potentially  exploitable; 

(ii)  A  description  by  milepost  of 
existing  and  potential  geological 
hazards  and  areas  of  nonroutine 
geotechnical  concern,  such  as 
earthquakes,  active  faults,  areas 
susceptible  to  soil  liquefaction,  planned, 
active  and  abandoned  mines,  and  areas 
of  potential  ground  failuire,  such  as 
Subsidence,  slumping,  and  landsliding. 
The  hazards  posed  to  the  facility  from 
each  one  must  be  discussed; 

(iii)  A  description  of  how  the 
proposed  project  would  be  located  or 
designed  to  avoid  or  minimize  adverse 
effects  to  the  resources  or  risk  to  itself, 
including  all  geotechnical  investigations 
and  monitoring  which  would  be 
conducted  before,  during,  and  after 
construction.  The  applicant  must  direct 
attention  to  the  potential  for  blasting  to 
a^ect  water  wells,  springs,  wetlands, 
and  structures: 

(iv)  If  surface  mines  are  to  be  crossed, 
specify  methods  to  be  used  to  prevent 
acidic  runoff  along  the  right-of-way  and 
the  potential  that  the  project  may  hinder 
mine  reclamation  or  expansion  efforts; 

(v)  If  the  application  involves  a  LNG 
facility  located  at  a  site  in  zones  2,  3,  or 
4  of  the  Uniform  Building  Code’s  Seismic 
Risk  Map  of  the  United  States,  or  where 
there  is  ^e  potential  for  surface  faulting 
or  liquefaction,  a  report  on  earthquake 
hazards  and  engineering  shall  be 
prepared  in  conformance  with  the 
guidelines  contained  in  “Data 
Requirements  for  the  Seismic  Review  of 


fadaral  /  Vol.  9B,  No.  202  /  Friday,  October  18,  1991  /  Rules  end  Regetations 


52402 


LNG  FactK tjes."  NBSIR  84-2833.  This 
woridRg  document  may  be  obtained 
from  the  Commission’s  Office  of  Pipriine 
and  Producer  Regulation.  62S  N.  Capitol 
SL,  NE..  Washington.  DC  20420; 

f  vi)  When  the  application  is  for 
underground  storage  facilities,  a 
desciiptioa  of  how  the  applicant  would 
control  and  monitor  the  drilling  activity 
of  others  within  (he  boandaries  of  the 
field  and  buffer  zone.  Also,  describe 
how  the  applicant  would  monitor 
potential  effects  of  the  operation  of  any 
adjacent  storage  or  production  facilities 
on  the  proposi^  facility.  Describe  the 
measures  taken  to  locate  and  determine 
the  conditiofi  of  all  old  wells  within  the 
field  €md  buffer  zone  and  how  the 
af^licaat  would  reduce  risk  from  failure 
of  known  and  undiscovered  wells. 

Safety  and  environmental  safeguards 
requi^  by  state  and  Federal  filing 
relations  should  also  be  specifically 
identified  and  discussed;  and 

(vii)  A  list  of  all  publications,  reports, 
and  ether  literature  or  communications 
which  were  cited  or  relied  upon  to 
prepare  the  report  The  list  of 
communications  and  agency  contacts 
should  include  the  name  and  title  of  the 
person  contacted,  their  affiliation,  and 
telephone  number. 

(7)  Resource  report  on  soils.  This 
resource  report  is  required  for  aH 
applications  except  those  involving  only 
facilities  at  an  existing  compressor, 
meter,  or  regulator  station,  imless  the 
project  complies  with 
S)  157.103(c](12)[v)  of  (his  chapter  and 
§  38ai3  bi  its  entirety.  It  describes  the 
s(rils  that  would  be  affected  by  the 
proposed  project  file  effect  on  those 
soils,  and  measures  proposed  to 
minimize  or  avoid  impact  Tlie  resource 
report  must  include; 

li)  A  list  by  milepost  of  the  soil 
associations  crossed  by  the  proposed 
facilities.  A  description  of  the  erosion 
potential,  fertility  and  drainage 
characteristics  of  each  association. 

Where  sites  for  aboveground  facilities  of 
greater  than  five  acres  would  be 
acquired,  the  report  should  list  the  soil 
series,  percentage  of  the  property 
comprised  of  each  series,  percentage  of 
each  series  whidi  would  be 
permanently  distuibed,  and  describe  the 
characteristics  of  each  soil  series  and 
which  series  are  classified  as  prime  or 
unique  farmland  the  U,S.  D^artment 
of  Agriculture; 

1  iij  A  deecrii^on  of  the  impact  of  the 
proposed  action  resulting  from:  soil 
erosion  due  to  water,  wind  or  loss  of 
vegetation;  soil  compaction  and  damage 
to  soil  structure  resulting  from 
movement  of  construction  vehicles;  wet 
soils  and/or  soils  witfa  poor  drainage 
which  are  especially  prone  to  structural 


damage;  damage  to  drainage  file 
systems  due  to  movement  ^ 
construction  vehicles  and  trenc^ng 
activities;  and  interference  with  the 
operation  of  agricultural  equipment  due 
to  file  probabikty  of  large  stones  or 
blasted  rock  occurring  on  or  near  the 
surface  as  a  resiilt  (tf  construction. 
Project  areas  should  be  identified  by 
their  soil  series  and  by  milepost 
location.  Identify  by  milepost  cropland 
and  residential  areas  where  loss  of  soil 
fertility  due  to  trenching  and  backfilling 
could  occur; 

(iii)  A  description  of  mitigation 
proposed  to  reduce  the  potential  for 
adverse  impact  to  soils  or  agricultural 
productivity.  The  applicant  must  adopt 
the  Commission's  ’’Oosion  Control, 
Revegetation,  and  Maintenance  Plan” 
described  in  {  380.13,  as  required  by 

S  lS7.103(c)(l)  of  this  diapter.  Include  in 
this  resource  report  an  overall 
description  of  proposed  mitigation  in 
addition  to  or  as  dtematives  to  those 
techniques  or  procedures  discussed  in 
§  380.13.  An  applicant’s  alternative  plan 
must  identify  which  portions  of  file 
Comimsmon’s  procedures  it  does  not 
adopt,  explain  why,  and  propose 
specific  substitute  measures  to  provide 
equal  or  greater  protection  to  the 
resource;  and 

(iv)  A  Kst  of  all  publications,  reports, 
and  other  literature  or  communications, 
incluchng  agmicy  contact,  which  were 
dted  or  rehed  upon  to  prepare  the 
report.  The  list  of  communications  and 
agency  contacts  shoitld  include  the 
name  and  title  cf  the  person  ccHitacted, 
their  affiliation,  and  telephone  number. 

(8)  Resource  report  on  land  use, 
recreation  and  aesthetics.  'This  resource 
report  is  required  for  att  amplications 
except  those  involving  only  project 
complies  with  S|  157.103(c)  (S),  f8),  (It) 
(i,  ii.  viii,  and  ix],  (12)(iv).  (13),  and  (14) 
of  this  chapter.  It  describes  ^  existing 
uses  the  lands  on.  or  within  one- 
quarter  mile  of,  a  proposed  new 
abovegroimd  todhty  she  adjacent  to  or 
crossed  by  fiie  proposed  pipdine,  and 
changes  to  those  land  uses  that  would 
occur  if  the  proposed  project  is 
approved.  The  report  may  reference  the 
discussions  of  land  uses  in  other 
sections  of  this  exhibit.  It  includes 
measures  proposed  to  mitigate  adverse 
effects,  including  protection  and 
enhancement  of'existing  land  use.  Ihe 
resource  report  must  include: 

(i)  A  description  of  land  requirements 
indicating  file  width  and  acreage 
requirements  of  all  construction  and 
permanent  ri^ts-of-way  and  the 
acreage  required  for  each  proposed 
plant  and/or  operational  site,  including 
injection  or  wifiidrawal  wells.  List 
locations  by  milepost  where  the 


pnposed  rt^bt-ofway  would  be 
adjacent  to  existing  rights-of-way  of  any 
kind.  Where  these  existing  rights-of-way 
would  be  used  for  a  portion  of  the 
construction  or  operation  right-of-way. 
identify  the  overiap  and  how  much 
additional  width  wmdd  be  required  for 
both  construction  and  operation.  The 
description  must  identify  the  total 
amount  of  land  to  be  purchased  or 
leased  for  each  aboveground  facility,  the 
amount  of  land  that  would  be  disturbed 
for  construction  and  operation  of  the 
facility,  and  the  use  of  the  remaining 
land  not  required  for  project  operation. 
Identify  the  size  of  typical  staging  areas 
and  expanded  work  areas,  such  as  those 
at  railroad,  road,  and  waterbody 
crossings,  and  the  size  and  location  of 
all  pipe  storage  yards; 

(ii)  A  descripfion  of  existing  land  use 
crossed  by  the  proposed  pipeline  which 
identifies  miles  of  land  presently  used 
for  commerce,  industry,  minli^, 
quarrying,  recreation,  residence, 
creq^and,  pastureland,  forest,  and  open 
space.  A  description  of  existing  land  use 
on  and  adjacent  to  each  proposed  plant 
and/or  operational  site.  Haraied 
dev^opiment.  if  known,  should  be 
described,  flie  timeframe  for 
development  should  be  identified,  end 
propos^  coorchnation  to  minimize 
impact  should  be  identified.  Identify  by 
milepost  «id  length  of  crossing  fit  and 
the  direct  effect  ^  each  proposed  plant 
and/or  operational  site  on  sugar  maple 
stands,  all  orchards  and  nurseries, 
landfiHs,  operating  mines,  state  wild  and 
scenic  rivers,  state  or  local  designated 
trails,  nature  preserves,  game 
management  areas,  remnant  prairie,  old- 
growth  forest  national  or  state  forests, 
parka,  golf  courses,  desipiated  naturat 
recreational  or  scenic  areas,  or 
registered  natural  landmarks.  Native 
American  religious  sites  and 
reservations,  lands  identified  under  the 
Special  Area  Management  Plan  of  the 
Office  of  Coasted  Zone  Management 
National  Oceanic  Atmospheric 
Administration,  and  lands  owned  or 
controlled  by  Fed^al  or  state  agencies 
or  private  preservation  groups.  Identify 
by  milepo^  all  residences  and  business 
establishments  within  50  feet  of  the  edge 
of  the  proposed  pipeline  construction 
right-of-way  and  the  distance  of  the 
residential  or  commercial  building  from 
that  edge.  Provide  survey  drawings  or 
alignment  sheets,  if  available,  to 
illustrate  the  location  of  file  facilities  in 
relation  to  the  buddings; 

(Hi)  A  description  of  any  areas 
crossed  by  the  proposed  pipeline  or  at 
or  adjacent  to  each  pnqiosed  plant  and/ 
or  <^erational  site  are  induded 
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in,  or  are  designated  for  study  for 
inclusion  in: 

(A)  The  National  Wild  and  Scenic 

Rivers  System  (16  1271); 

(B)  The  National  Trails  System  (16 
U.S.C.  1241);  or 

(C)  A  wildemesB  area  designated 
under  the  Wilderness  Act  (16  U.S.C. 
1132); 

(iv)  A  description  of  the  impact  of  the 
project  on  present  use  of  the  affected 
area,  including  commercial  use,  mineral 
resources,  recreational  areas,  public 
health  and  safety,  and  the  aesthetic 
value  of  the  land  and  its  features. 
Describe  any  temporary  or  permanent 
restrictions  on  land  use  resulting  from 
the  project 

(v)  A  description  of  proposed 
mitigation  for  all  special  use  areas 
identified  under  paragraph  (c)(8)(ii)  of 
this  section.  In  residential  areas 
describe  proposed  typical  mitigation 
measures  for  each  residence  within  SO 
feet  of  the  edge  of  the  pipeline 
construction  ri^t-of-way,  as  well  as  any 
proposed  residence-spedfic  mitigation. 
Describe  how  private  property  would  be 
restored  (fences,  driveways,  stone  walls, 
sidewalks,  and  septic  systems,  for 
example).  Describe  compensation  plans 
for  temporary  and  permanent  rights-of- 
way  and  the  eminent  domain  process  for 
the  affected  areas; 

(vi)  A  description  of  measures  to 
mitigate  the  aesthetic  impact  of  the 
facilities;  and 

(vii)  A  list  of  all  publications,  reports, 
and  other  literature  or  communications 
which  were  cited  or  relied  \xpon  to 
prepare  the  report  The  list  of 
communications  and  agency  contacts 
should  include  the  name  and  title  of  the 
person  contacted,  the  affiliation  (if 
apiMropriate).  and  telephone  nund>er. 

(9)  Resource  report  on  air  and  noise 
quality.  This  resource  report  is  required 
for  applications  involving  new 
compressor  facilities  (at  new  <x  existing 
stations),  unless  the  project  complies 
with  S  §  lS7.ia3(c)(2)  and  (13)  of  this 
chapter,  and  for  all  new  liquefied 
natural  gas  facilities.  It  identifies  the 
effects  of  the  project  on  the  existing  air 
quality  and  noise  environment  and 
describes  any  proposed  measures  to 
mitigate  the  effects.  The  noise 
attributable  to  any  new  or  additional 
compressor  facility  must  not  exceed  a 
day-night  sound  level  (Ldn)  of  55  dBA  at 
any  noise-sensitive  area  identified  in 
resource  report  1.  The  resource  report 
must  indude: 

(i)  A  description  of  die  existing  air 
quality,  induding  background  levels  of 
nitrogen  dioxide  and  any  other  criteria 
pollutants  which  may  be  emitted  above 
EPA-identified  significance  levels; 


(ii)  A  quantitative  description  of  die 
existing  noise  levels  at  the  noise- 
sensitive  areas  identified  in  resource 
report  1.  Existing  noise  levels  must  be 
reported  as  the  Leq  (day),  Leq  (night) 
and  Ldn  and  indude  the  basis  for  the 
data  or  estimates.  For  proposed  new 
compressor  station  sites  without 
existing  equipment  in  operation,  the 
existing  ambient  sound  environment 
should  be  measured  or  estimated  based 
on  current  land  uses  and  activities.  For 
existing  stations,  include  a  sound  level 
survey  at  the  site  property  line  and 
nearby  noise-sensitive  areas  while  the 
con^iressors  are  operated  at  fidl  load. 
Include  a  plot  plan  identifying  the  noise 
measurement  locations  and  identify  the 
time  of  day,  duration  of  measurements, 
weather  conditions,  windspeed  and 
direction,  engine  load,  and  other  noise 
sources  present  for  each  measurement; 

(iii)  An  estimate  of  the  impact  of  the 
proposed  project  on  air  quality, 
including  how  regulatory  standards  in 
effect  for  the  area  would  be  met  Provide 
the  emission  rate  of  nitrogen  oxides 
from  the  existing  and  proposed  facilities, 
expressed  in  pounds  per  hour  and  tons 
per  year  for  maximiun  operating 
conations,  induding  supporting 
calculations,  emission  factors,  foel 
consumption  rates,  and  annual  hours  of 
operation.  For  major  sources  (as  defined 
by  the  EPA),  provide  copies  of  any 
applications  to  the  EPA  (or  the 
designated  state  air  pollution  contrd 
agency)  for  permits  to  construct  or 
applicability  determinations  under 
relations  for  the  prevention  of 
significant  air  quality  deterioration  and 
subseqimnt  determinations,  when 
available. 

(tv)  A  quantitative  estimate  ai  the 
impact  of  the  proposed  project  on  the 
noise  levels  at  the  noise-sensitive  areas 
identified  m  resource  report  X.  The 
estimate  should  include,  step-by-step 
supporting  calculations,  far-field  sound 
level  data  for  maximum  facility 
operation,  and  the  source  of  the  data. 
Supporting  calculations  should  be 
provided  in  the  resource  report  with 
sufficient  detail  and  explanation  to 
facilitate  a  thorough  review  and 
confirmation  of  results.  Information  to 
be  provided  as  part  of  the  supporting 
calculations  includes:  sound  pressure 
levels  for  unmuffled  engine  inlets  and 
exhausts,  engine  casings,  and  cooling 
equipment;  dynamic  insertion  loss  for  all 
mufflers;  sound  transmission  loss  for  all 
compressor  building  components, 
including  walls,  roof,  doors,  windows, 
and  ventilation  openings;  sound 
attenuation  from  the  station  to  nearby 
noise-sensitive  areas;  and  the 
manufacturer's  name,  model  number, 
performance  rating,  and  description  of 


each  noise  source  and  noise  control 
component  to  be  employed  at  the 
proposed  compressor  station.  Far-field 
sound  level  data  measured  from  similar 
units  in  service  elsewhere,  when 
available,  may  be  substituted  for 
manufacturer's  far-field  sound  level 
data.  Show  that  the  proposed  project 
complies  with  applicable  noise 
regulations  and  will  not  exceed  a  day- 
night  sound  level  (Ldn)  of  SS  dBA  at  any 
noise-sensitive  areas.  If  specific  noise 
control  equipment  has  not  been  chosen 
at  the  time  toe  report  is  prepared,  the 
report  must  include  a  schedule  for 
submitting  the  data  prior  to  toe  desired 
certification  date; 

(v)  A  description  of  measures  and 
manufacturer's  specifications  for 
equipment  proposed  to  mitigate  impact 
to  air  and  noise  quality,  including 
emission  control  systems,  installation  of 
filters,  mufflers,  or  insulation  of  piping 
and  buildings,  and  orientation  of 
equipment  away  from  noise-sensitive 
areas;  and 

(vi)  A  list  of  all  publications,  reports, 
and  other  literature  or  communications 
which  were  cited  or  relied  upon  to 
prepare  the  report  The  list  of 
communications  and  agency  contacts 
should  indude  the  name  and  title  of  the 
person  contacted,  their  affiliation,  and 
telephone  munber. 

(10)  Resource  report  on  alternatives. 
This  resource  report  is  required  for  all 
applications.  It  describes  ahematives  to 
the  project  and  a  comparison  of  their 
environmental  impacts  to  those  of  the 
proposal.  The  report  should  discuss  the 
procedure  used  to  arrive  at  toe  proposed 
action,  starting  with  the  broadest 
feasible  objectives  and  progressively 
narrowing  the  alternatives  to  a  specific 
action  at  a  spedfic  location.  This 
procedure  should  indude  the  dedsion 
criteria  used,  toe  information  weighed, 
and  an  explanation  of  toe  conclusion  at 
each  decision  point  The  dedsion 
criteria  must  show  how  environmental 
benefits  and  costs  were  weighed  against 
economic  benefits  and  costs,  and 
technological  and  procedural 
constraints.  Describe  the  timeliness  and 
the  environmental  consequences  of  each 
alternative  discussed.  The  resource 
report  must  contain: 

(i)  A  discussion  of  toe  “no  action” 
alternative  and  the  potential  for 
accomplishing  the  proposed  objectives 
through  the  use  of  other  systems,  energy 
conservation,  or  realistic  energy 
ahematives  sudi  as  artifidal  gas,  oil, 
coaL  or  electridty.  Provide  an  analysis 
of  toe  relative  enviroranental  benefits 
and  costs; 

(11)  A  description  of  all  alternative 
routes  or  locations  considered  for  each 


Federal  Register,/  Vol.  56.  No.  202  /  Friday.  October  18.  1991  /  Rules  and  Regulations 


facility,  including  a  description  of  the 
environmental  characteristics  of  each 
route  or  site,  and  the  environmental, 
technical,  or  economic  reasons  for 
rejecting  it.  Provide  the  location  of  such 
alternatives  on  maps  of  sufficient  scale 
to  depict  their  location  and  relationship 
to  the  proposed  action,  and  for  pipelines 
their  relationship  to  existing  rights-of- 
way; 

(iii)  A  description  of  all  alternative 
locations  or  routes  considered 
reasonable,  but  not  preferable,  to  each 
facility  including  a  description  of 
environmental  characteristics  of  each 
route  or  site  and  the  environmental, 
technical,  or  economic  reasons  for 
rejecting  it  Provide  environmental 
characteristics  used  as  resource 
decision  factors  in  comparative  tables 
for  the  alternative  and  proposed  action. 
Provide  the  location  of  any  alternatives 
considered  reasonable  but  not 
preferable  on  the  same  maps  required  in 
paragraph  (c)(l](ii)  of  this  section;  and 

(iv)  A  list  of  all  publications,  reports, 
and  other  literature  or  communications 
which  were  cited  or  relied  upon  to 
prepare  the  report  The  list  of 
communications  and  agenc:y  contacts 
should  include  the  name  and  title  of  the 
person  contacted,  their  affiliation,  and 
telephone  number. 

(11)  Resource  report  on  reliability  and 
safety.  This  resource  report  is  required 
for  applications  involving  new  or 
reconunissioned  LNG  facilities.  . 
Information  previously  submitted  to  the 
Commission  need  not  be  refiled, 
provided  the  applicant  verifies  that  the 
information  is  still  valid.  It  addresses 
the  potential  hazard  to  the  public  from 
failure  of  facility  components  resulting 
from  accidents  or  natural  catastrophes, 
how  these  events  would  afreet 
reliability,  and  what  proc:edures  and 
design  features  have  been  used  to 
reduce  potentiel  hazards.  The  resource 
report  imist  contain: 

(i)  A  description  of  measures, 
induding  equipment,  training,  and 
liaison  with  loc^al  authorities,  to  be  used 
to  protect  the  public  from  failure  of  the 
proposed  facilities  as  a  result  of 
aeddents  or  natural  catastrophes; 

(ii)  A  discnission  of  hazards,  the 
environmental  impact,  and  service 
interruptions  which  could  reasonably 
ensue  from  failure  of  the  proposed 
facilities  as  a  result  of  accidents  or 
natural  catastrophes; 

(iii)  A  discussion  of  design  and 
operational  measures  to  avoid  or  reduce 
risk  associated  with  accidents  or  natural 
hazards  such  as  violent  storms,  floods, 
landslides,  and  earthquakes; 

(iv)  A  discussion  of  contingency  plans 
for  maintaining  service  or  reducing 


downtime  as  a  result  of  accidents  or 
natural  catastrophes; 

(v)  A  description  of  measures  to 
exclude  the  public  from  hazau-dous 
areas.  Discuss  measures  to  minimize 
problems  arising  from  malfunctions  and 
accidents  (with  estimates  of  probability 
of  occurrence).  Identify  standard 
procedures  for  protecting  services  and 
public  safety  during  maintenance  and 
breakdowns;  and 

(vi)  A  list  of  all  publications,  reports, 
and  other  literature  or  communications 
which  were  cited  or  relied  upon  to 
prepare  the  report.  The  list  of 
communications  and  agency  contacts 
should  include  the  name  and  title  of  the 
person  contacted,  their  affiliation,  and 
telephone  number. 

(11)  Resource  report  on  engineering 
and  design  material.  This  resource 
report  is  required  for  construction  of 
new  LNG  facilities,  or  the 
recommissioning  of  existing  LNG 
facilities.  Information  previously 
submitted  to  the  Commission  need  not 
be  refiled,  provided  the  applicant 
verifies  that  the  information  is  still 
valid.  This  report  shall  contain  detailed 
engineering  and  design  material, 
including: 

(i)  A  detailed  plot  plan  showing  the 
location  of  all  major  components  to  be 
installed,  including  compression, 
pretreatment,  liquefaction,  storage, 
transfer  piping,  evaporization,  truck 
loading,  vent  stacks,  pumps,  and 
auxiliary  or  appurtenant  service 
facilities; 

(ii)  A  detailed  layout  of  the  Hre 
protection  system  showing  the  location 
of  fire  water  pumps,  piping,  hydrants, 
hose  reels,  d^  chemical  systems,  high 
expansion  foam  systems,  and  auxiliary 
or  appurtenant  service  facilities; 

(iii)  A  layout  of  the  hazard  detection 
system  showing  the  location  of 
combustible-gas  detectors,  fire 
detectors,  heat  detectors,  smoke  or 
combustion  product  detectors,  and  low 
temperature  detectors.  Identify  those 
detectors  that  activate  automatic 
shutdowns,  and  the  equipment  that 
would  shutdown.  Include  all  safety 
provisions  incorporated  in  the  plant 
design,  including  automatic  and 
manually  activated  emergency 
shutdown  (BSD)  systems; 

(iv)  A  detailed  layout  of  the  spill 
containment  system  showing  the 
location  of  impoundments,  sumps, 
subdikes,  channels,  and  water  removal 
systems; 

(v)  Manufacturer  specifications, 
drawings,  and  literature  on  the  fail-safe 
shut-off  valve  for  each  loading  area  at  a 
marine  terminal  (if  applicable); 


(vi)  A  detailed  layout  of  the  fuel  gas 
system  showing  all  taps  with  process 
components; 

(vii)  Copies  of  company,  engineering 
firm,  or  consultant  studies  of  a 
conceptual  nature  that  show  the 
engineering  planning  or  design  approach 
to  the  construction  of  new  facilities  or 
plants; 

(viii)  Engineering  information  on 
major  process  components  related  to 
paragraphs  (c)(12)  (i)  through  (vi)  of  this 
section,  which  include  (as  applicable) 
function,  capacity,  type,  manufacturer, 
drive  system  (horsepower,  voltage), 
operating  pressure,  and  temperature; 

(ix)  Manuals  and  construction 
drawings  for  LNG  storage  tank(s); 

(x)  Up-to-date  piping  and 
instrumentation  diagrams.  Include  a 
description  of  the  instrumentation  and 
control  philosophy,  type  of 
instrumentation  (pneumatic,  electronic), 
use  of  computer  technology,  and  control 
room  display  and  operation.  Also, 
provide  an  overall  schematic  diagram  of 
the  entire  process  flow  system; 

(xi)  Engineering  information  on  the 
plant’s  electrical  power  generation 
system,  distribution  system,  emergency 
power  system,  interruptible  power 
system,  and  battery  backup  system; 

(xii)  Identification  of  all  codes  and 
standards  under  which  the  plant  (and 
marine  terminal,  if  applicable)  will  be 
designed  and  any  special  consideration 
of  safety  provisions  that  were  applied  to 
the  design  of  plant  components; 

(xiii)  A  list  of  all  permits  or  approvals 
fit)m  local,  state.  Federal  or  Indian 
agencies  required  prior  to  and  during 
construction  of  the  plant,  and  the  status 
of  each,  including  the  date  filed,  the  date 
issued,  and  any  known  obstacles  to 
approval.  Include  a  description  of  data 
records  required  for  submission  to  such 
agencies  and  transcripts  of  any  public 
hearings  by  such  agencies.  Also,  provide 
copies  of  any  correspondence  relating  to 
the  actions  by  all.  or  any,  of  these 
agencies  regarding  all  required 
approvals;  and 

(xiv)  Identification  of  how  each 
requirement  for  49  CFR  part  193  will  be 
complied  with,  in  particular,  the  siting 
requirements  of  49  CFR  part  193,  subpart 
B.  If  applicable,  vapor  dispersion 
calculations  from  LNG  spills  over  water 
should  also  be  presented  to  ensure 
compliance  with  the  U.S.  Coast  Guard's 
LNG  regulations  at  33  CFR  part  127. 

§  380.13  Erosion  control,  revsgetation, 
and  ntaintenanca  plan. 

(a)  Supervision  and  inspection.  (1) 

This  plan  applies  to  all  certificated 
projects  and  projects  subject  to 
§  157.103  of  this  chapter.  Paragraphs  (b) 
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through  (g)  of  this  section  require  that 
judgment  be  applied  in  the  Held  and 
must  be  implemented  under  the 
supervision  of  the  Environmental 
Inspector(s)  or  other  qualiHed 
professional(s)  with  knowledge  of  soil 
conditions  and  conservation  plantings. 
All  noil-wetland  areas  disturbed  by 
construction  shall  be  treated  in 
accordance  with  the  appropriate 
portions  of  this  plan.  Deviations  that 
involve  less  protective  measures  will 
only  be  permitted  as  certificated  by  the 
Commission  or  by  the  written  approval 
of  the  Director,  or  his  designee,  upon  an 
appropriate  showing  of  need,  unless 
specifically  required  by  the  Federal  or 
state  land-managing  agency  having 
control  of  the  appropriate  portions  of  the 
right-of-way.  If  less  protective  measures 
are  specified  by  a  Federal  or  state  land¬ 
managing  agency,  a  description  of  these 
measures  shall  be  filed  with  the 
Commission.  Except  as  a  result  of 
reconciliation  pursuant  to  9  157.103(e]  of 
this  chapter,  alternative  provisions  to 
this  plan  are  not  permitted  for  projects 
constructed  pursuant  to  the 
Commission’s  regulations  under  NGPA 
section  311,  or  the  automatic  or  prior 
notice  authorizations  contained  in  part 
157,  subpart  F  of  this  chapter. 

(2)  One  Environmental  Inspector  is 
required  for  each  construction  spread 
used  during  construction.  Environmental 
Inspectors  shall  have  direct 
responsibility  to  enforce  the  following 
requirements.  They  shall  have  peer 
status  with  all  other  activity  inspectors. 
Problems  with  contractor  compliance 
shall  be  reported  to  the  Environmental 
Inspector(s]  for  remedial  action  and 
Environmental  Inspectorfs)  shall  have 
the  authority  to  order  correction  of  acts 
that  violate  the  environmental 
conditions  of  the  FERC  certificate.  The 
duties  of  the  Environmental  Inspector 
include  monitoring  and/or  supervision 
of  the  following: 

(i)  Compliance  with  the  requirements 
of  this  section,  the  Stream  and  Wetland 
Construction  and  Mitigation  Procedures 
of  §  360.14  of  this  chapter, 
environmental  conditions  of  the  FERC 
certificate,  and  other  environmental 
permits  and  approvals; 

(ii)  Marking  of  surface  and  subsurface 
drainage  system  locations; 

(iii)  Identification  of  stabilization 
needs  in  all  areas; 

(iv)  Performance  of  appropriate  tests 
of  subsoil  and  topsoil  to  determine  the 
extent  of  compaction  across  the 
disturbed  right-of-way; 

(v)  Restoration  of  the  soil  profile  as 
required; 

(vi)  Approval  of  imported  soils  used 
as  fill  and/or  additional  cover  material; 


(vii)  Documentation  of  the  temporary 
and  permanent  revegetation  programs: 
and 

(viii)  Setting  up  a  program  for 
monitoring  of  crop  productivity  for  not 
less  than  two  years  to  determine  the 
success  of  the  restoration  and  the  need 
for  additional  restoration  where 
restoration  is  unsuccessful,  and 
preparation  of  activity  reports  not  less 
than  quarterly  during  this  period 
documenting  problems  identified  by 
company  personnel  and/or  landowners, 
and  solutions  identified  and 
implemented; 

(3)  All  reporting  requirements  of  this 
section  apply  only  to  projects  subject  to 
a  project-specific  certificate.  Within  30 
days  of  the  in-service  date  for  the 
facilities,  a  summary  shall  be  filed  with 
the  Commission  detailing  the  following: 

(1)  Quantity  and  type  of  fertilizer  for 
each  pipeline  segment; 

(ii)  The  amount  of  lime  (if  required), 
seed,  and  mulch; 

(iii)  The  equipment  used  to  implement 
this  plan; 

(iv)  The  acreage  treated; 

(v)  The  dates  ^  backfilling  and 
seeding; 

(vi)  The  number  of  landowners 
specifying  other  seeding  requirements 
and  a  descripti(Hi  of  the  requirements; 
and 

(vii)  If  the  in-service  date  precedes  the 
seeding  season,  the  materials  and 
equipment  to  be  used,  and  the  dates  for 
future  seeding  as  well  as  the  temporary 
stabilization  measmes  to  be  used  until 
permanent  seeding  takes  place. 

(b)  Preconstruction  planning.  (1) 
Locate  all  drainage  tiles  prior  to 
construction. 

(2)  Undertake  an  assessment  of 
vegetation  requirements  for  screening 
and  landscaping  of  new  compression, 
metering,  and  other  major  aboveground 
(ag..  LNC  plants)  facilities.  A  report 
shall  be  submitted  to  Commission  for 
review  and  approval  prior  to 
construction. 

(3)  Locate  all  roadway  crossings/ 
access  points  to  ensure  that  safe  and 
accessible  conditions  exist  throughout 
the  construction  phase.  Use  of  50-foot- 
long  crushed  stone  access  pads, 
sweeping,  culvert  installation,  matting 
and  other  forms  of  rutting  protection 
shall  be  required  subject  to  local  permit 
conditions.  If  crushed  stone  access  pads 
are  used,  stone  shall  be  placed  on  a 
synthetic  fabric  in  active  agricultural 
areas. 

(c)  Clearing  and  installation.  (1) 
Prevent  the  mixing  of  topsoil  with 
subsoil  by  using  topsoil  segregation 
construction  methc^s  in  annually 
cultivated  or  rotated  croplands  and  in 
residential  areas.  In  all  actively 


cultivated  agricultural  lands,  which 
includes  permanent  or  rotated  cropland 
and  hayfields,  topsoil  shall  be  stripped 
from  the  trench  line.  For  pipelines  larger 
than  12-inch-nominal  diameter,  topsoil 
shall  be  stripped  from  either  the  full 
work  area  or  from  the  trench  and 
subsoil  storage  area  (ditch  plus  spoilside 
method).  At  a  minimum,  topsoil  will  be 
segregated  from  beneath  the  subsoil 
storage  area  and  the  ditchline  in  all 
other  improved  areas  and  in  other  areas 
at  the  landowner's  request  TTie  area  of 
topsoil  storage  for  full  work  area 
segregation  shall  not  exceed  one-third 
the  authorized  nominal  construction 
right-of-way  width.  In  no  case  shall  the 
maximum  construction  right-of-way, 
including  topsoil  storage,  exceed  100 
feet  The  construction  right-of-way  for 
the  ditch  plus  spoilside  method  shall  be 
limited  to  75  feet,  including  the  topsoil 
storage  ai-ea.  For  deep  soils  [e.g.,  on 
floodplains  and  stream  terraces),  12 
inches  of  topsoil  shall  be  segregated. 
Where  soils  are  shallow  to  bedrock  or 
have  a  stony  subsoil,  eight  inches  of 
topsoil  segregation  is  recommended.  If 
the  amount  of  topsoil  covering  an  area  is 
less  than  the  stated  depth  requirement 
every  effort  should  be  made  to  segregate 
the  entire  topsoil  layer.  Remover  stones 
greater  than  four  inches  in  any  shape  or 
dimension  from  all  segregated  topsoil 

(2)  Probe  all  drainage  systems  with  a 
sewer  rod  or  pipe  snake  to  determine  if 
damage  has  occurred.  All  tiles  damaged 
during  construction  shall  be  flagged  by 
the  trench  inspector,  then  repaired  to 
their  original  or  better  condition.  Filter- 
covered  drain  tiles  should  only  be  used 
after  consultation  with  the  local  soil 
conservation  authorities.  Qualified 
specialists  shall  be  used  to  ensure 
proper  repairs  and  adequate  probing/ 
testing  of  the  repaired  drainage  systems. 

(3)  Contact  landowners  and  local  soil 
conservation  authorities  to  determine 
future  drain  tile  locations.  Increase 
depth  of  cover  over  the  pipeline  to  four 
feet  or  more  for  new  pipelines,  if 
needed,  so  the  pipeline  is  below  the 
anticipated  depth  of  drain  tile 
installations  that  are  likely  to  occur 
within  three  years  of  the  proposed 
construction.  For  pipeline  loops,  the  new 
pipeline  shall  be  installed  with  at  least 
the  same  depth  of  cover  as  the  existing 
pipeline(s). 

(4)  Construct  and  maintain  temporary 
slope  breakers  at  the  following  spacing: 


Stop«(%) 

1  Spacing  <<t) 

•;_is  .  - 

_ J  300 

16-30 .  - 

J  200 

1 
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'  The  outfall  of  all  temporary  slope  “ 
breakers  should  be  directed  toward 
appropriate  energy-dissipating  devices 
and  o^  the  construction  right-of-way,  if 
possible.  Temporary  slope  breakers 
shall  be  repaired  at  the  end  of  each 
working  day. 

(5)  Use  temporary  sediment  barriers, 
such  as  silt  fences  and/or  staked  hay/ 
straw  bales,  at  the  base  of  slopes 
adjacent  to  road  crossings  where 
vegetation  has  been  disturbed  within  the 
following  distances  from  the  road: 


Stope(%) 

Spacing  (ft) 

.rS 

25 

5^15 . . . 

50 

15-30 . 

75 

>30 . 

too 

These  temporary  sediment  barriers 
should  remain  in-place  until  permanent 
revegetation  measures  have  been  judged 
successful  by  the  Environmental 
Inspector. 

(6)  Use  temporary  sediment  barriers, 
such  as  silt  fences  and/or  staked  hay/ 
straw  bales,  at  the  base  of  slopes  at  all 
stream  crossings,  as  required  in  the 
Stream  and  Wetland  Construction  and 
Mitigation  Procedures  of  §  380.14  of  this 
chapter  and  at  the  edge  of  the  right-of- 
way  to  prevent  siltation  of  farm  ponds 
or  other  waterbodies  downslope  of  the 
construction  right-of-way.  These 
temporary  sediment  barriers  should 
remain  in  place  until  permanent 
revegetation  measures  have  been  judged 
successful  by  the  Environmental 
Inspector. 

(7)  Construct  trench  breakers  so  that 
the  bottom  of  one  breaker  is  at  the  same 
elevation  as  the  top  of  the  next  breaker 
down  slope,  unless  this  requires  a 
breaker  spacing  of  less  than  50  feet,  in 
which  case  breakers  shall  be  spaced  no 
further  than  50  feet  apart  along  the 
trench.  The  use  of  topsoil  in  trench 
breakers  shall  be  prohibited. 

(dj  Cleanup.  (1)  Final  clean-up 
(including  Hnal  grading]  and  permanent 
erosion  control  measures,  shall  be 
completed  within  10  days  after  the 
trench  is  backfilled,  weather  and  soil 
conditions  permitting.  A  travel  lane  may 
be  left  open  to  allow  for  access  by 
construction  traffic.  This  travel  lane 
must  be  restored  in  accordance  with  this 
plan  when  access  for  construction  or 
revegetation  of  the  construction  right-of- 
way  is  no  longer  required. 

(2)  Blast  rock  may  be  used  to  backfill 
the  trench  to  the  top  of  the  existing 
bedrock  proHle  in  all  areas.  Excess 
loose  rock  larger  than  four  inches  shall 
be  removed  from  at  least  the  top  twelve 
inches  of  soil  in  all  rotated  and 
permanent  cropland  and  haybelds,  as 


well  as  residential  areas,  pastures;  arid 
other  areas  at  the  landowner’s  request. 

(3)  Test  for  soil  compaction,  boA 
topsoil  and  subsoil,  across  the  project 
right-of-way  in  agricultural  areas.  Tests 
shall  be  done  on  the  same  soil  type 
under  the  same  moisture  conditions  and 
should  include  the  following  areas: 

(i)  Soil  from  undisturbed  areas: 

(ii)  Soil  stockpile  areas; 

(iii)  The  trenched  zone; 

(iv)  The  work  area;  and 

(v)  Any  traffic  areas  related  to  the 
project.  COE-style  cone  penetrometers 
or  other  appropriate  devices  may  be 
used  to  test  for  compaction. 

(4)  Plow  severely  compacted  or  rutted 
agricultural  areas  with  a  paraplow  (or 
similar  “winged"  plow),  or  arrange  with 
the  landowner  to  plant  and  plow  under 
a  “green  manure"  crop,  such  as  alfalfa, 
to  decrease  soil  bulk  density  and 
improve  soil  structure.  If  plowing  is 
employed,  the  stripped  construction 
right-of-way  will  be  plowed  Hrst, 
followed  by  replacement  of  the 
segregated  topsoil.  Where  necessary, 
additional  plowing  of  the  topsoil  will  be 
undertaken  to  prevent  subsurface 
compaction.  If  subsequent  construction 
and  cleanup  activities  result  in  further 
compaction,  additional  tilling  will  be 
done. 

(5)  Remove  construction  debris  h-om 
the  right-of-way  and  grade  it  to  leave 
the  soil  in  the  proper  condition  for 
planting. 

(6)  Permanent  slope  breakers  shall  be 
constructed  and  maintained  in  all  areas, 
except  cultivated  areas  and  lawns,  using 
the  recommendations  obtained  from  the 
local  soil  conservation  authority.  Divert 
concentrations  of  surface  flow  to  a 
stabilized  outlet  using  slope  breakers 
with  a  two  percent  outslope  that  are 
directed  toward  appropriate  energy- 
dissipating  devices  located  off  the  right- 
of-way. 

(7)  Restore  all  turf,  ornamental  shrubs, 
and  other  landscaping  in  accordance 
with  the  landowner's  request,  or 
compensate  the  landowner  in  an  amount 
equal  to  replacement  of  the  damaged 
landscaping.  Restoration  work  shall  be 
performed  by  a  landscaping  contractOT 
familiar  with  local  horticultural  and  turf 
establishment  practices. 

(e)  Revegetation — (1)  General 
requirements,  (i)  Consult  with  local  soil 
conservation  authorities  and  obtain 
written  recommendations  to  determine 
the  appropriate  soil  pH  for  revegetation 
plantings.  Apply  the  appropriate  soil  pH 
modifying  agent  in  accordance  with  the 
recommendations  to  obtain  the  correct 
soil  pH.  This  may  include  the 
application  of  agricultural  limestone  or 
sulfur-based  compounds.. 


‘  (ii)  Fertilize  permanent  gr&ss  and/or  * 
legume  plantings  using 
recommendations  obtained  from  the 
local  soil  conservation  authority.  If 
manure  is  applied,  reduce  the  addition 
of  nitrogen  by  half  for  e^ch  10  tons  of 
manure  applied.  Where  possible, 
incorporate  lime  and  fertilizer  into  the 
top  two  inches  of  soil. 

(iii)  Prepare  the  seedbed  to  a  depth  of 
three  to  four  inches  using  appropriate 
equipment  to  provide  a  Him,  smooth 
seedbed.  If  hydroseeding  is  to  be  done, 
scarify  the  seedbed  to  facilitate  lodging 
and  germination  of  seed. 

(iv)  The  project  area  should  be  seeded 
in  accordance  with  the  written 
recommendations  on  seed  mix  and 
seeding  dates  obtained  from  the  local 
soil  conservation  authority.  Alternative 
seed  mixes  speciHcally  requested  by  the 
landowner  or  land-managing  agency 
may  be  used.  Any  soil  disturbance  that 
occurs  outside  of  the  recommended 
permanent  seeding  season  or  any  bare 
soil  left  unstabilized  by  vegetation  shall 
be  treated  as  a  winter  construction 
problem  and  mulched.  Except  in  lawns, 
all  seeding  of  permanent  cover  should 
be  done  within  the  recommended 
seeding  dates.  If  seeding  cannot  be  done 
within  those  dates,  temporary  erosion 
control  measures  shall  be  used  and 
seeding  of  permanent  cover  shall  be 
done  at  the  beginning  of  the  next 
recommended  seeding  season. 

(v)  Seed  slopes  steeper  than  33 
percent  immediately  after  final  grading, 
weather  permitting,  subject  to  the 
limitations  addressed  in  paragraph 
(e}(l)(iv}  of  this  section. 

(vi)  Seed  rights-of-way  within  six 
working  days  of  Bnal  grading,  weather 
permitting,  subject  to  the  limitations 
addressed  in  paragraph  (e)(l)(iv)  of  this 
section. 

(2)  Temporary  erosion  control,  (i)  In 
the  event  that  construction  is  completed 
more  than  30  days  before  the  seeding 
season  for  perennial  vegetation,  all 
areas  adjacent  to  perennial  and 
intermittent  streams  shall  be  mulched 
with  three  tons/ acre  of  hay  or  straw,  or 
its  equivalent,  for  a  minimum  of  100  feet 
on  either  side  of  the  waterway.  The 
mulch  shall  be  anchored  with  a  mulch 
anchoring  tool,  as  discussed  in  , 
paragraph  (e)(4)  of  this  section. 

(ii)  Fertilize  temporary  plantings  in 
accordance  with  the  written 
recommendations  of  the  local  soil 
conservation  authority.  Where  possible, 
incorporate  soil  pH  modiHer  and 
fertilizer  into  the  top  two  inches  of  soil. 

(3)  Seed  specifications,  (i)  Purchase^ 

seed  in  accordance  with  the  Pure  Live 
Seed  (PLS)  specifications  lor  seed 
mixes.  .  ;  . 
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(ii)  Use  seed  within  12  months  of 
testing. 

(iii)  Treat  legume  seed  with  an 
inoculant  specific  to  the  species.  For 
conventional  seeding,  use  four  limes  the 
manufacturer’s  recommended  rate  of 
inoculant,  and  10  times  the 
recommended  rate  if  hydroseeding 
methods  are  being  used. 

(iv)  Uniformly  apply  the  seed  over  the 
area  and  cover  it  0.5-  to  one-inch  deep, 
depending  on  seed  size.  A  seed  drill 
equipped  with  a  cultipacker  is  preferred, 
but  broadcast  or  hydroseeding  can  be 
used  at  double  the  recommended 
seeding  rates.  Where  broadcasted,  firm 
the  seedbed  with  a  cultipacker  or  roller. 

(4)  Mulch  specifications,  (i)  Mulch  all 
dry  sandy  sites  and  all  slopes  greater 
than  eight  percent  with  two  tons/acre  of 
straw  or  hay  or  its  equivalent.  Spread 
mulch  uniformly  over  the  area  so  that  at 
least  75  percent  of  the  ground  surface  is 
covered.  If  a  mulch  blower  is  used,  the 
strands  shall  not  be  shredded  less  than 
eight  inches  in  length  to  allow 
anchoring. 

(ii)  Anchor  mulch  immediately  after 
placing  to  minimize  loss  by  wind  and 
water.  Use  a  mulch  anchoring  tool, 
which  is  a  series  of  straight  notched 
disks  specifically  designed  for  the 
purpose,  to  crimp  the  mulch  to  a  depth 
of  two  to  three  inches.  A  regular  farm 
disc  should  not  be  used. 

(iii)  Mulch  may  also  be  anchored 
using  a  liquid  mulch  binder.  Cutback 
asphalt  (rapid  or  medium  curing),  or 
emulsified  asphalt  applied  at  200 
gallons/acre  may  be  used.  Synthetic 
binders  should  be  used  at  rates 
recommended  by  the  manufacturer.  Use 
caution  in  residential  areas  or  areas  of 
pedestrian  traffic,  because  asphaltic  and 
some  synthetic  binders  can  damage 
shoes,  clothing,  and  automobile  paint. 

(iv)  Use  jute  thatching  or  bonded  fiber 
blankets  (instead  of  straw  or  hay)  on 
streambanks  to  stabilize  seeded  areas. 
Anchor  the  thatching  with  pegs  or 
staples. 

I  (v)  Up  to  1  ton/acre  of  wood  chips 

i  may  be  added  as  mulch  if  areas  so 

!  mulched  are  top-dressed  with  11  lbs/ 

acre  available  nitrogen  or  a  similar 
quantity  of  50  percent  slow-release 
fertilizer. 

(f)  Off-road  vehicle  control.  To  each 
land-owner  and  manager  of  forest  lands, 
offer  to  install  and  maintain,  based  on 
state  and  local  regulations,  the  following 
off-road  vehicle  control  measures  and 
install  one  or  more  of  them,  as 
requested,  at  the  completion  of  clean-up 
and  reseeding,  or  as  appropriate  prior  to 
the  completion  of  clean-up  and 
reseeding: 

(1)  Install  a  locking,  heavy  steel  gate 
with  fencing  extending  a  reasonable 


distance  to  prevent  bypassing  the  gate, 
and  post  appropriate  signs. 

(2)  Plant  conifers  across  the  right-of- 
way.  The  spacing  of  trees  and  length  of 
right-ofway  planted  should  be  sufficient 
to  limit  access  and  to  screen  the  right-of- 
way  from  view. 

(3)  Install  a  slash  and  timber  barrier,  a 
pipe  barrier,  or  a  line  of  boulders  across 
the  right-of-way  to  restrict  vehicle 
access. 

(4)  Post  signs  at  all  points  of  access 
and  along  the  right-of-way  at  intervals 
not  to  exceed  2,000  feet,  saying  “This 
Area  Seeded  for  Wildlife  Benefits  and 
Erosion  Control." 

(g)  Maintenance.  (1)  Follow-up 
inspections  shall  occur  after  the  first 
and  second  growing  season,  normally 
three  to  six  months  and  twelve  to  fifteen 
months  after  planting,  respectively,  to 
determine  the  success  of  revegetation. 
Revegetation  shall  be  considered 
successful  if  perennial  vegetation  is 
similar  in  density  to  adjacent 
undisturbed  lands,  based  on 
representative  random  sampling  in  the 
field.  If  vegetative  cover  is  less,  the 
judgment  of  a  professional  agronomist 
shall  be  used  to  determine  the  need  for 
fertilizing  or  reseeding  based  on  site 
conditions,  and  those  actions  shall  be 
undertaken  at  the  beginning  of  the  next 
growing  season. 

(2)  Right-of-way  vegetation  routine 
maintenance  clearing  shall  not  be  done 
more  frequently  than  every  three  years, 
and  not  between  April  15  and  August  1 
of  any  year.  However,  to  facilitate 
periodic  corrosion/leak  surveys,  a 
corridor  centered  on  the  pipeline  up  to 
10  feet  wide  may  be  maintained 
annually  in  a  herbaceous  state. 

(3)  Efforts  to  control  off-road  vehicle 
use,  in  cooperation  with  the  landowner, 
shall  continue  throughout  the  life  of  the 
project.  Signs,  gates,  and  vehicle  trails 
shall  be  maintained  as  necessary. 

(4)  Monitor  and  correct  drainage 
problems  in  active  agricultural  areas 
that  have  resulted  from  pipeline 
construction. 

§  380.14  Stream  and  wetland  construction 
and  mitigation  procedures. 

(a)  These  procedures  require  proposed 
pipeline  projects  to  be  routed  in  a 
manner  that  minimizes  the  crossing  and 
disturbance  of  stream  and  wetland 
ecosystems  to  the  maximum  extent 
practicable.  If  a  project  sponsor 
considers  a  specific  part  of  these 
procedures  to  be  technically  infeasible 
due  to  site-specific  engineering 
constraints,  the  project  sponsor  must 
identify  in  its  application  the  alternative 
provision(s)  that  it  would  implement,  on 
a  site-specific  basis,  that  would  provide 
an  equal  or  greater  level  of  protection  to 


stream  and  wetland  ecosystems.  The 
Commission's  staff  will  review  these 
alternative  provision(s)  and  make 
recommendations  to  the  Commission  for 
cohslderation.  Site-specific  construction, 
plans,  prepared  pursuant  to  paragraphs 
(b)(4)(ix)  and  (c)(3)(xii)  of  this  section,  if 
applicable,  must  be  submitted  with  the 
application.  Except  as  a  result  of 
reconciliation  pursuant  to  §  157.103(e)  of 
this  chapter,  alternative  provisions  to 
these  procedures  are  not  permitted  for 
projects  constructed  pursuant  to  the 
Commission’s  regulations  under  NGPA 
section  311,  or  automatic  or  prior  notice 
authorization  contained  in  part  157, 
subpart  F  of  this  chapter. 

(1)  One  Environmental  Inspector  is 
required  for  each  pipeline  spread  used 
during  construction.  Environmental 
Inspectors  shall  have  direct 
responsibility  to  represent  the  project 
sponsor  and  enforce  these  procedures. 
They  shall  have  peer  status  with  all 
other  activity  inspectors.  The 
Environmental  Inspector  shall  have  the 
authority  to  order  the  correction  of  acts 
that  violate  the  environmental 
conditions  of  the  FERC  certificate. 

(2)  The  procedures  in  paragraphs  (b) 
through  (d)  of  this  section  require  that 
judgment  be  applied  in  the  field  and 
must  be  implemented  under  the 
supervision  of  the  project  sponsor’s 
Environmental  Inspector  or  other 
qualified  professional  with  knowledge 
of  stream  and  wetland  conditions  in  the 
project  area.  Non-compliance  with  these 
procedures  must  be  reported  to  the 
Environmental  Inspector  for  remedial 
action.  Deviations'from  these 
procedures  will  only  be  permitted  as 
certificated  by  the  Commission  or  by  the 
written  approval  of  the  Director,  or  his 
designee,  upon  an  appropriate  showing 
of  need. 

(b)  Perennial  Stream  Crossings — (1) 
Staging  Areas  and  Additional  Rights-of- 
Way  (ROW),  (i)  Locate  at  least  50  feet 
away  from  streambank,  if  topographic 
conditions  permit. 

(ii)  Limit  size  to  minimum  needed  to 
construct  the  stream  crossing. 

(iii)  Do  not  store  hazardous  materidls. 
chemicals,  fuels,  lubricating  oils,  or 
perform  concrete  coating  activities, 
within  100  feet  of  streambanks  or  within 
any  municipal  watershed  area. 

(iv)  Refuel  all  construction  equipment 
at  least  100  feet  from  streambanks. 
Where  conditions  require  that 
construction  equipment  (e.^.,  barge- 
mounted  backhoes.  trench  dewatering 
pumps)  be  refueled  within  100  feet  of 
streambanks.  specifically  address  these 
activities  in  the  Spill  Prevention, 
Containment,  and  Control  Plan  prepared 
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pursuant  to  1 157.103(c)(lK>i)  Otis 
chapter. 

(2)  Spoil  Pile  Placement  and  Control 
(t)  Trench  spoil  most  be  placed  at  least 
10  feet  away  from  streambanks  at  all 
minor  and  major  stream  crossings. 

(it)  Spoil  piles  located  above 
streambanlu  most  be  protected  with 
sediment  filter  devices. 

(iii)  Prevent  flow  of  spoil  off  of  ROW. 

(3)  Time  Window  for  Construction,  (i) 
June  1  through  September  30,  unless 
expressly  permitted  or  further  restricted 
by  the  appropriate  state  agency  on  a 
site-specific  basis. 

(ii)  Notify  authorities  responsible  for 
potable  water  supplies  located  within 
three  miles  downstream  at  least  one 
week  prior  to  commencement  of  in- 
stream  work. 

(4)  Crossing  Procedures,  (i)  Provide 
notification  to  the  U.S.  Army  Corps  of 
Engineers  (COE)  of  the  proposed 
construction  activities,  and  submit  a 
copy  of  the  COE’S  determination 
regarding  the  need  for  individual  section 
404  and/or  section  10  permits  with  the 
application. 

(ii)  Comply  with  section  404 
nationwide  permit  program  conditions 
(33  CFR  part  330}  at  a  minimttm. 

(iii)  Apply  for  state-issued  stream 
crossing  permits  and  obtain  individual 
or  generic  section  401  water  quality 
certification  or  waiver. 

(iv)  Construct  crossings  perpendicular 
to  the  axis  of  the  stream  channel  as 
engineering  and  routing  conditions 
permit. 

(v)  Use  clean  gravel  for  upper  one  foot 
of  fill  over  backfilled  trench  in  all  minor 
and  major  streams  which  contain 
coldwater  fisheries. 

(vi)  Maintain  downstream  flow  rates 
at  all  times. 

(vii)  Minor  Streams  (10  feet  wide  or 
less  and  two  feet  or  less  average  depth); 

(A)  For  crossings  of  all  coldwater  and 
warmwater  fisheries,  construction 
equipment  must  cross  the  stream  on  a 
bridge  consisting  of  one  of  the  following: 

(J)  Equipment  pads  and  culvert(s); 

[2]  Clean  rockfiU  and  culvert(s); 

(5)  Flexi-float  or  portable  bridge. 

(B)  For  crossings  of  all  cold  water 
fisheries,  and  warmwater  fisheries 
considered  significant  by  the  state  fish 
management  agency,  route  stream 
across  trench  using  flume  pipe,  and 
install  pipeline  using  all  of  the  “dry- 
ditch”  techniques  as  follows: 

(1)  Install  flume  after  blasting,  but 
prior  to  trenching; 

[2]  Use  sand  bag  or  plastic  dam 
structure; 

(5)  Prc^rly  align  flume  pipe; 

(i)  Do  not  remove  flume  during 
trenching,  pipe-laying,  or  backfilling 
activities; 


(5)  Dewater  trench,  as  required,  to 
prevent  discharge  of  silt  laden  water 
into  stream  dnr^  (xmstroction  and 
backfilling  operations;  and 

(6)  Remove  all  flames  and  dams  upon 
completion  of  construction. 

(C)  For  minor  perennial  stream 
crossings  not  covered  by  paragraph 
(b)(4)(vii)(B)  of  this  section,  complete 
instream  construction  (not  tncluding 
blasting)  within  24  hours. 

(viii)  Major  Streams  (greater  than  10 
feet  wide  or  greater  than  two  feet 
average  depth,  but  not  greater  than  100 
feet  wide). 

(A)  Construction  equipment  must 
cross  on  bridge  consisting  of  one  of  the 
following: 

(1)  Equipment  pads  and  culvertjs}; 

(2)  Clean  rockfill  and  culvert(s); 

(3)  Flexi-float  or  portable  bridge. 

(B)  Limit  in-stream  equipment  to  that 
needed  to  construct  crossing. 

(C)  Notify  state  authorities  that 
request  such  notification  at  least  48 
hours  prior  to  commencement  of  in- 
stream  trenching  or  blasting. 

(D)  Attempt  to  complete  in-stream 
trenching  and  badcfill  woric  (not 
including  blasting)  within  48  hours,  with 
a  maximum  of  72  hours  allowed,  unless 
site-specific  physical  conditi(xis  make 
completion  within  72  hours  impractical. 

(ix)  Rivers  (more  than  100  feet  wide). 
Develop  and  submit  detailed,  site- 
specific  construction  procedures  for 
each  river  crossing  as  part  of  the  project 
sponsor’s  application. 

(5)  Temporary  Erosion  and  Sediment 
Control,  (i)  Perform  daily  inspection  and 
repair  as  needed. 

(ii)  Install  and  maintain  sediment 
filter  devices  at  all  streambanks. 

(iii)  Use  trench  plugs  at  non-flumed 
minor  stream,  major  stream,  and  river 
crossings  to  prevent  diversion  of 
streamflow  into  upland  portions  of 
pipeline  trendi  dining  construction. 

(6)  Bank  Stabilization  and 
Revegetation,  (ij  All  riprap  activities 
must  comply  with  section  404 
nationwide  permit  program  conditions 
(33  CFR  part  330)  at  a  minimum. 

(ii)  Limit  use  of  riprap  to  areas  where 
flow  conditions  preclude  effective 
vegetative  stabilization,  unless 
otherwise  specified  by  state  permit. 

(iii)  Revegetate  disturbed  riprarian 
areas  with  conservation  grasses  and 
legumes. 

(iv)  Allow  a  riparian  strip  at  least  10 
feet  wide  above  eadi  perennial 
streambank  to  permanently  revegetate 
with  native  woody  plant  species  across 
the  entire  right-of-way.  However,  to 
facilitate  periodic  pipeline  corrosion/ 
leak  siuveys,  a  corridor  centered  on  the 
piprfine  up  to  10  feet  wide  may  be 
maintained  in  a  herbaceous  state.  In 


addition,  trees  fliat  are  located  within  15 
feet  of  the  pipeline  and  are  greater  than 
15  feet  in  l^ht  may  be  selrctively  cut 
and  removed  from  the  right-of-way. 

(v)  Maintain  sediment  fitter  devices  at 
base  of  all  slopes  located  adjacent  to 
streams  until  right-of-way  revegetation 
is  complete. 

(vi)  Install  permanent  slope  breakers 
at  base  of  all  slopes  adjacent  to  streams. 

(7)  Trench  Dewatering.  Dewater 
trench  in  such  a  manner  that  no  silt 
laden  water  flows  into  any  perennial 
stream  or  river. 

(c)  Federally  Delineated  Wetland 
Crossings.  These  procedures  must  be 
used  when  crossing  any  wetland  which 
satisfies  the  delineation  requirements 
contained  in  the  ‘Tederal  Manual  for 
Identifying  and  Delineating 
Jurisdictional  Wetlands”  (Manual).  This 
document  is  available  from  the 
Commission’s  Public  Information  Office, 
room  3104, 941  N.  Capitol  St,  NE., 
Washington,  DC  20426.  The  project 
sponsor  must  delineate  all  wetlands 
using  the  methodology  contained  in  the 
Manual  prior  to  construction,  and  upon 
request  must  provide  the  Commission 
staff  with  a  wetland  delineation  report 
which  identifies  all  federally  delineated 
wetlands  by  milepost 

(1)  Staging  areas,  (i)  Locate  at  least  50 
feet  away  from  wetland  edge,  where 
topographic  conditions  permit 

(ii)  Limit  size  to  minimum  needed  to 
construct  the  wetland  crossing. 

(iii)  Do  not  store  hazardous  materials, 
chemicals,  fuels,  hibricating  oils,  or 
perform  concrete  coating  activities 
within  100  feet  of  any  wetland 
boundary. 

(iv)  Attempt  to  refuel  all  construction 
equipment  at  least  100  feet  from  wetland 
boundary.  Where  conditions  require  that 
construction  equipment  {e.g.,  pontoon- 
mounted  backhoes,  trench  dewatering 
pumps)  be  refueled  within  100  feet  of 
any  wetland  boundary,  specifically 
address  these  activities  in  the  Spill 
Prevention,  Containment  and  Control 
Plan  prepared  pursuant  to 

§  I57.103(c)(l)(ii)  of  this  chapter. 

(v)  Do  not  locate  aboveground 
facilities  in  any  Federally  delineated 
wetland,  except  where  the  location  of 
such  facilities  outside  of  wetlands 
would  prohibit  compliance  with  DOT 
regulaticms. 

(2)  Spoil  pile  placement  and  control. 
Use  sediment  filter  devices  to  prevent 
flow  of  spoil  off  of  ROW  when  standing 
or  flowing  water  is  present. 

(3)  Crossing  proc^ures.  (i)  Provide 
notification  to  the  COE  concerning  the 
proposed  construction  activities,  and 
submit  a  copy  of  the  COE’S 
determination  regarding  the  need  for 
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individual  section  404  permits  with  the 
application. 

(ii)  Comply  with  section  404 
nationwide  permit  program  conditions 
(33  CFR  Part  330)  at  a  minimum. 

(iii)  Apply  for  state-issued  wetland 
crossing  permit  and  obtain  individual  or 
generic  section  401  water  quality 
certification  or  waiver. 

(iv)  Route  pipeline  to  avoid  wetland 
areas  to  the  maximum  extent 
practicable.  If  wetland  cannot  be 
avoided  or  crossed  by  following  an 
existing  right-of-way,  route  new  pipeline 
in  a  manner  that  minimizes  disturbance 
to  wetland.  Where  looping  an  existing 
pipeline,  locate  loop  line  no  more  than 
25  feet  away  from  existing  pipeline. 

(v)  Minimize  width  of  construction 
right-of-way  to  75  feet  or  less. 

(vi)  Cut  vegetation  off  only  at  ground 
level,  leaving  existing  root  systems 
intact,  and  remove  from  wetland  for 
disposal. 

(vii)  Limit  pulling  of  tree  stumps  and 
grading  activities  to  take  place  directly 
over  the  trench.  Do  not  remove  stumps 
or  root  systems  from  the  rest  of  the 
right-of-way  in  wetlands  unless,  in  the 
judgement  of  the  Environmental 
Inspector,  safety-related  construction 
constraints  require  removal  of  tree 
stumps  from  under  the  workpad.  Where 
tree  stumps  are  removed  from  under  the 
workpad  area,  the  project  sponsor  must 
specifically  identify  the  areas  where  the 
pulling  of  tree  stumps  is  required,  and 
must  develop  and  implement  a  detailed 
plan  to  actively  reestablish  native 
woody  vegetation  in  these  areas.  This 
plan  must  be  submitted  as  part  of  the 
project  sponsor’s  application. 

(viii)  Segregate  the  top  one  foot  of 
topsoil  from  the  area  disturbed  by 
trenching,  except  in  areas  where 
standing  water  or  saturated  soils  are 
present,  and  then  return  it  to  its  original 
position  over  the  backHlled  trench. 

(ix)  Limit  construction  equipment 
operating  in  wetland  areas  to  that ' 
needed  to  dig  trench,  install  pipe, 
backfill  trench,  and  restore  right-of-way. 

(x)  Do  not  use  dirt,  rockhll,  tree 
stumps,  or  brush  riprap  to  stabilize 
ROW. 

(xi)  If  standing  water  or  saturated 
soils  are  present,  use  wide-track  or 
balloon-tire  construction  equipment,  or 
operate  normal  equipment  off  of  timber 
pads,  prefabricated  equipment  pads,  or 
geotextile  fabric  overlain  with  gravel  fill. 

(xii)  Do  not  cut  trees  located  outside 
of  right-of-way  to  obtain  timber  for 
equipment  pads,  and  attempt  to  use  no 
more  than  two  layers  of  timber  or 
equipment  pads  to  stabilize  the  right-of- 
way.  In  the  event  that  more  than  two 
layers  of  timber  riprap  must  be  used  due 
to  site-specific  construction  constraints. 


the  following  information  must  be 
included  in  the  application: 

(A)  Specific  procedures  and  criteria 
describing  how  the  project  sponsor  will 
determine  the  locations  where  more 
than  two  layers  of  timber  riprap  are 
required.  Such  procedures  should  give 
priority  consideration  to  using  alternate 
methods  that  do  not  involve  the  use  of 
timber  riprap  [e.g.,  prefabricated 
equipment  mats,  special  low-ground- 

'  weight  equipment,  winter  construction); 

(B)  A  detailed  plan  which  addresses 
the  procedures  to  be  used  to  remove  all 
timber  riprap,  specific  measures 
(including  the  import  of  additional  fill 
material)  to  restore  preconstruction 
surface  contours,  and  specific  measures 
(including  the  planting  of  herbaceous 
and  shrub  species)  to  ensure  successful 
revegetation  of  the  construction  right-of- 
way  with  native  wetland  plant  species 
within  three  years  after  construction; 

(C)  An  agreement  to  provide  the  staff 
with  at  least  two  weeks  advance  notice 
prior  to  removing  any  timber  riprap;  and 

(D)  A  determination  from  the  COE 
that  the  proposal  either  complies  with 
the  section  404  nationwide  permit 
program  or  requires  an  individual 
section  404  permit. 

(xiii)  Remove  all  timber  pads, 
prefabricated  equipment  pads,  and 
geotextile  fabric  overlain  with  gravel  fill 
upon  completion  of  construction. 

(xiv)  Assemble  pipeline  in  upland 
area  and  use  “push-pull”  or  “float” 
techniques  to  place  pipe  in  trench 
whenever  water  and  other  site 
conditions  allow. 

(4)  Temporary  erosion  and  sediment 
control,  (i)  Perform  daily  inspection  and 
repair  as  needed. 

(ii)  Install  and  maintain  sediment 
filter  devices  at  edge  of  all  wetlands 
until  right-of-way  revegetation  is 
complete. 

(iii)  Install  permanent  slope  breakers 
at  base  of  all  slopes  adjacent  to 
wetlands. 

(5)  Revegetation  techniques,  (i)  Do  not 
use  fertilizer  or  lime,  unless  required  in 
writing  by  appropriate  state  permitting 
agency. 

(ii)  Restore  topsoil  to  original  horizon 
and  temporarily  revegetate  disturbed 
areas  with  annual  ryegrass  at  a  rate  of 
40  pounds  per  acre,  unless  standing 
water  is  present. 

(iii)  Ensure  that  all  disturbed  areas 
permanently  revegetate  with  native 
herbaceous  and  woody  plant  species. 

(iv)  Develop  specific  procedures  in 
coordination  with  the  appropriate  state 
agency  to  prevent  the  invasion  or  spread 
of  undesirable  exotic  vegetation  [e.g., 
purple  loosestrife  and  phragmites). 

(6)  Trench  dewatering.  Dewater 
trench  in  such  a  manner  that  no  silt 


laden  water  flows  into  wetland  areas  off 
of  construction  right-of-way. 

(7)  Right-of-way  maintenance 
practices.  Vegetation  maintenance 
practices  over  the  full  width  of  the 
permanent  right-of-way  are  prohibited. 
However,  to  facilitate  periodic  pipeline 
corrosion/leak  surveys,  a  corridor 
centered  on  the  pipeline  up  to  10  feet 
wide  may  be  maintained  in  a 
herbaceous  state.  In  addition,  trees  that 
are  located  within  15  feet  of  the  pipeline 
and  are  greater  than  15  feet  in  height 
may  be  selectively  cut  and  removed 
from  the  right-of-way. 

(d)  Hydrostatic  Testing — (1)  Timing. 
Perform  100  percent  radiographic 
inspection  of  all  pipeline  section  welds, 
or  hydrotest  pipeline  sections,  prior  to 
installation  under  streams  or  wetlands. 

(2)  Intake  source  and  rate,  (i)  Screen 
intake  hose  to  prevent  entrainment  of 
fish. 

(ii)  Do  not  use  state-designated 
exceptional  value  waters,  or  streams 
designated  as  public  water  supplies, 
unless  appropriate  state  and/or  local 
permitting  agencies  grant  written 
permission. 

(iii)  Notify  appropriate  state  agencies 
of  intent  to  use  specific  sources  at  least 
48  hours  prior  to  testing  activities. 

(iv)  Adequate  flow  rates  must  be 
maintained  to  protect  aquatic  life, 
provide  for  all  in-stream  uses,  and 
provide  for  downstream  withdrawals  of 
water  by  existing  users. 

(v)  Apply  for  state-issued  withdrawal 
permit,  as  required. 

(3)  Discharge  location,  method  and 
rate,  (i)  Regulate  discharge  rate  and  use 
energy  dissipation  device(s)  in  order  to 
prevent  erosion  of  upland  areas, 
streambottom  scour,  suspension  of 
sediments,  or  excessive  stream  flow. 

(ii)  Discharge  test  water  from  existing 
pipelines  using  velocity  dispersion 
device,  into  haybale  or  silt  fence 
containment  structure. 

(iii)  Obtain  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
or  state-issued  discharge  permit,  as 
required. 

(iv)  Sample  test  water  during 
discharge  in  accordance  with  any 
NPDES  or  state-issued  discharge  permit 
requirements.  Provide  a  copy  of  the 
results  to  the  Commission’s 
environmental  staff  upon  request. 

Appendix  A  to  part  380  [Removed] 

41.  Appendix  A  to  part  380  is 
removed. 
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Revimoin  to  RefiilatioiM  Govermng 
Authorizatioai  for  Construction  of 
Natural  Gas  Pipetine  Facilities 

(Docket  No.  RM9«>-l-e00l 
Issued  September  20, 1991. 

MOLER,  Commissioner,  dissenting  in 
part: 

In  general  I  support  this  rule. 

However,  I  do  dissent  from  two  aspects 
of  it.  First,  I  obfect  to  the  Commission’s 
decision  to  indude  the  negotiated  rates 
section  in  this  final  rule,  principally  on 
procedural  grounds.  Second,  the 
Commission  gives  shmi  shrift  to  the  role 
Federal  land  management  agencies  play 
in  the  process  leading  to  construction  of 
natural  gas  pipelines. 

The  subject  of  negotiated  or 
deregulated,  market-based  rates  was  not 
an  issue  included  in  the  NOPR.  Three 
commenters  ’  suggested  we  pursue  the 
idea  of  negotiated  rates.  No  one 
provided  detailed  comments  on  how  the 
idea  should  work.  Indeed,  the  first 
glimpse  anyone  outside  the  Commission 
has  had  of  the  negotiated  rates  process 
is  in  this  final  rule.  As  a  result  the 
process  created  here  has  not  received 
comment  or  been  examined  as  part  of 
the  rulemaking  process. 

The  Administrative  Procedure  Act  has 
certain  basic  requirements  that  must  be 
followed  by  an  agency  as  part  of  notice- 
and-comment  rulemaking.  The  courts 
have  quite  firmly  said  that  anything 
included  in  a  frnal  rule  must  be  a 
“logical  outgrowth’’  of  the  proposed 
rule.*  Furthermore,  "a  rule  will  be 
invalidated  if  no  notice  was  given  of  an 
issue  addressed  by  the  final  rules  •  *  • 
in  other  words,  the  relevant  inquiry  is 
whether  or  not  potential  commentators 
would  have  known  that  an  issue  in 
which  they  were  interested  was  ‘on  the 
table'  and  was  to  be  addressed  by  a 
final  rule.”  * 

I  do  not  believe  that  we  have  met  that 
standard.  Negotiated  rates  for  new 
natural  gas  pipeline  construction  may, 
or  may  not,  be  a  good  idea.  I  frankly  do 
not  know.  The  Commission’s  staff  has 
created  a  very  interesting,  complex 
process,  dubbed  the  “competitive 
negotiation  procediu^”  to  be  fallowed 
by  those  pipelines  that  want  to  charge 
negotiated  rates.  I  frankly  do  not  know 
whether  the  procedure  makes  sense,  or 
whether  it  will  work. 

But  I  do  know  that  the  final  rule 
adopts  a  scheme  that  has  not  been 


'  The  Depactment  of  Energy,  the  Natucal  Gas 
Supply  Association,  and  Exxon  included  very  brief 
comments  on  negotiated  rates. 

*  See  generally  Smalt  Refiner  Lead  Phase-Down 
Task  Force  v.  EPA.  70S  F.2d  S0&  547  (DXL  Cir.  196^ 
(citing  cases). 

*  American  Medical  Association  v.  U.S.,  887  F.2d 
78a  788  (7th  Cir.  1989). 


examined  and  subjected  to  the  public 
scrutiny  that  is  an  integral  part  of  the 
process  we  are  required  to  follow.  For 
that  reason,  I  must  object. 

I  also  part  company  with  the  rule's 
treatment  of  Federal  land  management 
agencies.  In  order  for  this  rule  to  work, 
the  Commission  and  the  industry  must 
have  the  active  cooperation  and 
assistance  of  other  Federal  and  state 
agendes  who  have  a  role  to  play  in 
overseeing  natural  gas  pipeline 
construction.  The  preamble  to  the  final 
rule  somewhat  be^dgingly 
acknowledges  that  “  there  are  other 
statutes  not  named  in  this  section,  such 
as  the  Mineral  Lands  Leasing  Act,  with 
which  a  project  sponsor  must  comply 
before  construction  can  take  place.” 
Then,  inexplicably,  the  actual  text  of  the 
regulation  (§  157.103fc))  refuses  to 
acknowledge  Aat  a  pipeline  must  meet 
the  requirements  of  the  relevant  statutes 
and  agencies  before  crossing  pubKc 
lands.  I  simply  cannot  understand  the 
refusal  to  acknowledge  in  plain  English 
that  a  pipeline  wishing  to  cross  public 
lands  must  meet  the  land  managing 
agency’s  requirements. 

Elizabeth  Anne  Moler, 

Commissioner. 

Revisions  to  Regulations  Governing 
Authorizations  for  Construction  of 
Natural  Gas  Rp^ne  Facilities 

[Docket  No.  RM90-1-0001 
Issued  October  3, 1991 

'TERZIC,  Commissioner,  concurring: 

I  concur  in  the  issuance  of  this  rule  to 
the  extent  it  advances  efforts  to  reform 
the  natural  gas  pipeline  industry. 
However,  my  concurrence  does  not 
reflect  a  belief  that  the  reforms 
embodied  in  this  lengthy  and  complex 
document  will  streamline  or  clarify  the 
construction  certificate  process. 

In  my  mind,  the  rule  strays  from  the 
stated  intentions  of  the  Notice  of 
Proposed  Rulemaking  (NOPR)  issued  in 
August  of  1990  because  it  says  far  too 
little  about  streamlining  the  certificate 
application  process  and  far  too  much 
about  future  rate  treatment  for  new 
construction.  The  menu  of  rate  options 
set  forth  in  the  rule  not  only  exceeds  the 
scope  of  the  construction  NOPR,  it  fails 
to  address  the  fundamental  certificate 
issue  that  this  Commission  has  been 
struggling  with  before  and  after  issuance 
of  the  NOPR,  i.e.,  in  an  era  of  open 
access  transportation  and  competitive 
supply  markets,  what  should  applicants 
submit  to  this  Conunisaion  to 
demonstrate  that  construction  is 
required  by  the  pmblic  convenience  and 
necessity.  Put  another  way,  the  issue  is 
whether  the  Kansas  Pipe  Line  licensing 
criteria  retain  any  vabdrty. 


LFnRke  the  result  in  the  final  ru*e,  f 
think  the  time  has  come  to  abandon 
Kansas.  However,  much  like  Dorothy 
finding  herself  in  the  strange  and 
unfamiliar  land  of  Oz,  the  Commission 
feels  too  uncomfortable  with  Hie 
prospect  of  permanent  separation  from 
Kansas  to  adopt  such  a  result.  Also, 
since  I  view  this  document  primarily  as 
a  rate  rule,  I  think  at  a  minimum  it 
,  should  be  consistent  with  Hie  rate 
design  initiaHves  set  forth  in  the 
comparability  Mega-NOPR. 
Unfortunately,  I  do  not  think  the 
comparability  NOPR  and  the 
construction  rule  are  compatible.  For 
these  reasons,  I  find  it  necessary  to 
discuss  some  problems  I  have  with  the 
construction  rule  in  the  hope  that  my 
comments  will  generate  further 
discussion  on  rehearing. 

Initially,  I  believe  the  at-risk 
conditions  in  the  rule  are  predicated  on 
the  false  notion  that  the  Commission 
must  somehow  protect  pipelines  from 
themselves  in  order  to  ensure  there  is  no 
construction  of  excess  capacity.  It  seems 
to  me  that  if  the  Commission's  intent  is 
to  facilitate  transportation  competition 
and  entry  into  new  markets,  the  market 
should  discqiline  pipeline  investment 
decisions.  Clearly,  in  an  era  of  a  greater 
reliance  on  negotiations  and  contracts, 
pipelines  have  little  incentive  to  over¬ 
build  or  gold-plate  their  systems. 

Furthermore,  I  believe  the  need  for 
focusing  on  supply  and  market 
considerations  as  indicia  of  the  public 
convenience  and  necessity  has  become 
increasingly  irrelevant.  This  conclusion 
is  based  on  a  recognition  that  the  major 
impetus  for  revising  our  construction 
regulations  was  a  recognition  that  in  the 
post  Order  436  environment,  pipelines 
have  largely  abandoned  the  sales 
business  to  transput  gas  and  ample  gas 
supplies  exist  for  delivery  to  competitive 
markets.  Further,  as  reflated  in  the 
multitude  of  “at  risk”  certificates  issued 
in  the  past  year,  I  think  the  Commission 
has  come  to  that  realization  and  has 
struggled  to  replace  Kansas  with  a  test 
better  suited  to  demonstrating  the  need 
for  additional  transportation  pipelines  to 
provide  service  to  new  and  expanding 
markets.  Unfortunately,  rather  than 
replace  Kansas  in  toto,  the  final  rule: 
O^y  dilutes  the  Kansas  supply  test  to  a 
perfunctory  statement,  and  (2) 
inapprc^riately  adopts  the  10-year  firm 
transportation  contract  standard 
established  in  the  “at  risk”  certificates.'' 


‘  The  revised  dciimtion  proper);  etimiMtes  the 
market  test  because  iu  a  perioi)  when  pipeKaes  are 
proposing  transpertation  only  piojects,  it  malies  no 
sense  to  hold  them  at  risk  for  cost  recovery  on  the 
basis  of  gas  supply  contracts  to  which  they  are  not 
a  patty. 
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I  believe  the  Kansas  supply  test 
should  be  eliminated  given  that  the 
Commission  has  concluded  in  the  Mega- 
NOPR  that  there  are  sufHcient  divertible 
supplies  of  natural  gas.  The  firm 
contract  standard  may  have  been  a 
suitable  interim  solution  for 
certiHcation.  However,  it  makes  no 
sense  for  determining  public 
convenience  and  necessity  when,  as 
now,  the  industry  relies  heavily  on  spot 
markets  and  short-term  contracts  for  gas 
supply  and  interruptible  transportation 
(often  having  the  quality  of  firm  service). 
While  some  theorize  that  comparability, 
as  proposed,  will  increase  reliance  on 
firm  transportation  and  that  the  10-year 
contract  standard  might  be  relevant,  I 
am  not  convinced,  because  the  Mega- 
NOPR  proposes  to  retain  pre-granted 
abandonment  only  for  interruptible 
transportation  and  firm  transportation 
having  a  term  of  one  year  or  less.  With 
the  assurance  that  firm  service  will  not 
be  abandoned  automatically  under  a 
contract  with  a  term  of  more  than  one 
year,  shippers  need  not  enter  into  long¬ 
term  contracts.  This  is  disturbing 
because  beginning  with  Arkla,’ virtually 
no  major  traditional  7(c)  certificate 
considered  by  the  Commission  has  met 
the  10-year  contract  standard.  Thus,  the 
Commission  has  promulgated  a 
redefined  Kansas  standard  that  recent 
experience  suggests  cannot  be  met. 

I  would  have  preferred  that  the 
Commission  adopt  an  approach  to 
public  convenience  and  necessity 
determinations  that  places  greater 
reliance  on  competitive  market  forces  as 
opposed  to  Commission  regulation. 
However,  the  risk  of  market  failure 
should  not  be  thrust  completely  upon 
pipelines,  who  as  monopolies,  are  still 
subject  to  traditional  regulation.  In 
short,  the  traditional  Kansas  approach — 
a  compact  that  guarantees  cost  recovery 
for  a  finding  of  public  convenience  and 
necessity — should  be  abandoned.  Such 
an  approach  would  be  consistent  with 
the  Mega-NOPR  because  there  the 
Commission  indicated  that  it  does  not 
intend  to  "prescribe  uniform  terms  and 
conditions  to  implement  comparability 
because  it  recognizes  that  pipeline 
systems  differ  in  many  respects.”  *  Yet, 
in  the  construction  rule,  the  Commission 
has  surrendered  its  discretion  to  make 
such  determinations  by  generically 
relying  on  a  10-year  contract  standard 
and  mechanical  rate  formulas  to 
determine  whether  and  how  pipelines 
can  recover  their  costs.  Substituting  a 


*  Arkla  Energy  Resources.  S4  FERC  f  61.033 
11991). 

*  Pipeline  Service  Obligations  and  Revisions  to 
Regulations  Governing  Self-Implementing 
Transportation,  f  32.460  at  p.  32.5S0  (1991). 


mechanical  approach  for  the 
Commission’s  judgment  may  lead  to 
illogical  results.* 

As  an  alternative  to  the  Kansas,  the 
Commission  could  establish  a  rebuttable 
presumption  with  respect  to  non- 
environmental  issues,  that  a  project  is  in 
the  public  convenience  and  necessity 
based  on  the  filing  of  an  application. 

The  issuance  of  a  certificate  would 
ultimately  turn  on  environmental 
compliance  and  rate  review.  The 
rebuttable  presumption  could  be 
combined  with  the  self-implementing 
environmental  procedures  in  this  rule.  It 
is  unlikely  that  such  an  approach  would 
lead  to  frivolous  applications,  given  the 
expenditure  of  resources  required  to 
prepare  the  environmental  compliance 
report  required  under  S  157.103. 

To  ensure  that  existing  customers  are 
sheltered  from  the  cost  of  new  facilities, 
the  initial  pricing  for  the  new  plant 
would  be  incremental.  New  facilities 
could  receive  initial  rolled-in  rate 
treatment  with  the  consent  of  existing 
customers,  or  if  it  is  clear  the 
incremental  facilities  would  benefit 
existing  customers.  Ultimate  consumers 
served  by  LDC-shippers  would  be 
protected  in  the  event  of  project  failure 
by  state  public  service  commission 
prudence  reviews.  As  for  other  users  of 
the  system,  such  as  marketers,  brokers, 
producers,  etc.,  pipelines  can  reduce  the 
risk  of  under-recovery  of  costs  in  the 
event  of  the  loss  of  customers  by 
imposing  stringent  creditworthiness 
provisions  in  transportation  contracts. 
Such  provisions  would  be  subject  to 
Commission  approval. 

While  I  have  considerable  concern 
that  the  cost-based  rate  elements  may 
inhibit  timely  construction,  I  feel 
otherwise  about  the  feasibility  of  the 
negotiated  rate  process  set  forth  in  the 
rule.  It  property  recognizes  two  points: 

(1)  That  competition  exists  with  respect 
to  entry  into  new  markets,  and  (2)  that 
once  a  project  is  constructed  it  may 
assume  the  characteristics  of  a 
monopoly.  In  effect,  the  Commission  has 
codified  the  open  season  process 
conducted  to  develop  the  Northeast  and 
Mobile  Bay  Projects. 

The  rule  goes  one  step  further  by 
allowing  the  parties  to  negotiate  rates 
on  the  premise  that,  if  the  procedures 
are  properly  followed,  the  Commission 
will  have  the  assurance  that  the  process 
itself  will  preclude  a  pipeline  from 


*  For  instance,  under  the  rule  a  pipeline  with  10 
year  contracts  equivalent  to  the  full  capacity  at  a  SO 
percent  load  factor  would  not  be  subject  to  the  at- 
risk  conditions.  However,  another  pipeline  building 
the  same  facility  with  contracts  for  less  than  full 
capacity,  but  a  higher  load  factor  would  be  subject 
to  the  at  risk  condition  notwithstanding  higher 
achieved  throughput. 


exercising  market  power.  *rhus,  a 
maricet-oriented  process  will  ensure  that 
the  negotiated  rates  will  be  just  and 
reasonable.  The  requirement  that  rates 
for  projects  built  under  this  procedure 
remain  permanently  incremental 
protects  existing  customers  from 
unwarranted  cost  shifting.  Under  this 
approach,  a  pipeline's  ability  to  recover 
its  costs  is  solely  a  function  of  the  terms 
and  conditions  of  the  contracts  it 
negotiates.  Thus,  contracts  are  the 
vehicle  for  allocating  the  risk  of  cost 
recovery  as  opposed  to  rigid  regulations 
and  traditional  ratebase  rate  of  return 
ratemaking. 

My  concern  is  that  with  the  exception 
of  the  environmental  sections  and  the 
portions  dealing  with  expansion  of 
facilities  that  can  be  constructed  with 
prior  notice  under  the  blanket 
construction  certificate,  the  rule 
primarily  is  concerned  with  rates.  The 
rate  aspects  of  the  rule,  while  intended 
to  give  pipelines  and  customers 
certainty  as  to  the  nature  of  cost- 
recovery,  are  overly  complex  and  limit 
the  Commission's  discretion  to  make 
both  factual  and  equity  determinations 
in  individual  rate  cases  with  respect  to 
rolled-in  versus  incremental  rate 
treatment  and  at-risk  cost  recovery. 

Moreover,  the  distinction  in  the  Mega- 
NOPR  between  the  restructuring  of  rates 
for  services  provided  on  existing 
facilities  and  rates  for  services  on  new 
facilities  has  the  potential  of  making  the 
interplay  between  the  two  rules 
unworkable.  The  Mega-NOPR  would 
require  SFV  rate  design  absent 
agreement  by  the  parties  to  another  rate 
design,  while  the  construction  rule 
would  allow  parties  to  negotiate  a 
particular  rate  design  that  reflects  an 
agreed  upon  allocation  of  risk.  To  the 
extent  that  this  process  leads  to  two 
different  rate  designs  on  a  pipeline's 
system,  it  may  preclude  rolled-in  rate 
treatment  in  situations  where  it  may  be 
appropriate. 

Finally,  environmental  compliance 
has  consistently  been  cited  as  the  major 
source  of  delay  in  the  Commission's 
certification  process.  Self-implementing 
environmental  compliance  procedures 
set  forth  in  the  new  §  157.103  are 
designed  to  expedite  the  process. 
However,  the  scope  of  the  compliance 
report  that  a  pipeline  is  required  to  file 
with  the  prior  notice  projects  under 
Subpart  F  and  311  projects  merely 
increases  pipeline  time  spent  prior  to  the 
filing  of  an  application.  In  effect,  under 
the  new  rule,  the  official  clock  starts 
ticking  later  than  sooner,  giving  the 
appearance  that  the  process  has  been 
expedited  once  an  application  is  through 
the  Commission’s  door.  The  true  test  of 
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whether  the  process  will  be  expedited  is 
the  success  of  the  reconciliation  process 
designed  to  keep  applications  from 
falling  through  to  Subpart  A  case- 
speciflc  determinations  in  the  event  an 
applicant  is  unable  to  satisfy  the 
s*andard  environmental  conditions  of 
?  157.103(c). 


In  conclusion,  I  want  to  reiterate  that  1 
support  reform  of  the  construction  rules. 
However,  I  am  not  sure  that  what  we 
have  issued  improves  sufficiently  upon 
the  prior  rules  to  warrant  their  ultimate 
adoption.  Thus,  1  hope  the  issued  order 
serves  as  a  vehicle  for  continued  debate 
on  rehearing  that  leads  to  a  less 


complex  construction  rule  that  is  more 
consistent  with  our  comparability 
initiatives. 

Branko  Terzic, 

Commissioner. 

[FR  Doc.  91-24948  Piled  10-17-91;  8:45  am] 
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Part  IV 

Department  of 
Housing  and  Urban 
Development _ 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing  Commissioner 

24  CFR  Parts  200,  201,  and  202 
Title  I  Property  Improvement  and 
Manufactured  Home  Loans;  Final  Rule 
and  Notice 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Cf  the  Assistant  Secretary  for 
Housing— federal  Housing 
Commissioner 

24  CFR  Parts  200, 201,  and  202 

[Docket  No.  R-91-1496;  FR>2623-F-02] 

introduction;  Title  I  Property 
Improvement  and  Manufactured  Home 
Loans;  Approval  of  Lending 
Institutions;  Reform  of  the  Title  I 
Program 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner,  HUD. 

ACTION:  Final  rule. 


summary:  The  Department  is  amending 
24  CFR  parts  200,  201,  and  202  with 
regard  to  the  insurance  of  lenders 
against  losses  sustained  as  a  result  of 
borrower  defaults  on  property 
improvement  and  manufactured  home 
loans.  The  changes  to  part  200  are  to 
delete  obsolete  provisions.  The  changes 
being  made  to  parts  201  and  202  are 
directed  towards  the  following  major 
areas  of  program  reform: 

1.  Broadening  participation  by 
qualified  lending  institutions  through  the 
use  of  loan  correspondents,  while 
eliminating  any  role  in  the  program  by 
loan  brokers  and  other  unregulated  or 
unsupervised  third  parties. 

2.  Establishing  higher  qualiHcation 
standards  for  lenders  and  dealers’  and 
more  objective  criteria  for  lenders  and 
loan  correspondents  to  use  in  approving 
loans. 

3.  Requiring  greater  oversight  of 
dealers  through  more  personal  contact 
between  lenders  and  borrowers  and 
through  site  inspections  of  dealers, 
work. 

4.  Requiring  more  secure  collateral  for 
both  property  improvement  and 
manufactured  home  loans. 

5.  Encouraging  on-site  repossession 
and  resale  of  manufactured  homes  to 
reduce  claim  losses  for  lenders  and 
HUD. 

6.  Adding  debt  collection  provisions 
for  the  Title  I  program. 

EFFECTIVE  DATE:  November  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  J.  Coyle,  Director,  Title  I 
Insurance  Division,  Room  9158, 451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Telephone  number  (202)  708-2880. 
Hearing-  or  speech-impaired  individuals 
may  call  the  Office  of  Housing’s  TDD 
number,  which  is  (202)  708-4594.  (These 
are  not  toll-h'ee  numbers. 


..SUPFtEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Requirements 

'The  information  collection 
requirements  in  part  201  of  this  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  3501  through  3520) 
and  have  been  assigned  OMB  Control 
Number  2502-0328.  The  information 
collection  requirements  in  part  202  of 
this  rule  have  also  been  approved  by 
OMB  under  the  same  Act  and  have  been 
assigned  OMB  Control  Number  2502- 
0017. 

Introduction 

Under  Title  I,  section  2  of  the  National 
Housing  Act  (12  U.S.C.  1703),  the 
Department  insures  approved  lending 
institutions  against  losses  sustained  as  a 
result  of  borrower  defaults  on  property 
improvement  loans  and  manufactured 
home  loans.  The  regulations 
implementing  the  Title  I  loan  insurance 
program  are  contained  in  24  CFR  part 
201.  The  regulations  governing  the 
approval  of  property  improvement  and 
manufactured  home  lending  institutions 
are  found  in  24  CFR  part  202.  In 
addition,  certain  sections  in  24  CFR  Part 
200  contain  provisions  relating  to  the 
Title  I  program. 

On  January  29, 1991  (56  FR  3302),  the 
Department  published  a  proposed  rule 
to  amend  24  CFR  parts  200,  201,  and  202 
(the  proposed  rule),  and  interested 
persons  were  invited  to  submit 
comments  on  the  rule.  The  changes  to 
part  200  in  the  proposed  rule  were  to 
delete  obsolete  provisions.  The  changes 
proposed  to  parts  201  and  202  were 
directed  toward  the  following  major 
areas  of  program  reform: 

1.  Broadening  participation  by 
qualified  lending  institutions  through  the 
use  of  loan  correspondents,  while 
eliminating  any  role  in  the  program  by 
loan  brokers  and  other  unregulated  or 
unsupervised  third  parties. 

2.  ^tablishing  higher  qualihcation 
standards  for  lenders  and  dealers’  and 
more  objective  criteria  for  lenders  and 
loan  correspondents  to  use  in  approving 
loans. 

3.  Requiring  greater  oversight  of 
dealers  through  more  personal  contact 
between  lenders  and  borrowers  and 
through  site  inspections  of  dealers, 
work. 

4.  Requiring  more  secure  collateral  for 
both  property  improvement  and 
manufactured  home  loans. 

5.  Encouraging  on-site  repossession 
and  resale  of  manufactured  homes  to 
reduce  claim  losses  for  lenders  and 
HUD. 

6.  Adding  debt  collection  provisions 
for  the  Title  1  program. 


Comments  on  the  proposed  rule  were 
received  from  more  than  200 
respondents,  including  lenders,  hom.e 
improvement  contractors,  loan  brokers, 
service  companies,  manufactured  home 
dealers  and  manufacturers,  insurance 
companies,  borrowers,  industry  trade 
associations,  lobbyists.  Members  of 
Congress,  and  others.  Many  of  the 
lenders  and  trade  associations 
submitted  detailed  comments  on  the 
rule.  In  addition,  the  Department 
received  a  large  number  of  letters  from 
home  improvement  contractors  in  a  Bve- 
State  area  who  submitted  copies  of  the 
same  form  letter;  after  eliminating  the 
unsigned  copies  and  duplicates  from  the 
same  company,  there  were  61  of  these 
form  letters.  All  of  the  comments  were 
carefully  considered,  and  a  number  of 
the  comments  have  been  adopted,  in 
whole  or  in  part,  in  this  Bnal  rule. 

Each  of  the  proposed  amendments  to 
the  regulations  is  discussed  below  in  the 
same  order  it  appeared  in  the  proposed 
rule’s  preamble,  with  a  brief  synopsis  of 
the  proposed  change,  a  summary  of  the 
public  comments,  and  a  description  of 
the  action  being  taken  on  the  proposed 
change.  To  assist  the  reader,  all 
references  to  specific  sections  in  parts 
200,  201  and  202  are  to  the  sections  as 
they  are  amended,  unless  the  text 
clearly  indicates  otherwise. 

General  Program  Reforms 

In  the  proposed  rule,  the  Department 
outlined  a  number  of  program  reforms 
that  would  be  applicable  to  both  the 
property  improvement  and 
manufactured  home  loan  programs. 
These  reforms  are  concerned  with 
higher  qualihcation  standards  for 
lenders;  the  use  of  loan  correspondents 
for  loan  origination;  a  prohibition 
against  referrals  from  loan  brokers; 
changes  to  the  requirements  for  dealer 
approval  and  supervision,  credit 
examination,  rehnancing  and 
assumption  of  loans,  lender  efforts  to 
cure  default,  claim  Bling,  and  insurance 
reserves;  and  new  provisions  on  waivers 
and  debt  collection.  In  later  sections  of 
the  preamble,  proposed  changes  that  are 
specific  to  the  property  improvement 
and  manufactured  home  loan  programs 
are  addressed. 

‘  Qualification  Standards  for  Lenders 

Under  the  proposed  rule,  part  202 
would  be  amended  to  increase  the 
minimum  net  worth  requirement  for 
nonsupervised  lenders  and  those 
supervised  lenders  that  are  not  members 
of  the  Federal  Reserve  System,  or  whose' 
accounts  are  not  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  the 
National  Credit  Union  Administration, 
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from  $100,000  to  $250,000.  Other 
supervised  lenders  not  previously 
covered  by  minimum  net  worth 
requirements  also  would  be  required  to 
have  a  miriimum  net  worth  of  $250,000. 

In  addition,  the  Department  proposed  to 
increase  the  minimum  warehouse  line  of 
credit  requirement  for  nonsupervised 
lenders  from  $250,000  to  $500,000. 

Title  I  lenders  previously  approved  by 
the  Secretary  would  have  three  years  to 
meet  these  new  requirements.  Lending 
institutions  applying  for  approval  to 
originate,  purchase,  sell  and/or  service  . 
Title  I  loans  after  the  effective  date  of 
these  changes  would  be  required  to 
meet  them  immediately. 

Six  comments  were  received  with 
regard  to  these  higher  qualiHcation 
standards  for  lenders.  All  of  them 
supported  the  changes;  however,  several 
commenters  recommended  a  five-year 
phase-in  period  for  previously  approved 
lenders  to  meet  the  new  requirements. 

In  addition,  one  commenter  requested 
that  the  Department  permit  the  source  of 
the  warehouse  line  of  credit  to  be  a 
parent  or  affiliated  company,  provided 
that  the  parent  or  affiliated  company 
furnishes  a  balance  sheet  which 
demonstrates  sufficient  liquidity  to  meet 
the  warehouse  credit  demands  of  the 
Title  I  lender,  and  the  two  companies 
have  a  written  and  enforceable 
intercompany  agreement  for  the 
provision  of  such  credit. 

The  Department  sees  no  need  for  a 
longer  phase-in  period  than  the  three 
years  that  was  proposed.  Accordingly, 
part  202  is  being  amended  to  increase 
the  minimum  net  worth  and  warehouse 
line  of  credit  requirements  for  lenders 
without  change  from  the  proposed  rule. 
The  Department  has  no  objection  to 
permitting  a  parent  or  affiliated 
company  to  be  the  source  of  a  lender’s 
warehouse  line  of  credit  under  the 
conditions  dutlined  in  the  previous 
paragraph,  and  this  procedure  will  be 
incorporated  into  a  future  revision  of  the 
Title  I  Lender  Approval  flandbook 
(HUD  Handbook  4700.2). 

Approval  of  Loan  Correspondents 

To  encourage  more  financial 
institutions  to  participate  in  the 
origination  of  Title  I  loans,  the  proposed 
rule  would  amend  part  202  to  create  a 
new  category  of  approved  lending 
institutions,  to  be  known  as  “loan 
correspondents."  As  defined  in 
§§  201 .2(q)  and  202.2(b],  a  loan 
correspondent  would  be  “a  financial 
institution  approved  by  the  Secretary  for 
the  purpose  of  originating  Title  I  direct 
loans  for  sale  or  transfer  to  a  sponsoring 
financial  institution  holding  a  valid  Title 
1  contract  of  insurance." 


The  proposed  rule  would  require  that 
a  loan  correspondent  have  a  minimum 
net  worth  of  $100,000  and  have  a 
principal-agent  relationship  with  only 
one  sponsoring  lender;  however, 
sponsoring  lenders  would  be  able  to 
purchase  Title  I  loans  from  more  than 
one  loan  correspondent. 

A  total  of  16  comments  were  received 
on  this  issue.  All  of  them  were 
supportive  of  establishing  this  new 
category  of  lending  institutions. 
However,  many  of  them  were  critical  of 
one  or  more  aspects  of  the  proposed 
eligibility  or  operational  requirements 
for  loan  correspondents. 

Several  commenters  recommended 
that  loan  correspondents  not  be  limited 
to  “financial  institutions,"  in  the  belief 
that  this  term  referred  only  to  depository 
institutions.  They  suggested  that  the 
term  should  be  defined  in  the 
regulations,  and  should  include  units  of 
local  government  providing  housing 
assistance.  In  response,  the  Department 
notes  that  the  term  “financial 
institution”  has  been  used  for  many 
years  in  the  definition  of  “lender" 
without  needing  to  be  further  defined, 
and  that  units  of  local  government  are 
clearly  included  by  virtue  of  meeting  the 
definition  of  “governmental  institution" 
in  §  202.2.  However,  to  clarify  the  type 
of  institution  which  would  qualify  as 
either  a  Title  I  lender  or  loan 
correspondent,  the  Department  has 
revised  the  general  approval 
requirements  in  §  202.3(a)  to  state  that 
the  financial  institution  shall  be  a 
corporation  or  other  chartered 
institution  or  permanent  organization 
having  succession,  and  shall  be 
authorized  under  Federal  or  State  law  or 
regulation  to  originate  or  purchase 
consumer  and  mortgage  loans  or  shall 
be  a  Federal,  State  or  municipal  agency. 

A  number  of  commenters 
recommended  that  the  minimum  net 
worth  requirements  for  loan 
correspondents  be  consistent  with  those 
in  FHA’s  Title  II  home  mortgage 
program.  Currently,  Title  II  loan 
correspondents  are  required  to  have  and 
maintain  a  minimum  net  worth  of 
$25,000,  plus  an  additional  $25,000  for 
each  branch  office  approved  by  the 
Secretary,  up  to  a  maximum  requirement 
of  $100,000.  A  proposed  rule  published 
in  the  Federal  Register  on  June  25, 1991 
(51  FR  29100)  would  increase  the 
minimum  net  worth  for  Title  II  loan 
correspondents  to  $50,000,  plus  $25,000 
for  each  approved  branch  office,  up  to  a 
maximum  requirement  of  $250,000.  The 
Department  agrees  with  the  commenters 
that  there  is  some  benefit  in  having 
consistent  net  worth  requirements 
between  the  two  programs.  Accordingly, 


§  202.6(a)  has  been  revised  to  provide 
the  same  net  worth  requirements  for 
Title  I  loan  correspondents  as  are 
proposed  in  the  June  25  proposed  rule. 

A  majority  of  the  commenters 
recommended  that  a  loan  correspondent 
not  be  limited  to  a  single  sponsor, 
because  the  loan  correspondent  is  ton 
dependent  on  one  source  of  loan  funds, 
and  some  sponsors  may  be  more 
restrictive  than  others  in  their 
conditions  for  purchasing  loans.  One 
commenter  suggested  that  the  treatment 
of  loan  correspondents  under  the  Title  I 
program  should  be  the  same  as  under 
the  Title  II  home  mortgage  program. 
After  considering  the  comments,  the 
Department  finds  merit  in  the  reasons 
advanced  for  loan  correspondents 
having  more  than  one  sponsor. 
Therefore,  §  202.6(b)  has  been  revised  to 
state  that  a  loan  correspondent  may  sell 
or  transfer  Title  I  loans  only  to  its 
sponsoring  lenders,  but  there  is  no 
limitation  on  the  number  of  sponsoring 
lenders  that  a  loan  correspondent  may 
have. 

A  number  of  commenters  urged  that  a 
loan  correspondent  not  be  required  to 
have  a  principal-agent  relationship  with 
its  sponsor,  as  had  been  proposed. 
Several  of  them  indicated  that  the  term 
“principal-agent  relationship”  imposes 
certain  Federal,  State  and  common  law 
obligations  on  the  sponsor  for  the  acts  of 
its  loan  correspondents  which  go  well 
beyond  the  scope  of  the  Title  I  program. 
To  clarify  the  Department’s  intent. 

§  202.6(c)  has  been  revised  to  simply 
state  that  the  sponsor  shall  be 
responsible  to  the  Secretary  for  the 
actions  of  its  loan  correspondents  in 
originating  Title  1  loans. 

Several  commenters  requested  that 
the  regulations  clarify  which  entity  (the 
sponsor  or  the  loan  correspondent) 
should  close  and  fund  the  loan.  They 
expressed  a  preference  for  having  the 
sponsor  close  and  fund  the  loan,  noting 
that  the  correspondent  is  not  required  to 
have  a  warehouse  line  of  credit. 
However,  the  Department  believes  it  is 
essential  for  program  integrity  that  all 
Title  I  loans  originated  by  a  loan 
correspondent  be  funded  by  and  closed 
in  the  name  of  the  correspondent,  prior 
to  their  sale  or  transfer  to  the  sponsor.  A 
new  §  202.6(d)  has  been  added  to 
explicitly  state  that  requirement. 

One  commenter  recommended  that 
loan  correspondents  be  allowed  to  make 
both  dealer  and  direct  loans,  because 
most  manufactured  home  loans  are 
dealer  loans.  The  Department  sees  the 
role  of  loan  correspondents  as  providing 
a  network  for  the  generation  of  direct 
loans.  Since  manufactured  home 
retailers  already  provide  a  similar 
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network  for  the  generation  of  dealer 
loans  for  approved  Utle  I  lenders,  there 
does  not  seem  to  be  any  beneht  to  be 
derived  from  having  loan 
correspondents  make  dealer  loans. 

Finally,  the  preamble  to  the  proposed 
rule  invited  comments  on  an  alternative 
of  permitting  loan  correspondents  to  be 
approved  and  supervised  by  their 
sponsoring  lenders,  rather  than  by  the 
Secretary.  Two  commenters  supported 
this  alternative,  but  offered  no  reasons 
why  it  should  be  adopted.  Other 
commenters  on  this  issue  all  supported 
having  the  Department  approve  loan 
correspondents;  therefore,  no  change  is 
being  made. 

Approved  Lending  Areas 

Under  the  proposed  rule,  part  202 
would  be  amended  to  provide  that  a 
Title  1  lender  or  loan  correspondent 
would  be  authorized  to  originate  Title  I 
loans  only  within  a  specific  geographic 
area  approved  by  the  Secretary.  A 
lender  or  loan  correspondent  could  be 
approved  for  an  expanded  lending  area 
if  ^e  Secretary  determined  that  the 
lender  or  loan  correspondent  had  the 
capability  to  carry  out  proper  loan 
origination  in  compliance  with  the 
program  regulations  within  the 
expanded  area. 

Three  comments  were  received  on  this 
provision.  Two  commenters  supported 
the  concept  of  approved  lending  areas, 
but  questioned  what  criteria  would  be 
used  for  determining  lending  areas  and 
how  this  provision  would  impact  on 
lenders  already  approved.  The  third 
commenter  stated  that  the  provision  is 
inconsistent  with  recent  changes  in 
Federal  and  State  banking  laws,  which 
promote  intrastate  and  interstate 
banking. 

The  Department’s  purpose  in 
including  this  provision  is  to  give  a 
regulatory  basis  for  establishing 
approved  lending  areas  for  all  lenders. 
The  Department  expects  to  be  looking  at 
new  criteria  to  provide  a  more  rational 
basis  for  establishing  approved  lending 
areas  for  the  future.  However,  lending 
areas  already  approved  will  not  be 
affected  unless  there  is  evidence  that 
lender  performance  is  being  affected. 
Accordingly,  the  provision  is  being 
adopted  without  change  from  the 
proposed  rule. 

Other  Changes  Affecting  Lender 
Approval 

The  proposed  rule  would  amend 
§  202.3  to  exclude  trusts  as  a  type  of 
business  entity  eligible  to  be  approved 
as  a  Title  I  lender,  because  of  ^e  undue 
burden  in  approving  and  administering 
trusts  and  the  difficulties  in  separating 
the  various  roles  of  the  lender  as  holder 


of  its  own  loans  and  as  trustee  for  trust 
assets.  Although  the  express  reference 
to  trusts  would  be  removed,  a  trust 
could  still  be  approved  as  a  Title  I 
lender  if  it  is  a  "permanent  organization 
having  succession."  No  comments  were 
received  in  response  to  this  proposal, 
and  therefore,  it  is  being  adopted 
without  change  from  the  proposed  rule. 

The  Department  invited  comments  on 
whether  certain  types  of  general  and 
limited  partnerships  should  be  eligible 
to  be  approved  as  Title  I  lending 
institutions.  No  comments  were  received 
in  response  to  this  invitation.  The 
Department  has  determined  that  the 
phrase  “permanent  organization  having 
succession”  should  not  be  interpreted 
any  more  broadly  than  it  has  been 
previously  in  connection  with  the 
approval  of  Title  I  lending  institutions. 
Therefore,  partnerships  will  not  be 
eligible  to  be  Title  I  lending  institutions. 

Commenters  were  also  invited  to 
express  their  views  on  whether  Title  I 
loan  servicing  should  be  limited  to 
approved  lending  institutions.  Six 
comments  were  received  on  this  issue 
from  lenders  and  service  companies  that 
carry  out  loan  servicing,  all  of  them 
opposing  any  change  from  the  present 
arrangement  Several  commenters 
stated  that  they  perform  a  variety  of 
loan  servicing  fimctions  that  benefit 
lenders  and  could  not  readily  be  carried 
out  by  lenders  because  of  distance  from 
borrowers  or  other  considerations. 

Based  on  the  information  received,  the 
Department  has  determined  that  no 
change  will  be  made  in  the  requirements 
for  the  servicing  of  Title  I  loans  at  this 
time.  Under  $  201.41(a)  of  the 
regulations,  service  companies  may 
function  as  the  lender’s  agent  in  the 
servicing  of  Title  I  loans,  with  the  lender 
remaining  fully  responsible  to  the 
Secretary  for  their  actions. 

Referrals  from  Loan  Brokers 

The  proposed  rule  would  make 
several  changes  to  reinforce  the 
prohibition  against  loan  broker 
involvement  enunciated  in  Title  I  letter 
TT-405,  issued  on  August  22, 1990.  In  the 
dehnition  of  “direct  loan”  in  $  201.2(i), 
the  reference  to  “a  person  acting  at  the 
direction  of  the  borrower  who  is  not  a 
dealer”  would  be  changed  to  read  “a 
person  acting  at  the  direction  of  the 
borrower  who  does  not  have  a  financial 
interest  in  the  loan  transaction.”  This 
change  was  intended  to  clarify  that  the 
borrower  could  obtain  assistance  in 
understanding  and  completing  the  credit 
application  from  a  personal  advisor 
such  as  a  family  member,  friend  or 
attorney,  but  not  from  someone  with  a 
Hnancial  interest  in  whether  the 
borrower  obtains  the  loan.  The  other 


change  would  add  a  new  $  201.25(d), 
stating  that  neither  the  lender  nor  the 
borrower  may  pay  a  referral  fee  to  any 
dealer,  home  manufacturer,  contractor, 
supplier,  real  estate  broker,  loan  broker, 
or  any  other  party  in  connection  with 
any  Title  I  loan. 

As  an  alternative  to  these  changes, 
the  Department  invited  comments  on  an 
approach  that  would  permit  loan 
brokers  to  make  referrals  to  approved 
Title  I  lenders  under  certain  conditions. 
Commenters  favoring  this  approach 
were  asked  to  indicate  what  controls 
would  need  to  be  instituted  by  lenders 
and  the  Department  to  ensure  that  the 
loan  proceeds  are  used  only  for  the 
purposes  specified  on  the  loan 
application,  and  to  minimize  the  risks  of 
fraud  or  misrepresentation  by  the  loan 
broker  and  the  borrower. 

A  total  of  20  comments  were  received 
on  the  issue  of  loan  broker  involvement 
Five  commenters  supported  the  actions 
being  taken  to  prohibit  loan  brokers, 
including  one  Member  of  Congress  who 
stated  that  “Prohibition  of  referral  fees 
is  in  the  best  interests  of  the  borrower, 
and  is  consistent  with  the  provisions  in 
the  Real  Estate  Settlement  Procedures 
Act  which  also  prohibit  such  fees.” 
Several  others  suggested  that  loan 
brokers  should  oidy  be  approved  within 
a  carefully  structured  program  and  with 
full  disclosure  to  the  borrower  of  the 
broker’s  fee.  Ten  comments  were 
received  from  loan  brokers  and  one 
from  the  National  Association  of 
Mortgage  Brokers,  expressing  a  desire  to 
be  included  in  the  Title  I  program: 
however,  none  of  these  commenters 
addressed  the  Department’s  concern  for 
additional  controls  to  minimize  or 
prevent  the  abuses  that  have  occurred. 

One  commenter  who  favors  the 
prohibition  against  loan  brokers 
questioned  the  wording  of  S  201.25(d), 
because  it  could  inadvertently  preclude 
the  payment  of  fees  in  connection  with 
bulk  sales  of  loan  portfolios.  The 
Department  agrees  that  the  proposed 
wording  of  §  201.25(d)  could  have  that 
unintended  result.  'Therefore,  §  201.25(d) 
has  been  revised  to  prohibit  payment  of 
a  referral  fee  “in  connection  with  the 
origination  of  a  loan  insured  under  this 
part.”  (emphasis  added)  The  amendment 
to  S  201.2(i)  as  contained  in  the 
proposed  rule  is  adopted  without 
change. 

Dealer  Approval  and  Supervision 

The  proposed  rule  would  amend 
§  201.27(a]  to  change  the  qualiHcation 
requirements  for  dealer  approval  and 
reapprovaL  A  property  improvement 
dealer  would  be  required  to  have  a 
minimum  net  worth  of  $25,000  and  have 
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demonstrated  business  experience  as  a 
property  improvement  contractor  or 
supplier.  A  manufactured  home  dealer 
would  be  required  to  have  a  minimum 
net  worth  of  $50,000  and  have 
demonstrated  business  experience  in 
manufactured  home  retail  sales.  A 
dealer  may  not  be  reapproved  if  it  is 
unable  to  meet  the  appropriate  minimum 
net  worth  requirement.  The  proposed 
rule  would  also  expand  the 
documentation  needed  to  support  a 
dealer’s  application  for  approval  or 
reapproval  to  include  consumer  credit 
reports  on  the  owners,  principals,  and 
ofhcers  of  the  dealership. 

A  total  of  77  comments  were  received 
concerning  the  $25,000  net  worth 
requirement  for  property  improvement 
dealers.  Several  commenters  favored  the 
requirement,  including  one  dealer  who 
stated  that  it  was  needed  “to  help  weed 
out  the  fly-by-night  operations.”  The  rest 
of  the  commenters  opposed  the 
requirement.  The  objections  raised  were 
that  the  net  worth  requirement  would 
discriminate  against  small  contractors 
and  those  just  starting  out  who  may 
have  extensive  home  improvement 
experience  but  have  not  established  the 
required  net  worth.  In  response,  the 
Department  points  out  that  participation 
in  the  Title  I  program  already  requires 
that  dealers  be  able  to  demonstrate  to 
the  lender's  satisfaction  that  they  are 
“reliable,  Hnancially  responsible,  and 
qualiHed  to  satisfactorily  perform  their 
contractual  obligations  to  borrowers 
.  .  .”  (see  §  201.27(a)(1)  of  the  present 
regulations).  The  Department  believes 
that  a  financially  responsible  dealer 
should  be  able  to  meet  the  $25,000 
minimum  net  worth  requirement. 

The  Department  also  received  seven 
comments  concerning  the  $50,000 
minimum  net  worth  requirement  for 
manufactured  home  dealers.  Most  of  the 
commenters  expressed  support  for  the 
requirement,  although  two  of  them 
suggested  that  the  Department  should 
allow  the  net  worth  of  the  principals  in 
the  dealership  to  be  considered, 
accompanied  by  a  personal  guarantee. 
Two  other  commenters  indicated  some 
concern  that  the  net  worth  requirement 
may  be  too  high,  but  admitted  they  had 
no  evidence  that  this  was  the  case;  they 
proposed  that  State-mandated  surety 
bonds  and  warranties  be  allowed  to 
substitute  for  part  or  all  of  the  net  worth. 
The  Department  has  considered  these 
various  options  for  overcoming 
deficiencies  in  the  net  worth,  but  has 
concluded  that  they  do  not  meet  the 
objective  of  assuring  that  the  dealership 
itself  has  some  minimal  hnancial 
stability.  Therefore,  the  minimum  net 
worth  requirements  for  dealers  as 


contained  in  the  proposed  rule  are  being 
adopted  without  change. 

One  commenter  stated  that  providing 
an  audited  Hnancial  statement  to  verify 
compliance  with  the  net  worth 
requirement  would  be  very  costly  for 
small  contractors.  The  Department 
agrees  that  this  would  be  a  costly 
burden  for  dealers,  and  §  201.27(a)(2) 
has  been  revised  to  make  it  clear  that  a 
current  Hnancial  statement  prepared  by 
a  licensed  public  accountant  is 
acceptable,  without  requiring  that  it  be 
audited. 

The  proposed  rule  would  also  amend 
§  201.27(a)(4)  to  require  that  the  lender 
visit  each  dealer's  place  of  business  at 
least  once  in  every  six  months  to  review 
thfe  dealer's  Title  I  performance.  The 
present  regulations  state  only  that  visits 
must  be  conducted  “periodically  during 
the  year,”  and  many  lenders  have  asked 
for  a  more  definitive  time  period. 

Two  commenters  objected  to  this 
requirement,  stating  that  visits  every  six 
months  would  be  very  time-consuming, 
and  suggesting  that  the  requirement 
should  apply  only  to  dealers  where 
there  are  performance  problems  or 
borrower  complaints.  The  Department 
does  not  believe  that  this  is  an  onerous 
requirement,  since  periodic  visits  are 
already  required  as  an  ongoing  part  of 
dealer  supervision.  Therefore,  the 
amendment  is  being  adopted  without 
change  H'om  the  proposed  rule. 

Credit  Investigation  Procedures 

A  number  of  changes  to  the  credit 
investigation  procedures  required  of 
lenders  under  §  201.22(a)  are  contained 
in  the  proposed  rule.  These  changes 
would  require  that  the  lender  (a)  verify 
the  validity  of  the  borrower’s  Social 
Security  number;  (b)  conduct  a  face-to- 
face  or  telephone  interview  with  the 
borrower;  (c)  for  any  property 
improvement  loan,  verify  that  the 
borrower  is  not  over  30  days  delinquent 
on  any  senior  mortgage  or  deed  of  trust 
on  the  property  being  improved;  (d) 
verify  whether  the  borrower  is  in  default 
or  a  claim  has  been  paid  in  connection 
with  any  loan  obligation  owed  to  or 
insured  or  guaranteed  by  the  Federal 
government;  and  (e)  obtain  written 
veriHcation  of  the  existence  of  all  funds 
needed  for  the  borrower’s  initial 
payment,  if  such  payment  would  exceed 
two  percent  of  the  loan  amount. 

Several  commenters  requested  that 
the  Department  specify  the 
documentation  required  to  verify  a 
borrower’s  Social  Security  Number.  The 
Department  expects  to  issue  separate 
guidance  in  a  Title  I  letter,  indicating 
what  types  of  documentation  would  be 
acceptable  evidence  of  validity  of  the 
borrower’s  Social  Security  Number. 


A  total  of  80  comments  were  received 
on  the  proposal  to  require  a  face-to-face 
or  telephone  interview  with  the 
borrower,  with  nearly  all  of  them 
opposed  to  the  requirement  because  of 
an  anticipated  increase  in  the  time  and 
cost  of  loan  processing.  Most  of  the 
commenters  were  home  improvement 
contractors  who  stated  that  the 
interview  requirement  would  be  very 
costly  to  lenders,  and  would  reduce  the 
number  of  qualiHed  dealers  using  the 
program  because  of  the  constraints  on 
receiving  a  prompt  determination  of 
creditworthiness.  Several  commenters 
indicated  that  the  requirement  would  be 
difHcult  to  fulHll  because  most 
borrowers  work  full-time  during  regular 
business  hours,  and  lenders  would  be 
required  to  pay  staff  to  work  evenings  to 
conduct  these  interviews. 

As  stated  in  the  preamble  to  the 
proposed  rule,  one  of  the  purposes  of 
this  interview  is  to  ascertain  the 
accuracy  and  completeness  of  the 
information  on  the  credit  application.  In 
particular,  the  Department  felt  that  the 
interview  would  help  to  identify 
situations  where  a  dealer  or  contractor 
had  influenced  the  borrower  to  be  less 
than  truthful  in  completing  the 
application.  It  does  not  seem  to  be  an 
undue  imposition  to  expect  the  lender  to 
deal  personally  with  the  borrower 
before  making  a  loan,  and  the 
Department  finds  it  difficult  to 
understand  why  a  borrower  who  is 
seeking  approval  on  a  loan  application 
could  not  be  available  to  meet  with  or 
talk  by  telephone  with  the  lender. 

Therefore,  the  Department  is  adopting 
the  proposal  to  require  that  the  lender 
conduct  a  face-to-face  or  telephone 
interview  with  the  borrower  as  part  of 
its  credit  investigation  procedures. 
However,  the  timing  of  this  interview 
has  been  changed  to  a  later  point  in  the 
process,  after  the  lender  has  had  an 
opportunity  to  review  the  other 
documentation  required  by  §  201.22(a). 
The  Department  has  added  a  new 
§  201.22(a)(9)  to  require  that  the  lender 
use  the  interview  to  resolve  any 
discrepancies  between  the  credit 
application  and  the  other  information 
received  on  the  borrower. 

The  Department  received  five 
comments  objecting  to  the  proposal  that, 
for  any  property  improvement  loan,  the 
lender  must  verify  that  the  borrower  is 
not  over  30  days  delinquent  on  any 
senior  mortgage  or  deed  of  trust  on  the 
property  to  be  improved.  One 
commenter  suggested  that  written 
verifleation  from  the  lienholder  should 
be  required  only  when  the  borrower’s 
credit  report  does  not  contain  the 
necessary  information.  The  Department 
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agrees  with  this  suggestion,  and 
§  201.22(a)(6]  has  been  revised 
accordingly. 

No  comments  were  received  on 
§  201.22(a)(7),  which  would  require  that 
the  lender  verify,  in  such  manner  as  the 
Secretary  may  prescribe,  whether  the 
borrower  is  in  default  or  a  claim  has 
been  paid  in  connection  with  any  loan 
obligation  owed  to  or  insured  or 
guaranteed  by  the  Federal  government. 
Therefore,  this  provision  is  being 
adopted  without  change  from  the 
proposed  rule. 

Finally,  34  comments  were  received 
opposing  the  proposal  to  require  that  the 
lender  obtain  written  verification  of  the 
existence  of  the  funds  needed  for  the 
borrower’s  initial  payment,  if  that 
payment  would  exceed  two  percent  of 
the  loan  amount.  Several  commenters 
pointed  out  that  the  two  percent 
threshold  is  very  unrealistic,  because  on 
a  loan  of  $5,000,  the  lender  would  be 
trying  to  verify  whether  the  borrower 
had  as  little  as  $100.  A  number  of 
commenters  were  of  the  opinion  that 
verifying  the  funds  in  a  checking 
account  was  pointless,  because  the 
account  balance  can  fluctuate  on  a  daily 
basis.  Other  commenters  indicated  that, 
since  property  improvement  loans  do 
not  require  a  downpayment  and  the 
closing  costs  are  usually  minimal,  there 
should  be  no  need  to  demonstrate  that 
the  borrower  has  the  necessary  funds. 

The  current  regulations  require 
veriflcation  of  the  existence  of  the  funds 
for  the  initial  payment  only  for 
manufactured  home  loans,  in  the  belief 
that  any  initial  payment  in  connection 
with  property  improvement  loans  would 
be  minimal.  However,  in  the  last  few 
years,  property  improvement  lenders  in 
some  market  areas  have  begun 
collecting  up-front  fees  and  charges  that 
sometimes  exceed  10  percent  of  the  loan 
amount.  Because  of  this,  the  proposed 
rule  would  extend  the  veriflcation  of 
funds  requirement  to  property 
improvement  loans.  However,  the 
Department  agrees  with  those 
commenters  who  stated  that  the 
threshold  is  too  low.  Therefore, 

§  201.22(a)(8)  has  been  revised  to 
require  veriflcation  of  the  source  of  the 
funds  only  for  loans  with  a  total 
principal  balance  in  excess  of  $5,000, 
and  only  if  the  initial  payment  will  be  in 
excess  of  flve  percent  of  the  loan 
amount. 

Income  Requirements  for  Borrowers 

The  proposed  rule  would  amend 
§  201.22(b)  to  extend  the  use  of 
maximum  expense-to-income  ratios  to 
property  improvement  loans  and  to 
specify  these  ratios  in  the  regulations 
rather  than  in  a  Federal  Register  Notice. 


In  addition,  the  present  ratios  of  38 
percent  of  net  effective  income  for 
housing  expenses  and  53  percent  of  net 
effective  income  for  total  flxed  expenses 
would  be  changed  to  29  percent  and  41 
percent  of  effective  gross  income, 
respectively,  to  conform  to  the  practice 
in  the  lending  commimity  and  in  other 
FHA  loan  and  mortgage  insurance 
programs.  The  proposed  rule  also  would 
add  clear  definitions  for  all  of  the  terms 
used  in  calculating  these  ratios. 

Two  comments  were  received  in 
support  of  the  proposed  change  in  the 
gross  income  ratios  for  manufactured 
home  loans.  A  total  of  51  comments 
were  received  on  the  proposal  to 
establish  maximum  expense-to-income 
ratios  for  property  improvement  loans, 
and  all  but  one  of  them  opposed  some 
aspect  of  the  proposal. 

Most  of  the  commenters  pointed  out 
that  a  so-called  “fi-ont-end  ratio”  of 
housing  expenses  to  income  is  never 
used  in  connection  with  consumer  loans 
and  second  mortgage  loans.  The 
commenters  stated  that  the  imposition 
of  such  a  ratio  for  property  improvement 
loans  would  be  unrealistic,  because 
these  are  not  first  mortgage  loans. 
Requiring  a  fl'ont-end  ratio  would 
unfairly  ^scriminate  against  lower 
income  homeowners,  who  generally 
spend  a  greater  percentage  of  their 
income  for  housing  than  middle  and 
upper  income  homeowners.  The 
commenters  predicted  that  the 
consequence  of  imposing  a  front-end 
ratio  would  be  that  a  very  high 
percentage  of  otherwise  eligible 
borrowers  would  be  excluded  from 
participation  in  the  Title  I  program. 

A  majority  of  the  commenters  also 
expressed  a  belief  that  the  proposed 
back-end  ratio  of  41  percent  for  total 
flxed  expenses  is  not  consistent  with 
prevailing  industry  practice.  The 
commenters  indicated  that,  while  a  few 
lenders  use  a  back-end  ratio  as  low  as 
41  percent,  most  use  a  ratio  in  the  range 
of  45  to  50  percent,  with  some  flexibility 
for  consideration  of  other  factors  such 
as  longevity  on  the  job,  length  of  home 
ownership,  savings  history,  and 
disposable  income  per  family  member. 

There  is  also  some  evidence  that 
small  changes  in  this  ratio  have 
signiflcant  impacts  on  the  number  of 
borrowers  that  could  qualify  for  a  loan. 
For  example,  the  Title  One  Home 
Improvement  Lenders  Association 
conducted  a  sample  siuvey  of  19,000 
loans  originated  by  flve  major  lenders, 
and  found  that  43  percent  of  the 
borrowers  could  not  have  been 
approved  if  a  41  percent  ratio  of  total 
flxed  expenses  to  income  had  been  in 
place  when  these  loans  were  approved. 


The  Department  has  decided  to 
implement  the  maximum  expense-to- 
income  ratios  for  manufactured  home 
loans  as  contained  in  the  proposed  rule. 
The  Department  agrees  with  the 
commenters  that  requiring  a  maximum 
ratio  of  housing  expenses  to  gross 
income  for  property  improvement  loans 
is  unworkable,  and  language  requiring 
this  front-end  ratio  has  been  deleted 
from  the  final  rule.  Based  upon  the 
comments  received,  the  Department  has 
decided  to  require  a  maximum  ratio  of 
total  fixed  expenses  to  gross  income  of 
45  percent  for  property  improvement 
loans. 

The  Department  has  also  decided  that 
the  past  practice  of  publishing  these 
ratios  in  a  Federal  Register  Notice  will 
be  continued,  so  that  they  may  be  more 
readily  adjusted  fl*om  time  to  time  as 
circumstances  warrant.  Compensating 
factors  that  would  warrant  the 
published  ratios  being  exceeded  will 
also  be  included  in  the  Notice.  The 
Notice  is  published  elsewhere  in  today’s 
edition  of  the  Federal  Register. 

Section  201.22(b)(1)  has  been  revised 
to  reflect  the  fact  that  these  maximum 
expense-to-income  ratios  will  be 
published  separately.  In  response  to 
questions  raised  by  some  commenters, 
the  Department  has  also  clarified  the 
definition  of  “effective  gross  income”  in 
§  201.22(b)(2)  to  indicate  that  the  term 
means  continuing  income  from  ail 
sources,  without  any  deduction  for 
income  taxes  or  other  items.  Property 
improvement  lenders  should  also  be 
aware  that,  in  calculating  whether  a 
borrower  meets  the  maximum  expense- 
to-income  ratio,  the  anticipated 
installment  payment  on  the  property 
improvement  loan  is  to  be  included  as 
part  of  total  flxed  expenses. 

Notice  Requirements 

The  proposed  rule  would  require  that, 
prior  to  loan  disbiu'sement,  the  lender 
must  provide  the  borrower  with  a 
written  notice  that  (a)  states  that  the 
loan  will  be  insured  by  HUD  and 
describes  the  actions  the  Secretary  may 
take  to  recover  the  debt  if  the  borrower 
defaults  on  the  loan  and  an  insurance 
claim  is  paid,  and  (b)  constitutes  the 
borrower’s  agreement  to  HDD’s 
imposition  of  penalties  and 
administrative  costs  as  required  by  law. 
In  the  case  of  a  direct  property 
improvement  loan,  this  notice  would 
also  constitute  an  acknowledgement  of 
the  borrower’s  post-disbursement 
obligation  to  furnish  a  completion 
certificate  and  to  permit  an  on-site 
inspection  by  the  lender  or  its  agent.  A 
copy  of  the  notice,  signed  by  the 
borrower,  would  be  retained  in  the  loan 
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nie.  The  lender  would  also  have  to 
provide  a  similar  notice  to  an  assumptor 
prior  to  execution  of  an  assumption 
agreement. 

Twelve  comments  were  received  on 
the  notice  requirements.  Many  of  the 
commenters  stated  that  the  notice 
requirements  simply  added  to  already 
burdensome  paperwork  requirements, 
and  several  of  them  suggested  that  they 
constituted  an  unnecessary  "scare 
tactic,”  because  borrowers  are  already 
aware  of  the  consequences  if  they 
default  on  the  loan.  Four  commenters 
supported  the  idea  behind  the  notice 
requirement,  but  felt  that  the  contents  of 
the  notice  should  be  included  in  the 
promissory  note  or  sales  contract. 

In  response,  the  Department  notes 
that  lenders  are  already  required  to 
provide  the  borrower  with  a  written 
notice  describing  HUD’s  role  in  the  loan 
and  the  consequences  to  the  borrower  of 
default  and  a  claim  being  paid  (see  Title 
I  letter  11-360,  issued  May  7, 1985).  The 
only  new  element  being  introduced  is 
that,  by  signing  the  notice,  the  borrower 
will  be  agreeing  to  HUD's  imposition  of 
penalties  and  administrative  costs, 
without  requiring  that  the  lender  modify 
its  existing  note  forms  to  include  the 
necessary  information.  As  pointed  out  in 
the  preamble  to  the  proposed  rule,  the 
Department  considered  requiring  that 
these  provisions  be  included  in  the  note, 
but  concluded  that  a  separate  notice, 
signed  by  the  borrower,  would  be 
preferable.  Therefore,  the  Department  is 
adding  new  §§  201.26(a)(6]  and  (b)(7) 
and  a  new  {  201.19(c)(3)  to  include  the 
various  notice  requirements.  The  precise 
language  for  each  of  these  notices  will 
be  himished  to  lenders  in  a  Title  I  letter 
prior  to  the  effective  date  of  this  rule. 

I  Refinancing  Delinquent  Loans 

The  proposed  rule  would  amend 
§  201.19(a)(l)(i)  to  provide  that  an 
existing  loan  that  is  in  default  may  not 
be  reHnanced  for  an  amount  greater 
than  the  original  principal  balance  of  the 
loan.  This  would  replace  the  current 

I  provision,  which  permits  the  lender  to 

offer  the  option  of  reHnancing  at  any 
time  up  to  the  point  when  the  lender  has 
i.  accelerated  the  loan.  Because  of  this 

I  open-ended  time  period,  some  lenders 

have  reHnanced  loans  many  months 
I  after  the  date  of  default,  with  the  result 

\  that  reHnanced  loan  balances  often 

I  include  excessive  amounts  of  accrued 

f  but  unpaid  interest. 

[  One  commenter  expressed  support  for 

this  change,  while  another  objected  to 
I  the  amendment  on  the  basis  that  if  a 

;  borrower  defaults  very  early  in  the  loan 

j  term,  the  accrual  of  interest  may  make  it 

infeasible  to  reHnance  without  a 
substantial  payment  from  the  borrower. 


The  Department  agrees  that  this  may 
occur,  however,  as  stated  in  the 
preamble  to  the  proposed  rule,  this 
amendment  is  intended  to  bring  about 
more  rapid  decisions  by  lenders  and 
borrowers  on  whether  or  not  to 
reHnance  the  loan,  before  the  accrual  of 
interest  becomes  an  obstacle  to 
refinancing.  Therefore,  this  provision  is 
being  adopted  without  change  from  the 
proposed  rule. 

Loan  Assumptions 

The  proposed  rule  would  add  a  new 
§  201.19(c)  to  provide  specific 
requirements  relating  to  the  assumption 
of  Title  I  loans.  As  proposed,  an  existing 
Title  I  loan  may  be  assumed  at  the 
option  of  the  lender,  provided  that  the 
assumptor  (a)  meets  the  borrower 
eligibility  and  credit  underwriting 
requirements  of  the  regulations,  and  (b) 
executes  an  assumption  agreement  that 
is  satisfactory  to  the  lender  and  signed 
by  the  assumptor  and  the  original 
borrower  or  previous  assumptor  at  the 
time  of  assumption.  The  proposed  rule 
also  included  a  procedure  whereby  the 
original  borrower  or  previous  assumptor 
would  be  automatically  released  from 
liability  after  the  assumptor  had  made 
regular  installment  payments  on  the 
loan  for  a  period  of  24  consecutive 
months  without  any  period  of  default. 

Five  comments  were  received  on  this 
issue.  Two  commenters  recommended 
that  the  original  borrower  be  released 
from  liability  at  the  time  of  loan 
assumption,  since  the  lender  will  have 
determined  that  the  assumptor  meets 
the  necessary  credit  qualifications.  One 
commenter  objected  to  the  additional 
recordkeeping  that  would  be  required  to 
determine  when  the  original  borrower 
was  eligible  to  be  released  from  liability, 
and  several  others  questioned  how  the 
determination  of  eligibility  would  be 
made  if  there  were  multiple  assumptions 
of  a  loan  within  the  24-month  period. 
Several  commenters  suggested  that  the 
automatic  release  provision  should 
apply  only  to  loans  made  after  the 
effective  date  of  the  final  rule,  and  one 
recommended  that  the  effective  date  be 
delayed  60  days  to  give  lenders  time  to 
incorporate  the  necessary  provisions 
into  their  notes  and  security 
instruments. 

In  response  to  these  comments,  the 
Department  has  decided  to  withdraw 
the  automatic  release  provision.  Instead. 
§  201.19(c)  has  been  revised  to  provide 
that,  if  the  other  requirements  of  this 
section  are  met,  the  lender  at  its  option 
may  release  the  original  borrower  or 
previous  assumptor  frtim  liability  for  the 
repayment  of  the  loan  obligation.  The 
prior  approval  of  the  Secretary  under 
§  201.24(e)  is  not  required.  Because  this 


language  gives  the  lender  complete 
discretion  to  decide  whether  or  not  to 
release  the  original  borrower  or 
previous  assumptor  from  liability,  there 
is  no  need  for  a  delay  in  the  effective 
date. 

Several  commenters  recommended 
that  lenders  be  permitted  to  charge  the 
assumptor  for  the  costs  of  conducting  a 
credit  investigation  and  preparing  the 
needed  documents.  In  response,  the 
Department  has  revised  S  201.25(c)  to 
permit  the  lender  to  charge  a  fee  for 
approving  the  assumptor  and  preparing 
the  assumption  agreement.  This  fee  may 
not  to  exceed  one  percent  of  the  unpaid 
principal  balance  of  the  loan. 

Definition  of  Default 

The  proposed  rule  would  amend 
§  201.2(h)  to  limit  the  definition  of 
"default”  to  a  failure  to  make  any 
payment  due  under  the  note,  and  to 
provide  that  the  date  of  default  would 
be  30  days  after  the  first  failure  to  make 
an  installment  payment  on  the  note 
which  is  not  covered  by  subsequent 
payments.  As  a  matter  of  practice.  Title 
I  claims  have  been  filed  by  lenders  only 
for  monetary  defaults,  because 
otherwise  there  is  no  claimable  loss. 

Three  comments  were  received  on  this 
amendment,  expressing  the  view  that 
the  present  definition  of  “default,” 
which  includes  the  failure  to  perform 
any  obligation  under  the  note,  should  be 
retained.  One  commenter  stated  that  the 
ability  to  declare  a  default  and 
accelerate  the  loan  should  be  available 
to  serve  as  a  remedy  for,  or  deterrent 
against,  misrepresentation  or  the  misuse 
of  loan  proceeds.  Another  commenter 
stated  that  the  current  definition  serves 
to  protect  HUD  and  lenders  from  risk  of 
loss  from  perils  such  as  physical  abuse, 
deterioration  or  abandonment  of  the 
property  or  its  conversion  to  uses  other 
than  a  residence,  all  of  which  could 
cause  severe  value  depreciation. 

The  Department  has  no  objection  to  a 
lender  using  a  broader  definition  of 
“default”  in  its  loan  documents. 
However,  since  the  Department  will 
only  pay  an  insurance  claim  where  there 
is  a  monetary  default,  a  more  restrictive 
definition  of  default  is  appropriate  for 
purposes  of  the  Tide  I  program. 
Therefore,  the  amendment  is  being 
adopted  without  change  from  the 
proposed  rule. 

Lender  Efforts  to  Cure  Default 

The  proposed  rule  would  modify 
§  201.50(a)  to  give  lenders  the  option  of 
either  a  face-to-face  meeting  or 
telephone  contact  before  taking  action 
to  accelerate  the  maturity  of  a  loan  in 
default.  At  the  same  time,  §  201.50(a) 
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would  be  amended  to  clarify  that  the 
lender  is  expected  to  contact  all  persons 
obligated  by  the  note,  to  discuss  the 
reasons  for  the  default  as  well  as  their 
plans  for  bringing  the  loan  current. 

Only  one  comment  was  received  on 
this  amendment,  agreeing  that  the 
lender  should  have  the  option  of  a 
telephone  contact  if  a  face-to-face 
meeting  with  the  borrower  is  not 
possible.  Therefore,  the  Department  is 
adopting  the  proposed  changes.  In 
addition,  §  201.50(a]  has  been  further 
revised  to  require  only  that  the  borrower 
be  contacted  "to  discuss  the  reasons  for 
the  default  and  to  seek  its  cure,”  without 
specifying  what  options  might  be  offered 
for  curing  the  default.  The  Department  is 
concerned  that  the  present  language 
implies  that  a  borrower  has  to  be 
offered  all  possible  options  for  effecting 
a  cure,  even  though  some  options  may 
not  be  feasible.  As  an  example, 
reHnancing  is  probably  not  feasible  if 
the  borrowers  are  now  divorced  and  one 
of  them  has  left  the  area. 

Claim  Filing  Procedures 

The  proposed  rule  would  amend 
§  201.54(bj  to  increase  the  maximum 
claim  niing  period  for  any  manufactured 
home  loan  to  three  months  after  the  date 
of  sale  of  the  property  securing  the  loan, 
but  not  to  exceed  18  months  after  the 
date  of  default.  This  section  would  also 
be  amended  to  provide  that  the 
Secretary  may  extend  the  claim  filing 
period  in  a  particular  case,  but  only 
where  the  lender  can  show  clear 
evidence  that  the  delay  in  claim  filing 
was  in  the  interest  of  the  Secretary  or 
was  caused  by  litigation  related  to  the 
loan,  or  because  management  control  of 
the  lender  or  the  Title  I  loan  portfolio 
has  been  assumed  by  a  Federal  or  State 
supervisory  or  regulatory  agency. 

Two  comments  were  received  on  this 
amendment,  both  of  them  opposed  to 
any  time  limit  on  the  late  submission  of 
claims.  The  commenters  maintain  that 
the  claim  Hling  process  imposes  its  own 
penalty  against  late  submissions,  since 
the  Department  does  not  pay  interest 
beyond  nine  months  after  the  date  of 
default,  even  if  the  claim  is  filed  after 
that  time.  However,  the  Department's 
concern  is  that  claims  be  Hied  as  soon 
as  practicable  after  the  date  of  default, 
so  that  all  persons  obligated  by  the  note 
can  be  located  and  debt  collection 
procedures  can  be  initiated  in  a  timely 
manner.  In  the  case  of  a  defaulted 
manufactured  home  loan,  Hling  a  claim 
within  three  months  after  the  date  of 
sale  should  not  be  difficult  for  the  lender 
to  accomplish.  Therefore,  the 
amendment  is  being  adopted  without 
change,  except  that  the  phrase 
"supervisory  or  regulatory”  has  been 


deleted  from  §  201.54(b)(2)(ii)  to  be 
certain  that  the  language  is  broad 
enough  to  include  the  situation  where 
the  servicing  of  a  manufactured  home 
loan  portfolio  has  been  taken  over  by 
GNMA. 

The  proposed  rule  would  amend 
§  201.54(c)  to  provide  that  any 
supplemental  claim  must  be  filed  within 
six  months  after  the  date  of  payment  on 
the  initial  claim.  In  addition,  a 
reprocessing  fee,  in  an  amount  to  be 
established  by  the  Secretary,  would  be 
charged  for  any  supplemental  claim  and 
any  resubmission  of  an  initial  claim  that 
was  denied  due  to  the  claim  application 
or  supporting  documentation  being 
incomplete. 

Six  comments  were  received  on  this 
proposal,  all  of  them  adamantly  opposed 
to  the  imposition  of  a  reprocessing  fee 
when  a  lender  is  resubmitting  a  claim 
that  was  denied  due  to  incomplete 
documentation.  The  commenters 
asserted  that  imposition  of  such  a  fee  is 
unfair  and  will  create  animosity 
between  lenders  and  the  Department. 
They  felt  that  charging  a  reprocessing 
fee  could  penalize  the  lender  for  HUD's 
mistakes,  since  claims  are  frequently 
denied  because  the  HUD  claims 
examiner  overlooked  documents  in  the 
claim  nie;  in  other  cases,  the  claims 
examiner  may  request  additional 
documentation  that  was  not  required  to 
be  nied  initially. 

One  commenter  suggested  that,  rather 
than  charging  a  fee  for  reconsideration 
of  a  denied  claim,  perhaps  the 
Department  should  charge  a  processing 
fee  on  all  claim  submissions,  with  no  fee 
for  reevaluation  if  the  claim  is  denied 
and  the  lender  disagrees  with  HUD’s 
decision.  Other  commenters 
recommended  that  the  Department 
establish  a  time  limit  on  claim 
processing  by  the  Department. 

In  response  to  these  comments,  the 
Department  has  revised  §  201.54(c)  to 
provide  that  a  reprocessing  fee  will  be 
charged  only  in  connection  with  a 
supplemental  claim,  and  not  in 
connection  with  denied  claims  that  are 
being  resubmitted  with  an  appeal  of  the 
claim  denial  or  a  request  for  a  waiver  of 
the  regulations.  This  section  has  also 
been  revised  to  clarify  that  the  six- 
month  time  limit  applies  both  to  the 
resubmission  of  denied  claims  and  to 
supplemental  claim  submissions.  The 
Department  has  been  attempting  to 
streamline  and  standardize  claim 
processing  for  both  the  lenders  and 
HUD,  but  it  is  evident  from  the 
comments  that  more  needs  to  be  done. 
The  recommendation  for  a  time  limit  on 
HUD  claims  processing  appears 
reasonable  on  the  surface;  however,  the 


ebb  and  flow  in  claims  volume  and  the 
uncertainties  in  staging  levels  would 
make  any  such  time  limit  unworkable. 

The  proposed  rule  also  would  amend 
§  201.54(e)  to  state  that,  upon 
notification  to  the  lender  that  the 
obligation  may  not  be  either  valid  or 
enforceable  against  the  borrower,  the 
Department  may  (a)  deny  the  claim  and 
reassign  the  note  to  the  lender,  or  (b) 
require  that  the  lender  repurchase  a  paid 
claim  and  accept  reassignment  of  the 
note.  This  amendment  is  to  clarify  the 
regulatory  language  in  §  201.54(e)  and 
does  not  represent  any  change  in  the 
Department’s  policy  that  it  is  the 
lender’s  responsibility  to  resolve  any 
issue  of  validity  or  enforceability  of  the 
loan  obligation,  whether  the  issue  is 
identiHed  before  or  after  a  claim  is  paid. 

Only  one  comment  was  received  on 
this  amendment,  requesting  clarification 
for  those  cases  where  State  law 
prohibits  both  a  foreclosure  and  a 
deficiency  judgment,  so  that  a  valid  and 
enforceable  deficiency  judgment  cannot 
be  assigned  to  the  Department.  The 
Department’s  position,  which  is  stated  in 
§§  201.51  (a)(2)  and  (b)(1)  as  amended 
by  this  rule,  is  that  the  lender  must  take 
all  actions  necessary  under  State  or 
local  law  to  preserve  its  rights,  if  any,  to 
obtain  a  valid  and  enforceable 
deficiency  judgment  against  the 
borrower.  In  the  situation  raised  by  the 
commenter,  the  lender  does  not  have 
any  such  rights,  and  therefore,  the 
lender  has  complied  with  the 
regulations.  Since  there  were  no  other 
comments  on  this  amendment,  it  is  being 
adopted  essentially  as  it  appeared  in  the 
proposed  rule,  except  for  some  clarifying 
changes. 

Finally,  the  proposed  rule  would 
amend  §  201.55(b)(2)  to  eliminate  the 
present  language  authorizing  the 
payment  of  interest  for  three  additional 
months  beyond  the  date  of  default,  if  the 
Secretary  finds  good  cause  for  the 
extension.  This  provision  has  never 
been  used  in  the  five  years  since  it  was 
added  to  the  regulations,  and  the 
Department  sees  no  need  for  its 
retention.  No  comments  were  received 
on  this  amendment,  and  it  is  being 
adopted  without  change. 

Insurance  Coverage  Reserve  Accaunts 

The  proposed  rule  would  amend 
§§  201.32  (a)  and  (b)  to  eliminate  the 
present  requirement  for  a  ten  peicent 
annual  deduction  firom  a  lender’s 
insurance  coverage  reserve  account 
after  the  lender  has  held  a  Title  I 
contract  of  insurance  for  more  than  five 
years.  In  its  place,  the  Department 
proposed  that  the  lender’s  reserves  be 
adjusted  for  loans  that  are  reported  as 
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paid-in-fuII  and  loans  that  have  reached 
matiuity.  The  amount  of  the  adjustment 
would  be  the  amount  originally  credited 
to  the  reserve  account  when  the  loan 
was  originated  or  purchased  from 
another  lender.  The  Department 
believed  that  this  was  a  more  equitable 
approach  than  the  present  annual 
deduction,  and  wodd  result  in  the 
lender  having  more  reserves  available  at 
any  time  for  the  payment  of  claims. 

Seventeen  comments  were  received 
on  this  proposal,  nearly  all  of  them 
critical  of  its  potentially  negative  impact 
on  the  reserves  that  would  be  available 
for  the  payment  of  claims.  A  majority  of 
the  commenters  recommended  that  Ifre 
present  system  of  a  10-percent  annual 
adjustment  be  retained  because  its 
impact  is  predictable  and  quantiHable. 
Several  commenters  were  supportive  of 
the  Department's  efforts  to  find  a  more 
equitable  method  for  adjusting  the 
insurance  reserves,  but  did  not  believe 
that  the  proposed  approach  would  work. 
Two  of  these  commenters  submitted 
detailed  examples  to  illustrate  why  they 
believe  the  Department's  proposal  is 
flawed  and  would  result  in  the  reserve 
account  of  many  lenders  being  reduced 
to  zero  long  before  their  loan  portfolios 
have  paid  out. 

Based  on  the  comments  received  on 
this  proposal,  the  Department  has 
decided  not  to  implement  any  change  in 
the  method  of  adjusting  insurance 
reserves  at  the  present  time.  It  is 
apparent  that  further  analysis  is  needed 
to  meet  the  Department's  objective  of  a 
more  equitable  and  rational  method  of 
adjusting  insurance  reserves  to  reflect 
changes  in  the  lender's  portfolio. 

Several  commenters  recommended 
that  the  Department  convert  Title  I  to  a 
loan-by-loan  coinsurance  program  and 
eliminate  the  need  for  maintaining 
reserve  accounts.  The  Department  does 
not  have  the  statutory  authority  to  make 
this  change,  since  Title  I  of  the  National 
Housing  Act  limits  the  payment  of 
insurance  benefits  to  any  lender  to  10 
percent  of  the  total  amount  of  that 
lender's  loan  portfolio. 

The  proposed  rule  also  would  amend 
§  201.32(a)  to  provide  for  the 
establishment  of  separate,  contracts  of 
insurance  with  separate  reserve 
accounts  for  lenders  making  both 
property  improvement  and 
manufactured  home  loans.  In  addition, 
an  amendment  to  §  201.32(d)(1)  would 
permit  the  Secretary  to  earmark 
reserves  transferred  from  another  lender 
when  a  determination  is  made  that  it  is 
in  the  Secretary's  interest  to  do  so.  No 
comments  were  received  on  the  first 
proposal,  and  the  only  comment  on  the 
second  proposal  supported  the 
earmarking  of  reserves  on  loans  or  pools 


of  loans.  Therefore,  the  two 
amendments  are  being  adopted  without 
change  from  the  proposed  rule. 

Waiver  Provisions 

The  proposed  rule  would  amend 
§  201 .5  so  that  the  present  waiver 
provision  would  be  limited  to  situations 
where  a  lender  is  in  noncompliance  with 
the  regulations,  which  more  closely 
tracks  the  statutory  language  in  section 
2(e)  of  the  National  Housing  Act.  In 
addition,  §  201.5  would  be  amended  to 
provide  that  the  Secretary  may  waive 
any  regulatory  provision,  subject  to 
statutory  limitations,  if  the  Secretary 
finds  that  application  of  such  provision 
would  adversely  afreet  achievement  of 
the  purposes  of  the  Act.  No  comments 
were  received  on  this  proposal,  and  it  is 
being  adopted  without  change. 

Debt  Collection  Requirements 

The  proposed  rule  would  add  a  new 
subpart  G  to  part  201,  consisting  of 
§§  201.60  through  201.63.  This  new 
subpart  would  codify  existing  Title  I 
debt  collection  practice  and  procedures, 
and  would  be  applicable  to  debts  owed 
to  the  Department  by  defaulted 
borrowers  and  by  lenders  as  a  result  of 
repurchase  demands  and  unpaid 
insurance  charges.  In  the  case  of  debts 
owed  by  defaulted  borrowers,  $  201.61 
would  establish  the  principal  amount  of 
the  debt,  usually  referred  to  as  the  “legal 
debt,"  and  §  201.62  would  establish  the 
basis  for  the  collection  of  interest, 
penalties,  and  administrative  costs  in 
connection  with  the  debt. 

No  comments  were  received  on  the 
proposed  debt  collection  requirements. 
However,  the  Department  has  decided 
to  defer  publication  of  a  new  subpart  G 
at  this  time,  pending  receipt  of  a  ruling 
from  the  Comptroller  General  of  the 
United  States  on  the  proper  methods  of 
calculating  initial  debt  owed  by  a 
borrower  to  the  Department  in 
connection  with  a  defaulted  Title  I  loan, 
and  the  proper  method  of  assessing 
interest  on  that  debt. 

Property  Improvement  Loan  Reforms 

The  proposed  rule  contained  a 
number  of  changes  that  would  be  made 
to  the  property  improvement  loan 
program  in  the  areas  of  equity 
requirements  for  certain  loans, 
completion  certificates  for  direct  loans, 
property  inspections,  and  proceeding 
against  the  loan  security. 

Equity  Requirements  for  Certain  Loans 

The  proposed  rule  would  add  a  new 
§  201.20(a)(3)  and  would  amend 
§  201.26(a)(1)  to  require  that,  for  any 
property  improvement  loan  in  excess  of 
$5,000,  the  borrower  shall  have  equity  in 


the  property  being  improved  at  least 
equal  to  the  loan  amount.  Acceptable 
procedures  for  determining  the  market 
value  of  the  property  and  evaluating 
whether  the  borrower  has  sufficient 
equity  in  the  property  would  be 
established  by  the  Secretary,  and 
lenders  would  be  given  notice  of  the 
procedures. 

A  total  of  127  comments  were 
received  on  this  proposal,  far  more  than 
on  any  other  provision  in  the  proposed 
rule.  All  of  the  commenters  expressed 
opposition  to  the  proposal  as  written. 
More  than  two-thirds  of  the  commenters 
stated  that  an  equity  requirement  is  not 
appropriate  for  'Title  I  property 
improvement  loans,  which  are  consumer 
loan  transactions  where  the  key 
determinant  is  the  creditworthiness  of 
the  borrower,  not  the  borrower's  equity 
position  in  the  property  being  improved. 

Many  commenters  expressed  concern 
that  the  equity  requirement  would 
preclude  the  very  borrowers  that  the 
Title  I  program  was  intended  to 
benefit — first-time  homebuyers  and  low- 
and  moderate-income  borrowers.  A 
majority  of  the  commenters  pointed  out 
that  the  equity  requirement  would 
eliminate  many  borrowers  who  had 
purchased  their  homes  with  low 
downpa3nnents  under  FHA's  home 
mortgage  program  and  have  not  been  in 
them  long  enough  to  build  up  much 
equity.  The  same  problem  exists  with 
veterans  who  bought  homes  under  the 
VA  guarantee  program,  which  requires 
little  or  no  downpayment. 

Several  commenters  expressed 
concern  that  the  Title  I  program  would 
no  longer  be  available  for  use  by  State 
and  local  government  agencies  in 
connection  with  housing  assistance  and 
neighborhood  revitalization  efforts.  A 
number  of  State  and  local  housing  and 
community  development  agencies  use 
the  Title  I  program  in  conjunction  with 
interest  subsidies,  supplemental  loans, 
and  urban  homesteading  programs  to 
assist  low-  and  moderate-income 
families  and  individuals.  Thus, 
imposition  of  an  equity  requirement 
would  have  a  disproportionate  effect  on 
less  affluent  neighborhoods  where  the 
homes  could  most  benefit  from  the 
program. 

A  majority  of  the  commenters  also 
pointed  out  that  the  equity  requirement 
would  penalize  borrowers  living  in 
economically  depressed  areas  where 
property  values  have  leveled  off  or 
fallen,  such  as  the  “oil  patch”  States  and 
some  metropolitan  inner  cities.  It  is  in 
these  kinds  of  areas  where  Title  I  has 
been  most  beneficial  in  assisting 
borrowers  who  are  trying  to  rehabilitate 
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their  homes,  but  do  not  have  much 
equity  in  the  property. 

A  majority  of  the  commenters 
expressed  serious  doubts  about  whether 
an  equity  requirement  would  be  of  any 
value  in  reducing  defaults.  They 
maintain  that  loan  defaults  are  most 
often  a  result  of  divorce,  loss  of 
employment,  or  catastrophic  illness,  and 
the  fact  that  the  borrower  has  some 
equity  in  the  property  does  nothing  to 
mitigate  the  real  causes  of  the  default. 
Several  commenters  indicated  that, 
unless  the  property  has  a  market  value 
at  least  20  percent  above  the 
outstanding  loan  balances  on  the 
property,  foreclosure  by  the  lender  or 
HUD  will  probably  result  in  a  loss,  due 
to  the  time  required  to  foreclose  and 
dispose  of  the  property  and  the  cost  of 
carrying  the  senior  liens. 

A  number  of  commenters  also 
indicated  that  determining  the  market 
value  of  the  home  will  be  costly  and 
time-consuming  for  borrowers  and 
lenders.  With  new  Federal  and  State 
rules  on  the  approval  and  licensing  of 
appraisers,  it  can  be  expected  that  the 
cost  of  appraisals  will  increase,  and  a 
$200  to  $300  fee  for  an  appraisal  is 
unreasonable  on  property  improvement 
loans  as  small  as  $5,000. 

Finally,  a  number  of  commenters 
recommended  that,  if  the  Department  is 
insistent  on  having  an  equity 
requirement,  it  should  be  applicable 
only  to  loans  above  the  present  single 
family  loan  limit  of  $17,500  (assuming 
that  the  Department  is  planning  to 
increase  that  limit  to  $25,000  as 
authorized  in  the  Cranston-Gonzalez 
National  Affordable  Housing  Act). 
Several  commenters  also  recommended 
that  consideration  be  given  to  permitting 
title  examination  costs  and  appraisal 
fees  to  be  financed  with  the  loan 
proceeds. 

The  Department  has  given  serious 
consideration  to  all  of  Uie  comments  and 
concerns  expressed  about  this  proposal, 
and  agrees  that  to  require  equity  for  all 
property  improvement  loans  over  $5,000 
would  be  unreasonable  and 
burdensome.  At  the  same  time,  the 
Department  is  concerned  about  the 
Department's  exposure  to  claim  losses 
on  larger-sized  loans,  as  those  loans 
become  a  larger  share  of  the  outstanding 
portfolio.  Therefore,  the  Department  has 
revised  SS  201.20(a)(3)  and  201.26(a)(1) 
to  require  that,  for  any  property 
improvement  loan  or  combination  of 
such  loans  on  the  same  property  with  a 
total  principal  balance  in  excess  of 
$15,000,  the  borrower  must  have  equity 
in  the  property  being  improved  at  least 
equal  to  the  loan  amount.  However,  this 
requirement  would  not  be  applicable  to 
any  loan  originated  by  or  on  behalf  of  a 


governmental  institution  to  provide 
assistance  to  a  low-  or  moderate-income 
family  or  individual.  As  dehned  in 
§  202.2(e),  the  term  “governmental 
institution"  includes  any  Federal,  State 
or  municipal  agency,  and  thus,  these 
agencies  are  exempt  from  the  equity 
requirement  on  Title  I  loans  that  provide 
assistance  to  low-  and  moderate-income 
families  and  individuals. 

As  previously  noted,  several 
commenters  recommended  that  the 
costs  of  title  examination  and  appraisal 
fees  be  allowed  to  be  flnanced  with  the 
loan  proceeds,  to  reduce  the  borrower's 
upfront  costs  and  make  the  equity 
requirement  less  onerous.  In  response, 
the  Department  has  revised 
§  201.25(b)(1)  to  include  title 
examination  costs  and  appraisal  fees  in 
the  list  of  fees  and  charges  that  may  be 
financed  with  the  proceeds  of  a  property 
improvement  loan:  however,  appraisal 
fees  are  only  eligible  for  Hnancing  if 
incurred  in  connection  with  a  loan  or 
combination  of  loans  on  the  same 
property  with  a  total  principal  balance 
in  excess  of  $15,000. 

Completion  Certificates  for  Direct 
Loans 

The  proposed  rule  would  amend 
§  201.40(b]  to  delete  a  requirement  that 
the  contractor  or  seller  must  sign  the 
completion  certificate  on  a  direct 
property  improvement  loan.  The 
Department  had  concluded  that  this 
procedure  imposed  an  unwarranted 
requirement  on  the  contractor  or  seller 
to  certify  that  the  property 
improvements  were  eligible  under  the 
Title  I  regulations,  when  the  contractor 
or  seller  was  not  a  party  to  the  loan 
transaction.  This  section  would  also  be 
amended  to  require  that,  if  the  borrower 
fails  to  submit  a  completion  certificate 
within  the  time  limits  specified  in  this 
section,  an  on-site  inspection  must  be 
conducted  by  the  lender  or  its  agent  to 
verify  the  eligibility  of  the  improvements 
and  determine  whether  the 
improvements  have  been  completed. 

No  comments  were  received  on  these 
amendments,  and  they  are  being 
adopted  as  published  in  the  proposed 
rule,  except  for  some  minor  changes  in 
wording. 

Property  Inspections 

The  proposed  rule  would  amend 
§  201.40(b)(2)  to  eliminate  the 
requirement  for  an  on-site  inspection  on 
any  property  improvement  loan  under 
$7,500;  however,  it  would  be  retained  for 
all  direct  property  improvement  loans  of 
$7,500  or  more.  In  addition,  the  proposed 
rule  would  require  the  lender  or  its 
agent  to  conduct  an  on-site  inspection 
for  any  dealer  property  improvement 


loan  of  $7,500  or  more,  to  be  carried  out 
prior  to  the  disbursement  of  funds  to  the 
dealer. 

Only  one  comment  was  received  on 
the  proposal  to  eliminate  the  inspection 
requirement  for  loans  under  $7,500, 
recommending  that  an  inspection  be 
required  on  all  dealer  loans,  regardless 
of  the  amount.  The  Department  has  no 
objection  if  a  lender  wishes  to  conduct 
inspections  on  all  dealer  loans,  but  that 
decision  should  be  up  to  the  lender. 

A  total  of  86  comments  were  received 
on  the  proposal  to  require  that 
inspections  be  conducted  on  all  dealer 
loans  of  $7,500  or  more  prior  to  loan 
disbursement,  rather  than  after 
disbursement  as  required  by  the  present 
regulations.  All  of  the  comments  were 
opposed  to  requiring  a  pre-disbursement 
inspection;  some  of  the  objections  raised 
included  the  need  for  additional  stafHng 
to  carry  out  the  inspection  quickly,  the 
travel  distances  involved  to  reach  the 
improved  properties,  and  scheduling 
problems  with  borrowers  who  are 
working  out  of  the  home  during  regular 
business  hours.  While  these  same 
factors  are  involved  whether  inspections 
are  conducted  before  or  after 
disbursement,  the  Department  agrees 
that  staffing,  scheduling  and  distance 
factors  are  more  signiflcant  when  the 
improvements  have  been  completed  to 
the  borrower's  satisfaction  and  the 
dealer  is  waiting  to  be  paid. 

Many  of  the  commenters  supported  a 
procedure  of  conducting  a  pre¬ 
disbursement  telephone  interview  with 
the  borrower  to  determine  that  the  work 
was  completed  to  the  borrower's 
satisfaction,  and  a  few  commenters 
suggested  that  the  completion  certiHcate 
should  eliminate  the  need  for  an  on-site 
inspection.  However,  past  experience 
has  shown  that  some  dealers  have  had 
borrowers  sign  completion  certfficates 
in  advance,  in  spite  of  clear  warnings  on 
the  certificate  not  to  sign  it  until  the 
work  is  completed.  Dealers  have  also 
been  known  to  coach  borrowers  to  give 
the  “right''  answers  in  telephone 
interviews.  In  the  Department's  view, 
neither  of  these  approaches  is  an 
adequate  substitute  for  having  a 
representative  of  the  lender  determine 
on-site  that  the  terms  and  conditions  for 
the  loan  have  been  met. 

Because  of  the  staffing,  scheduling 
and  distance  problems  cited  earlier,  the 
Department  has  decided  to  retain  the 
present  post-disbursement  inspection 
requirement  for  all  property 
improvement  loans  of  $7,500  or  more. 
However,  the  lender  or  its  agent  must 
complete  the  inspection  on  all  dealer 
loans  within  60  days  after  the  date  of 
disbursement.  .On  direct  loans,  the 
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lender  or  its  agent  must  complete  the 
inspection  within  60  days  after  receipt  of 
the  completion  certificate  from  the 
borrower,  or  as  soon  as  the  lender  . 
determines  that  the  borrower  is 
unwilling  to  cooperate  in  submitting  a 
completion  certiHcate.  If  the  borrower 
will  not  cooperate  in  permitting  an  on¬ 
site  inspection,  the  lender  shall  report 
that  fact  to  the  Secretary.  These 
requirements  are  contained  in  a  new 
§  201.40(c). 

Proceeding  Against  the  Loan  Security 

The  proposed  rule  would  amend 
§§  201.51(a]  (1)  and  (2)  to  permit  the 
lender  to  proceed  against  the  secured 
property  and  later  submit  an  insurance 
claim  if  the  lender  (a)  obtains  a  HUD- 
approved  appraisal  of  the  property,  (b) 
proceeds  against  the  secured  property  in 
compliance  with  all  applicable  State  and 
local  laws,  and  (c)  takes  all  actions 
necessary  to  preserve  its  rights  to  obtain 
a  valid  and  enforceable  deficiency 
judgment  against  the  borrower.  The 
Department  expected  that  giving  lenders 
the  opportunity  to  pursue  foreclosure 
and  also  file  a  claim  for  any  deficiency 
would  reduce  claim  losses  for  both 
lenders  and  the  Department. 

Only  two  comments  were  received  on 
this  proposal.  One  conunenter 
recommended  that  the  amount  of  any 
deficiency  balance  be  limited  to  the 
original  loan  amount,  so  that  the 
Department  is  not  faced  with  paying  a 
claim  that  is  larger  than  it  would  have 
been  without  foreclosure.  The  other 
commenter  suggested  that  the  proposed 
amendment  be  revised  to  deal  with 
those  States  where  a  foreclosure  against 
the  property  precludes  the  lender’s 
having  any  right  to  a  deficiency 
judgment  against  the  borrower. 

In  response  to  these  conunents,  the 
Department  has  revised  §  201.51(a)(2}  to 
require  that  the  lender  obtain  the  prior 
approval  of  the  Secretary  before 
proceeding  against  the  secured  property. 
The  Secretary’s  decision  will  be  based 
upon  all  relevant  factors,  including  but 
not  limited  to  the  appraised  value  and 
the  amount  of  all  outstanding  loan 
obligations  on  the  property,  the 
estimated  costs  of  foreclosure  and 
disposition,  and  the  anticipated  time  to 
dispose  of  the  property.  In  proceeding 
against  the  property,  the  lender  must 
comply  with  all  applicable  State  and 
local  laws  and  take  all  actions 
necessary  to  preserve  its  rights,  if  any, 
to  obtain  a  valid  and  enforceable 
deficiency  judgment  against  the 
borrower. 

Manufactured  Home  Loan  Reforms 

The  proposed  rule  contained  a 
number  of  changes  that  would  be  made 


to  the  manufactured  home  loan  program 
in  the  areas  of  nonfinanceable  items, 
site  inspections,  refinancing  of 
combination  loans,  proceeding  against 
the  loan  security,  and  maximum  loan 
amounts  for  repossessed  homes. 

Nonfinanceable  Items 

The  proposed  rule  would  amend 
§1  201.10(b)(1)  and  (d)(1)  to  prohibit  the 
cost  of  itemized  specialty  items  from 
being  included  in  the  calculation  of  the 
maximum  loan  amount.  Section  201.2(ii), 
which  would  also  be  deleted,  defines 
"specialty  items’’  as  including  extended 
warranty  or  service  contracts  and  the 
purchase  of  wheels  and  axles.  The 
rental  of  wheels  and  axles  would 
continue  to  be  eligible  for  financing. 

Nine  comments  were  received  in 
opposition  to  the  proposal  to  exclude  the 
cost  of  extended  warranties  and  service 
contracts  from  the  maximum  loan 
amount  calculation.  The  commenters 
maintained  that  extended  warranties 
and  service  contracts  protect  the 
lender’s  security  interest,  add  value  to 
the  home,  make  resale  more  feasible, 
and  protect  the  subsequent  purchaser. 
They  indicated  that  borrowers  who 
cannot  finance  these  items  will 
generally  not  purchase  the  coverage 
separately,  and  when  problems  occur, 
the  resulting  costs  could  force  the 
homeowner  into  default  and  foreclosure. 

The  Department  has  found  that 
extended  warranties  and  service 
contracts  are  seldom  financed  to  any 
great  degree  as  part  of  Title  I  loans,  and 
therefore,  the  elimination  of  these  items 
should  not  have  a  major  imfsct.  The 
borrower  who  wishes  to  purchase  such 
coverage  is  not  precluded  fit)m  doing  so. 
as  long  as  the  premiums  are  not 
included  in  the  maximum  loan  amount 
calculation.  'Therefore,  the  proposal  to 
exclude  the  cost  of  extended  warranties 
and  service  contracts  fi^m  the 
maximum  loan  amount  calculation  is 
being  adopted  without  change. 

Seven  commenters  oppos^  the 
Department’s  proposal  that  the  cost  of 
purchasing  wheels  and  axles  be 
excluded  fi:t)m  the  maximum  loan 
amount  calculation.  Many  of  the 
commenters  reconunended  that  the 
Department  delay  the  implementation  of 
this  change  to  give  time  for  further  study 
of  how  it  would  work.  ’They  pointed  out 
that  there  is  no  industry-wide  rental 
system,  and  even  thou^  somie 
reconditioned  wheels  and  axles  are 
used  in  the  construction  process, 
manufacturers  are  not  in  the  business  of 
renting  them.  For  a  rental  system  to 
work,  manufacturers  will-have  to 
determine  the  cost  of  providing  the  '"  ; 
wheels  and  axles  until  hdmes  are  '  ' 
ultimately  sited,  and  implettient  a-  ‘  ^ 


retrieval  system  for  returning  the  wheels 
and  axles  to  the  factory.  As  an 
alternative  to  making  this  change, 
several  commenters  suggested  that  the 
Department  require  that  a  strongly 
worded  warning  be  furnished  to  the 
borrower  about  the  consequences  of 
removing  the  wheels  and  axles. 

The  Department  notes  that  the 
placement  certificate  executed  by  the 
borrower  already  contains  a 
certification  that  the  wheels  and  axles 
will  not  be  sold  or  disposed  of  without 
the  lender’s  permission.  However,  a  1988 
audit  of  the  manufactured  home  loan 
program  by  HUD’s  Office  of  Inspector 
General  found  that  the  practice  of 
wheels  and  axles  being  sold  by  the 
borrower  was  growing.  In  its  response 
to  the  audit  report,  the  Department 
stated  that,  given  the  small  dollar 
amounts  involved  and  the  uncertainties 
of  proving  whether  the  wheels  and  axles 
were  removed  by  the  dealer  and  the 
borrower,  it  would  be  difficult  to 
prosecute  such  violations  of  the 
regulations  under  the  U.S.  Criminal 
Code.  However,  the  Department 
indicated  that  the  problem  of  false 
certifications  could  be  prevented  by 
eliminating  the  purchase  of  wheels  and 
axles  as  an  item  that  could  be  financed. 

The  trade  associations  representing 
the  manufactured  housing  industry  have 
been  aware  for  some  time  that  a 
prohibition  against  the  purchase  of 
wheels  and  axles  was  included  in  the 
Department’s  proposed  regulatory 
agenda,  and  the  Department  believes 
that  the  manufactured  housing  industry 
has  had  ample  time  to  determine  how  it 
will  cope  with  this  prohibition. 

Therefore,  the  proposal  is  being  adopted 
without  change. 

The  proposed  rule  also  would  amend 
§  201.25(b)(2)  to  prohibit  the  financing  of 
any  premiiuns  for  hazard  insurance, 
secured  interest  protection  insurance, 
flood  insurance,  extended  warranty 
coverage,  or  extended  service  contracts 
on  the  manufactured  home,  whether 
offered  by  the  manufacturer  or  the 
dealer.  At  the  present  time,  premiums 
paid  by  the  borrower  for  up  to  three 
years  of  such  coverage  may  be  included 
in  the  loan  amount,  as  long  as  their 
inclusion  does  not  cause  the  maximum 
loan  amount  specified  in  §  201.10  to  be 
exceeded. 

bi  the  preamble  to  the  proposed  rule, ' 
the  Department  indicated  that  it  had 
conducted  an  extensive  evaluation  of 
the  "soft  costs’*  that  are  typically 
included  in  the  loan  amount,  but  add 
little  or  no  value  in  the  event  that  the  ' 
borrower  defaults  on  the  loan  and  the 
home  ntust  be  .repossessed.  Some  of  - 
these  cost  items  (transportation,  set-up. 
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skirting,  air  conditioning,  and  sales 
taxes)  are  needed  to  make  the  home 
usable  and  livable,  and  they  usually 
cannot  be  deferred  or  paid  for  in  some 
other  way.  If  these  cost  items  could  not 
be  Financed,  the  borrower  would  have 
no  choice  except  to  pay  for  them  in 
cash,  thereby  increasing  what  is  already 
a  substantial  downpayment.  In  the  case 
of  premiums  for  hazaid  insurance,  flood 
insurance,  extended  warranties  and 
service  contracts,  the  Department 
expressed  the  view  that  these  items  are 
generally  payable  on  an  annual  basis, 
and  could  be  eliminated  from  the  loan 
without  severely  impacting  on  the 
borrower’s  cash  investment  in  the 
manufactured  home. 

Eleven  comments  were  received  in 
opposition  to  this  proposed  amendment, 
particularly  the  prohibition  against 
financing  hazard  insurance  and  flood 
insurance  premiums.  Most  of  the 
commenters  stated  that  excluding 
hazard  insurance  coverage  as  an  eligible 
item  for  financing  would  increase  the 
Department's  losses  on  insurance 
claims,  not  reduce  them.  The 
commenters  challenged  the 
Department's  assertion  that  these  costs 
could  be'eliminated  from  the  loan 
without  severely  impacting  on  the 
borrower’s  cash  investment  They 
pointed  out  that,  in  addition  to  a 
minimum  cash  downpayment  of 
approximately  ten  percent  of  the 
purchase  price  of  the  home,  the 
borrower  will  have  to  make  a 
substantial  cash  investment  to  obtain 
hazard  insurance  coverage  (and  flood 
insurance,  where  required)  for  at  least 
the  flrst  year.  Several  commenters 
recommended  that  at  a  minimum,  the 
Department  should  permit  the  first  year 
of  hazard  insurance  and  flood  insurance 
premiums  to  be  included  in  the  loan 
amount 

The  Department  has  reviewed  and 
considered  the  comments  received  in 
response  to  the  current  proposal,  as  well 
as  the  26  comments  received  in  response 
to  an  eaiiier  proposed  rule  published  in 
the  Federal  Register  on  August  15, 1988 
(53  FR  30697),  in  which  the  Department 
had  proposed  to  reduce  the  number  of 
years  of  hazard  insurance  coverage  that 
could  be  flnanced  from  three  years  to 
one  year.  The  Department  has  decided 
to  revise  §  201.25(b)(2)  to  permit  the  loan 
amount  to  include  ^e  cost  of  premiums 
for  hazard  insurance  and  secured 
interest  protection  coverage  for  the  first 
year  of  ^e  loan  term,  including 
premiums  for  flood  insurance  where 
applicable. 

The  Department  shares  the  concern  of 
many  lenders  that  limiting  the  financing 
of  hazard  insurance  to  one  year  may 


create  problems  when  the  premiums  for 
the  second  and  subsequent  years  come 
due.  To  ensure  that  hazard  insurance  is 
maintained  at  an  adequate  level,  the 
Department  strongly  recommends  that 
lenders  establish  escrow  accounts  to 
receive  regular  installment  payments 
from  borrowers  and  to  pay  the 
premiums  for  such  coverage,  including 
premiums  for  flood  insurance  where 
applicable.  In  a  future  rulemaking,  the 
Department  expects  to  propose  an 
amendment  to  the  regulations  to  require 
that  lenders  establish  and  maintain 
escrow  accounts  to  pay  for  hazard 
insurance  and  flood  insurance 
premiums.  While  the  primary  purpose  of 
these  escrow  accounts  would  be  to 
ensure  that  funds  are  accumulated  for 
the  payment  of  hazard  insurance 
premiums,  the  Department  has  no 
objection  to  their  use  for  other  purposes, 
such  as  the  payment  of  real  property  or 
personal  property  taxes  or  loan 
insurance  premiums. 

Site  Inspections 

The  proposed  rule  would  add  a  new 
§  201.26(b)(6)  to  require  that  the  lender 
or  its  agent  conduct  a  site-of-placement 
inspection  in  connection  with  any 
manufactured  home  purchase  loan  or 
combination  loan.  This  inspection  would 
be  conducted  prior  to  the  disbursement 
of  funds  to  the  dealer  or  seller,  or  before 
final  approval  in  the  case  of  a 
previously  uninsured  loan  being 
reflnanced  under  Title  I.  The  purpose  of 
the  inspection  would  be  to  verify  that  (a) 
the  terms  and  conditions  of  the  purchase 
contract  have  been  met;  (b)  the 
manufactured  home  and  any  itemized 
options  and  appurtenances  have  been 
delivered  and  installed;  (c)  the 
manufactured  home  has  been  properly 
erected  or  installed  on  the  homesite 
without  any  structural  damage  or  other 
defects  resulting  from  its  transportation 
or  installation,  and  all  plumbing, 
mechanical  and  electrical  systems  are 
fully  operational;  and  (d)  for  any  dealer 
loan,  the  placement  certiflcate  executed 
by  the  borrower  and  the  dealer  is  in 
order. 

Eight  comments  were  received  on  this 
issue,  all  of  them  stating  that  the 
requirement  for  a  pre-disbursement 
inspection  would  be  burdensome  and 
costly.  Their  objections  were  similar  to 
those  raised  by  commenters  on  the 
proposal  for  pre-disbursement 
inspection  on  property  improvement 
loans  (i.e.,-the  need  for  additional 
staffing  to  carry  out  the  inspection 
quickly,  the  travel  distances  involved  to 
reach  homesites,  and  scheduling 
problems  with  borrowers  who  are 
working  out  of  the  home  during  regular 
business  hours).  A  few  commenters  also 


expressed  a  concern  that  the 
Department  seemed  to  be  requiring  an 
engineering  inspection  of  the  home’s 
installation,  which  would  be  very  costly. 
Several  commenters  suggested  that  a 
better  solution,  given  the  concerns 
raised  above,  would  be  to  require  a 
telephone  interview  with  the  borrower 
prior  to  loan  disbursement,  followed  by 
an  on-site  inspection  within  60  days 
after  disbursement. 

As  noted  earlier  in  the  discussion  of 
property  improvement  loan  inspections, 
many  of  the  factors  being  brought  up  as 
obstacles  exist  whether  the  inspection  is 
conducted  before  or  after  disbursement 
However,  the  commenters  do  raise  a 
legitimate  concern  that  staffing, 
scheduling  and  distance  factors  are 
more  significant  when  the  home  has 
been  delivered  and  installed  to  the 
borrower’s  satisfaction  and  the  dealer  is 
waiting  to  be  paid. 

Therefore,  the  Department  has 
decided  to  establish  a  new  S  201.40(d)  to 
require  that  for  any  loan  involving  the 
sale  of  a  manufactured  home  by  a 
dealer,  the  lender  (or  an  agent  of  the 
lender  that  is  not  a  manufactured  home 
dealer)  must  conduct  a  site-of-placement 
inspection  within  60  days  after  the  date 
of  disbursement  The  inspection  will  be 
to  verify  that  (a)  the  terms  and 
conditions  of  the  purchase  agreement 
have  been  met;  (b)  the  manufactured 
home  and  any  itemized  options  and 
appurtenances  have  been  delivered  and 
installed;  and  (c)  the  placement 
certificate  executed  by  the  borrower  and 
the  dealer  is  in  order. 

The  Department  has  also  revised 
§  201.26(b)(6)  so  that  it  applies  only  to 
inspections  in  connection  with  direct 
loans  for  the  purchase  of  a 
manufactured  home  or  a  home  and  lot. 

In  these  situations,  the  lender  (or  an 
agent  of  the  lender  that  is  not  a 
manufactured  home  dealer)  must 
conduct  the  inspection  prior  to  loan 
disbursement,  to  verify  that  (a)  the 
terms  and  conditions  of  the  purchase 
contract  have  been  met;  (b)  the 
manufactured  home  and  any  itemized 
options  and  appurtenances  have  been 
delivered  and  installed;  and  (c)  the 
manufactured  home  has  been  properly 
erected  or  installed  on  the  homesite 
without  any  apparent  structural  damage 
or  other  serious  defects  resulting  from  . 
its  transportation  or  installation,  and  all 
plumbing,  mechanical  and  electrical 
systems  are  fully  operational. 

Refinancing  of  Combination  Loans 

The  proposed  rule  would  add  new 
§S  201.10(f)(5)  and  201.11(c)(4)  and 
would  amend  S  9  201.19(a)(3), ... 
201.21(b)(1)  and  201.23(d)  to  permit  the.. 
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proceeds  of  a  combination  loan  to  be 
used  for  the  purchase  of  a  manufactured 
home  lot  in  connection  with  the 
reOnancing  of  a  manufactured  home 
already  owned  by  the  borrower. 

Two  comments  were  received  in 
support  of  these  changes,  and  they  are 
being  adopted  without  change  from  the 
proposed  rule. 

Proceeding  Against  the  Loan  Security 

The  proposed  rule  would  redesignate 
$  201.51(b)(1)  as  §  201.51(b)(2)  and 
would  amend  it  to  require  that  a  visual 
inspection  and  preparation  of  a 
condition  report  be  carried  out  by  the 
lender  or  its  agent  on  all  manufactured 
home  loans  prior  to  foreclosure  or 
repossession.  If  the  lender  determines 
that  the  borrower  had  abandoned  the 
property,  the  lender  would  be  expected 
to  take  immediate  steps  to  secure  and 
preserve  the  property,  and  would  not 
have  to  send  a  notice  of  default  and 
acceleration  to  the  parties  who  are 
liable  for  the  repayment  of  the  loan, 
unless  required  to  do  so  by  State  law. 

No  comments  were  received  on  this 
amendment.  The  Department  has 
determined  that  it  should  retain  the 
present  requirement  that  a  notice  of 
default  and  acceleration  be  sent  to  the 
borrower,  even  in  cases  where  it  is 
evident  that  the  property  has  been 
abandoned.  At  the  same  time,  the 
Department  recognizes  the  lender’s 
responsibility  to  protect  its  interest  in 
the  property  securing  the  loan. 

Therefore,  §  201.51(b)(2)  has  been 
revised  to  provide  that,  if  the  lender 
determines  that  the  property  has  been 
abandoned,  the  lender  may  take  such 
steps  as  are  permitted  under  State  or 
local  law  to  repossess  or  foreclose  upon 
the  property,  without  waiting  for  the 
notice  period  required  under  §  201.50(b) 
to  run. 

The  proposed  rule  also  would  amend 
§  201.51(b)(3)  to  require  that  the  HUD- 
approved  appraisal  of  the  property  be 
performed  on  the  homesite,  unless  the 
site  owner  requests  in  writing  that  the 
home  be  removed  before  the  appraisal 
can  be  performed.  In  a  related  change, 

$  201.55(b)(3)  would  be  amended  to 
explicitly  state  that  the  costs  of  site 
inspection  and  property  appraisal  in 
connection  with  the  repossession  are 
eligible  for  reimbursement  as  part  of  the 
lender's  insurance  claim. 

Two  comments  were  received 


the  lender  may  not  be  able  to  obtain  a 
letter  refusing  permission  to  have  the 
home  appraised  and  resold  on-site. 

The  Department  continues  to  believe 
that  lenders  could  do  more  to  obtain 
higher  resale  prices  by  selling  homes  on¬ 
site,  and  for  this  reason,  the  requirement 
for  an  on-site  appraisal  is  being 
adopted.  However,  it  is  clear  that  a 
lender  cannot  compel  a  site  owner  to 
provide  a  written  request  for  removal  of 
the  home.  Therefore,  $  201.51(b)(3)  has 
been  revised  to  state  that  the  appraisal 
shall  be  performed  on  the  homesite, 
unless  the  site  owner  requires  that  the 
home  be  removed  before  the  appraisal 
can  be  performed.  When  this  occurs,  the 
lendei' should  document  the  loan  Hie  as 
to  the  efforts  made  to  seek  cooperation 
from  .the  site  owner  and  the  owner’s 
response,  whether  written  or  oral. 

Maximum  Loan  Amount  for 
Repossessed  Homes 

The  proposed  rule  would  delete 
S§  201.10(bK3)  and  (d)(3)  from  the 
regulations,  and  would  amend 
§S  201.10(b)(2)  and  (d)(2)  to  indicate  that 
the  maximum  loan  amount  for  all 
existing  manufactured  homes  and  home 
and  lot  combinations  would  be  based 
upon  the  lesser  of  the  purchase  price  or 
the  appraised  value.  The  sections  to  be 
deleted  had  been  included  in  the 
regulations  in  a  belief  that  they  would 
help  prevent  "low  ball"  appraisals  by 
independent  fee  appraisers,  which 
would  drive  down  the  resale  price  of 
repossessed  or  foreclosed  properties. 
This  is  no  longer  a  relevant  issue,  since 
all  appraisals  of  repossessed  or 
foreclosed  units  are  now  carried  out 
under  a  contract  with  the  Department.  In 
addition,  the  Department  has 
determined  that  the  application  of  these 
sections  has  always  resulted  in  the 
purchase  price,  and  not  the  appraised 
value,  being  the  determinant  of  the  loan 
amount.  As  a  consequence,  if  the 
purchase  price  is  higher  than  the 
appraised  value,  the  Department  could 
be  insuring  a  loan  amount  that  is  greater 
than  the  value  of  the  property. 

No  comments  were  received  on  these 
amendments,  and  they  are  being  , 
adopted  as  published  in  the  proposed 
rule. 

Other  Amendments  to  Part  201 

Increased  Fees  and  Charges 


objecting  to  the  requirement  for  an  on-  At  the  request  of  a  number  of 

site  appraisal.  The  commenters  stated  commenters,  the  Department  has 

>  that  the  decision  on  whether  to  leave  a  reviewed  the  present  allowances  for 

home  on-site  versus  moving,  it  to  a  >  certain  fees  and  charges  that  are  >  ^ 

dealership  for^resale  is  a  decision  best  .  permitted  under  the  regulations  to  '  >■'  > '  : 
made  by  the  lender  under  the  partictder.  '  determinewhether  theyshouldbe- 
pircumstancea.  They  also  noted  that  the  increased.  In  die  six  years  since  the  ;  ^ 
site  owner  may.be  se  uncooperative  that  present  allowances  were  published;<  the  ^  ’ 


fees  paid  by  lenders  for  on-site 
inspections  and  the  charges  paid  by 
manufactured  home  dealers  for 
transportation,  set-up,  anchoring,  and 
skirting  have  increased  significantly  due 
to  inflation.  In  addition,  the  Department 
has  determined  that  a  $25  handling 
charge  for  the  processing  of  refinancings 
and  modifrcation  agreements  is 
unreasonably  low.  Therefore,  the 
Department  is  making  the  following 
revisions: 

1.  In  §  201.10(b)(1),  the  allowance  for 
transportation,  set-up  and  anchoring 
charges  is  increased  from  $600  to  $750 
per  module,  and  the  allowance  for 
skirting  costs  is  increased  from  $400  to 
$500. 

2.  In  §  201.10(d)(1),  the  allowance  for 
transportation,  set-up  and  anchoring 
charges  is  increased  from  $900  to  $1,200 
per  module. 

3.  In  §  201.25(b)  (1)  and  (2),  the 
allowance  for  inspection  of  the  property 
is  increased  from  $50  to  $75. 

4.  In  S  201.25(c)(10),  the  handling 
charge  to  reHnance  or  modify  an 
existing  loan  is  increased  from  $25  to 
$100. 

5.  In  §  201.55(b)(3),  the  allowance  for 
actual  cost  of  removing  and  transporting 
the  manufactured  home  is  increased 
from  $600  to  $750  per  module. 

Manufacturer’s  Certification 

Two  commenters,  both  trade 
associations  for  the  manufactured 
housing  industry,  raised  an  issue  that 
has  been  unresolved  since  the  Title  I 
regulations  were  recodified  in  January 
1986.  At  that  time,  the  definition  of 
"manufacturer’s  invoice”  in  §  201.2(p) 
(which  is  §  201.2(r)  in  this  rule)  included 
a  manufacturer’s  certification  that  is 
required  on  every  invoice  for  a 
manufactured  home  being  Hnanced  with 
a  Title  I  loan.  The  certification  states  in 
relevant  part  as  follows: 

The  undersigned  certifies  under  applicable 
criminal  and  civil  penalties  for  fraud  and 
misrepresentation  that  *  *  *  (3)  except  for 
any  payments  of  volume  incentives  or  special 
benefits  related  to  this  transaction,  all  such 
prices  and  charges  exclude  atiy  costs  of — and 
the  manufacturer  will  make  no  payments  to 
or  for  the  benefit  of  the  dealer  and/or  home 
purchaser  concerning — trade  association  fees 
or  charges,  discounts,  bonuses,  refunds, 
rebates,  prizes,  loan  discount  points  or  other 
financing  charges,  or  anything  else  of  more 
than  a  nominal  value  of  $10  which  will  inure 
to  the  benefit  of  the  dealer  and/or  home 
purchases  at  any  date. 

After  this  certification  became  part  of 
'  the  regulations  in  1986,  several 
.  manufactured  housing  industry  trade  «.  > 
associations  submitted  a  proposal  to  the 

•  Department  for  the  use  of  an  FHA  > . 

'invoicesupplement.  which  would  allow  •' 
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manufacturers  to  deduct  from  their 
invoices  any  payments  to  dealers  or 
home  purchasers  that  were  prohibited 
under  the  certification.  These  trade 
associations  pointed  out  that,  at  the  time 
the  invoice  is  issued,  the  manufacturer 
often  does  not  know  whether  the  home 
is  to  be  financed  with  a  Title  I  loan,  and 
it  would  be  unreasonable  to  expect 
manufacturers  to  conform  to  the 
Department's  invoicing  requirements 
when  most  manufactured  homes  are  not 
financed  under  Title  I.  The  Department 
agreed  to  the  use  of  the  FHA  invoice 
supplement  so  that  manufacturers  would 
not  have  to  issue  new  invoices  on 
already  completed  homes  being 
financed  with  Title  I  loans.  The  FHA 
invoice  supplement  would  be  attached 
to  and  made  a  part  of  the  original 
invoice,  cuid  the  manufacturer  would 
make  its  certification  on  the  supplement 

Although  this  procedure  has  been  in 
effect  for  the  past  five  years,  it  is  flawed 
because  the  phrase  “and  the 
manufacturer  will  make  no  payments  to 
or  for  the  benefit  of  the  dealer  and/or 
home  purchaser  concerning”  in  the 
manufacturer's  certification  is  often  not 
true.  Although  such  payments  have  been 
backed-out  of  the  invoice  for  purposes 
of  calculating  the  maximum  loan  amount 
under  S  201.10.  they  nevertheless  may 
have  been  made,  llie  commenters  urged 
that  the  Department  resolve  this 
situation  by  deleting  the  phrase  quoted 
above. 

The  Department  agrees  that  some 
change  in  the  certification  is  needed  to 
conform  it  to  the  realities  of  the 
situation.  However,  the  Department  is 
concerned  that  simply  removing  the 
above-quoted  phrase  would  permit  the 
manufacturer  to  make  payments  to  or 
for  the  benefit  of  the  dealer  or  home 
purchaser  which  are  outside  of  the 
invoice,  and  such  payments  could  result 
in  circumvention  of  the  limitations  on 
the  maximum  loan  amount  under 
S  201.10  or  the  minimum  downpayment 
required  of  the  borrower  under  §  201.23. 
Therefore,  the  DepfU'tment  has  revised 
the  certification  in  §  201.2(r]  by  deleting 
the  phrase,  so  that  item  (3]  of  Ae 
certification  relates  only  to  the  prices 
and  charges  included  in  the  invoice,  and 
by  adding  a  new  item  (4)  which  states 
that  “the  manufacturer  has  not  made 
and  will  not  make  any  payments  to  or 
for  the  benefit  of  the  dealer  and/or 
home  purchaser  that  are  not  disclosed 
on  this  invoice  or  invoice  supplement” 

Conforming  and  Clarifying  Amendments 

The  Department  has  amended  various 
other  sections  in  Part  201  to  conform 
them  to  the  changes  made  by  this  rule. 

In  addition,  other  changes  have  been 
made  for  the  purpose  oif  clarifying  the 


text  of  the  regulations.  Particular 
attention  is  called  to  the  following 
amendments: 

1.  In  S  201.2.  the  term  “debtor”  has 
been  defined  as  the  borrower,  any  co¬ 
maker  or  co-signer,  and  any  assumptor 
who  is  liable  for  the  repayment  of  a 
defaulted  loan  obligation  insured  under 
part  201. 

2.  The  previous  text  of  §  201.4.  which 
provided  for  extending  the  claim  filing 
period  under  certain  circumstances  if 
the  defaulted  borrower  is  a  “person  in 
military  service”  under  the  Soldiers'  and 
Sailors'  Civil  Relief  Act  of  1940,  has 
been  moved  to  §  201.54(b)(3).  In  its 
place,  a  new  §  201.4  provides  that  words 
in  the  singular  include  the  plural  and 
vice-versa,  unless  the  context  indicates 
otherwise.  This  new  section  is  intended 
to  minimize  disputes  with  lenders  over 
the  adequacy  of  notices  sent  to 
defaulted  borrowers  and  the  need  for  all 
borrowers  to  sign  loan  documents  such 
as  completion  and  placement 
certificates.  Since  this  provision  merely 
codifies  a  long-standing  rule  of 
construction  applicable  to  part  201,  the 
Department  has  determined  that  public 
comment  prior  to  its  adoption  is 
unnecessary. 

3.  In  §  201.10(b)(1),  the  provision  for 
including  the  cost  of  a  garage,  carport, 
patio  or  other  comparable  appurtenance 
in  calculating  the  maximum  amount  of  a 
manufachired  home  purchase  loan  has 
been  changed  from  “actual  cost  to  the 
borrower”  to  “actual  dealer's  cost,”  to 
conform  with  the  other  items  in  the  loan 
calculation  which  are  all  based  upon  the 
wholesale  or  dealer's  cost.  Similarly,  the 
provision  on  appurtenances  in 
connection  with  a  combination  loan  in 

§  201.10(d)(1)  has  been  changed  from 
“actual  cost  to  the  borrower  or  the 
appraised  value”  to  “actual  dealer's 
cost." 

4.  The  provision  for  rebating  unearned 
interest  in  connection  with  full 
prepayment  of  a  loan  has  been  removed 
from  §  201.17.  Interest  on  all  loans  with 
applications  approved  on  or  after 
January  15, 1986  must  be  calculated 
according  to  the  actuarial  method,  and 
thus,  there  should  be  no  unearned 
interest  to  be  rebated.  Loans  with 
applications  approved  prior  to  that  date 
are  subject  to  the  requirements  of  the 
regulations  that  existed  at  the  time  the 
loan  was  made. 

5.  Section  201.21(c)  has  been  amended 
to  require  that  any  permanent 
foundation  for  a  manufactured  home 
must  be  constructed  in  accordance  with 
the  current  edition  of  HUD's  Permanent 
Foundations  Guide  for  Manufactured 
Housing  (HUD  Handbook  4930.3).  In 
addition,  this  section  has  been  amended 


to  clarify  that  the  requirement  for  dealer 
inspection  and  testing  of  the 
manufactured  home  is  applicable  only  in 
cases  where  a  dealer  was  involved  in 
the  sale^of  the  home. 

6.  The  provisions  on  trading-in  an 
existing  manufactured  home  in 

§  201.23(b)(3)  have  been  amended  to 
require  that  the  borrower's  equity  in  the 
existing  home  must  be  based  upon  its 
retail  value  as  determined  by  a  HUD- 
approved  appraisal.  In  response  to  a 
number  of  questions  from  lenders,  this 
section  has  also  been  clarified  to  state 
that  the  trade-in  cannot  result  in  any 
cash  payment  to  the  borrower. 

7.  Action  201.26(a)(2)  has  been 
amended  to  require  that,  if  the  borrower 
plans  to  use  a  dealer  or  contractor  to 
carry  out  the  property  improvements, 
the  lender  shall  obtain  a  copy  of  the 
proposal  or  contract  which  describes  in 
detail  the  work  to  be  performed  and  the 
estimated  or  actual  cost.  If  the  borrower 
plans  to  carry  out  the  work  without  the 
services  of  a  dealer  or  contractor,  the 
borrower  shall  be  required  to  furnish  a 
detailed  written  description  of  the  work 
to  be  performed,  the  materials  to  be 
furnished,  and  their  estimated  cost.  The 
previous  language  stated  in  part  that  “If 
there  is  no  contract, .  .  .  the  borrower 
shall  be  required  separately  to  furnish  a 
written  description  of  the  work  to  be 
performed  and  its  estimated  cost.”  Some 
lenders  have  incorrectly  interpreted  this 
language  as  permitting  them  to  accept 
such  general  categories  of  work  as 
landscaping,  painting,  new  kitchen,  etc., 
without  a  cost  breakdown.  As  a 
consequence,  the  Department  is  seeing 
an  increasing  incidence  of  loan  proceeds 
being  misused  in  connection  with  direct 
property  improvement  loans.  The 
Department  believes  that  rigorous 
adherence  to  this  provision  will  help  to 
assure  that  loan  proceeds  are  used  only 
for  eligible  property  improvements. 

8.  Section  201.26(b)(10),  which 
required  that  the  lender  provide  the 
borrower  with  a  written  notice  six  days 
prior  to  disbursement  on  any 
manufactured  home  loan  disbursed  to 
anyone  other  than  the  borrower,  has 
been  removed.  The  Department  has 
decided  that  this  requirement  is  no 
longer  necessary,  since  execution  of  the 
placement  certificate  on  a  dealer  loan 
constitutes  adequate  notice  that  the  loan 
proceeds  will  be  disbursed  to  die  dealer. 

9.  A  new  §  201.30tc)  has  been  added 
to  provide  that,  with  the  prior  approval 
of  the  Secretary,  the  lender  may  use 
electronic  transmission  to  report  loans 
for  insurance.  Electronic  loan  reporting 
had  been  requested  by  a  number  of 
lenders,  and  the  Department  now  has 
the  ability  to  accommodate  such 
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requests.  The  Department  has 
determined  that  public  comment  on  this 
new  provision  is  unnecessary,  since 
electronic  loan  reporting  is  not 
mandatory  and  will  be  more  efficient  for 
those  lenders  who  elect  to  use  it. 

10.  Section  201.54(d)  has  been 
amended  to  provide  that,  in  connection 
with  a  claim  submission,  the  assignment 
of  any  security  interest  to  the  United 
States  shall  be  recorded  in  the  local 
jurisdiction,  unless  the  Secretary 
determines  that  recordation  by  the 
lender  in  that  jurisdiction  is  impractical. 
The  Department  has  seen  several 
instances  of  local  jurisdictions  refusing 
to  accept  such  assignments  for 
recordation  either  because  of  the  form  of 
the  security  instrument,  or  because  of  a 
State  or  local  law  requiring  prior 
acceptance  of  the  assignment  by  the 
United  States.  This  amendment  provides 
the  necessary  latitude  for  dealing  with 
these  situations. 

Amendments  to  Part  200 

The  proposed  rule  contained  a 
proposal  to  remove  subparts  F  and  R 
from  part  200.  Subpart  F  contains  a 
general  description  of  the  Title  I 
program  as  it  existed  in  1971,  and  has 
never  been  amended.  Subpart  R  on 
Claims  Collection  Standees  has  not 
been  revised  since  1983.  No  comments 
were  received  in  response  to  these 
changes,  and  they  are  being  adopted  as 
published  in  the  proposed  rule. 
Provisions  relating  to  Title  I  debt 
collection  are  to  be  included  in  a  new 
subpart  G  of  part  201,  which  will  be  the 
subject  of  future  rulemaking. 

The  Department  is  also  removing 
§  200.89  in  subpart  D  of  part  200.  Section 
200.89  delegated  authority  to  a 
Substantial  Compliance  Committee  to 
exercise  the  Secretary’s  waiver 
authority  under  9  201.5(b),  and  provided 
for  Committee  members  to  be  appointed 
by  the  Secretary  or  the  Assistant 
Secretary  for  Housing.  In  accordance 
with  section  7(q)(2)  of  the  Department  of 
Housing  and  Urban  Development  Act, 
which  was  added  by  section  106  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub.L 
101-235,  approved  December  15, 1989), 
the  Secretary’s  waiver  authority  may 
not  be  delegated  to  any  ofHcial  below 
the  rank  of  Assistant  Secretary. 
Therefore,  §  200.89  is  now  obsolete. 

Applicability  of  Amendments 

The  Department  has  added  a  new 
§  201.3(b)  to  indicate  the  applicability  of 
the  amendments  made  by  this  rule.  'Die 
amendments  to  §  201.27(a)  relating  to 
the  approval,  reapproval  and 
supervision  of  dealers  apply  to  any 
application  for  dealer  approval  or 


reapproval  received  by  the  lender  on  or 
after  the  effective  date  of  this  rule. 
Amendments  to  the  following  sections 
apply  to  any  new  loan  for  which  a  credit 
application  is  approved  by  a  lender  or 
loan  correspondent  on  or  after  the 
effective  date  of  this  rule,  and  to  any 
reHnancing  or  assumption  of  an  existing 
loan  that  is  approved  by  a  lender  on  or 
after  the  effective  date  of  this  rule: 

§S  201.2(0).  (q),  (r),  (11),  and  (mm) 

S9  201.10(b),  (d).  and  (f)(5) 

9  201.11(c)(4) 

S  201.19(a)(1)  and  (3),  and  (c) 

S  201.20(a)(3) 

S  201.21(c)(3) 

9  9  201.22(a)(2),  (6).  (7).  (6)  and  (9),  and  (b) 

9  9  201.23(b)(3)  and  (d) 

9  9  201.25(b)(1)  and  (2),  (c),  and  (d) 

9  9  201.26(aKl).  (2)  and  (6),  and  (b)(4],  (6)  and 

(7) 

9  201.32(a)(1) 

99  201.40(b),  (c).  and  (d) 

Other  amendments  in  this  rule  are 
applicable  to  all  loans  in  existence  on  or 
aher  the  effective  date  of  this  rule, 
regardless  of  when  they  have  been  or 
will  be  reported  for  insurance. 

Other  Matters 

Environmental  Impact 

At  the  time  of  publication  of  the 
proposed  rule,  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  was  made  in  accordance 
with  HUD  regulations  at  24  CFR  part  50, 
which  implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  initial  Finding  of  No 
Significant  Impact  remains  applicable  to 
this  final  rule,  and  is  available  for  public 
inspection  during  regular  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  Room  10276, 451  Seventh 
Street,  SW.,  Washington,  DC  20410. 

Regulatory  Impact 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulations.  Analysis  of  the  rule 
indicates  that  it  will  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 

Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 


Regulatory  Flexibility  Act 

Under  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  undersigned  hereby  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
majority  of  financial  institutions 
participating  in  the  Title  I  program  are 
large  depository  institutions  and  none  of 
the  proposed  changes  pose  undue 
burdens  for  small  entities  seeking  to 
conduct  Title  I  loan  transactions. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  will  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various  levels 
of  government.  Specifically,  the 
requirements  of  this  rule  are  directed  to 
lenders  and  borrowers,  and  will  not 
impinge  upon  the  relationship  between 
the  Federal  government  and  State  and 
local  governments.  As  a  result,  the  rule 
is  not  subject  to  review  under  the  Order. 

Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12606,  The  Family,  has 
determined  that  this  rule  will  not  have 
potential  for  significant  impact  on  family 
formation,  maintenance,  or  general  well¬ 
being,  and  thus,  is  not  subject  to  review 
under  the  Order.  The  rule  involves 
requirements  for  property  improvement 
and  manufactured  home  loans  insured 
by  the  Department.  Any  effect  on  the 
family  will  likely  be  indirect  and 
insignificant. 

Regulatory  Agenda 

This  rule  was  listed  as  item  number 
1264  in  the  Department’s  Semiannual 
Agenda  of  Regulations  published  on 
April  22, 1991  (56  FR 17360)  under 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act. 

Catalog  of  Federal  Domestic  Assistance 

'The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are: 

14.110  Manufactured  Home  Loan 
Insurance — Financing  Purchase  of 
Manufactured  Homes  as  Principal  Residences 
of  Borrowers: 

14.142  Property  Improvement  Loan 
Insurance  for  Improving  All  Existing 
Structures  and  Building  of  New 
Nonresidential  Structures;  and 
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14.162  Mortgage  Insurance — Combination 
and  Manufacturer!  Home  Lot  Loans. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure,  Claims,  Equal  employment 
opportunity.  Fair  housing.  Housing 
standards.  Incorporation  by  reference. 
Loan  programs — Housing  and 
community  development,  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies].  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  201 

Health  facilities.  Historic 
preservation.  Home  improvement. 
Manufactured  homes  and  lots.  Mobile 
homes.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  202 

Administrative  practice  and 
procedure.  Approval  of  lending 
institutions.  Credit  insurance. 
Government  contracts. 

Accordingly,  24  CFR  parts  200,  201, 
and  202  are  amended  as  follows: 

PART  200— INTRODUCTION 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authorit}’:  Titles  I  and  II,  National  Housing 
Act  (12  U.S.C.  1701  through  1715z-18):  sec. 
7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

2.  In  subpart  D,  Delegations  to 
Particular  Positions,  §  200.89  is  removed; 
subpart  F,  Property  Improvement  Loan 
Procedures  and  Processing,  consisting  of 
§  §  200.165  through  200.179,  is  removed: 
and  subpart  R,  Claims  Collection 
Standards,  consisting  of  §  §  200.900  and 
200.905,  is  removed.  Subparts  F  and  R 
are  reserved. 

PART  201— TITLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

3.  The  authority  citation  for  24  CFR 
part  201  continues  to  read  as  follows: 

Authority:  Sec.  2.  National  Housing  Act  (12 
U.S.C.  1703):  sec.  7(d).  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

4.  Section  201.2  is  amended  by 
removing  paragraph  (ii);  by 
redesignating  paragraphs  (g)  through  (o) 
as  paragraphs  (h)  through  (p);  by 
redesignating  paragraphs  (p)  through 
(hh)  as  paragraphs  (r)  through  (jj);  by 
redesignating  paragraphs  (jj)  through  (11) 
as  paragraphs  (kk)  through  (mm);  by 
adding  new  paragraphs  (g)  and  (q);  and 
by  revising  paragraph  (c).  and  newly 


redesignated  paragraphs  (h) 
introductory  text,  (i),  (o).  (r).  (11)(2),  and 
(mm)  to  read  as  follows: 

§201.2  Definmons. 

*  •  *  •  * 

(c)  Barrower  means  one  who  applies 
for  and  receives  a  loan  insured  under 
this  part.  The  term  may  also  include  any 
co-maker  or  co-signer  or  any  assumptor 
who  is  obligated  for  the  repayment  of  a 
loan  obligation  insured  under  this  part. 

«  «  *  •  « 

(g)  Debtor  means  the  borrower,  any 
co-maker  or  co-signer,  and  any 
assumptor  who  is  liable  for  the 
repayment  of  a  defaulted  loan  obligation 
insured  imder  this  part. 

(h)  Default  means  a  failure  by  the 
borrower  to  make  any  payment  due 
imder  the  note,  when  such  failure 
continues  for  a  period  of  30  days.  For  the 
purpose  of  these  regulations,  the  “date 
of  default”  shall  be  considered  as  30 
days  after  the  Hrst  failure  to  make  an 
installment  payment  on  the  note  which 
is  not  covered  by  subsequent  payments, 
when  applied  to  the  overdue 
installments  in  the  order  in  which  they 
became  due. 

(i)  Direct  loan  means  a  loan  for  which 
a  borrower  makes  application  directly  to 
a  lender  without  any  assistance  from  a 
dealer.  The  credit  application,  signed  by 
the  borrower,  may  be  Hlled  out  by  the 
borrower  or  by  a  person  acting  at  the 
direction  of  the  borrower  who  does  not 
have  a  Hnancial  interest  in  the  loan 
transaction.  The  lender  may  disburse 
the  loan  proceeds  solely  to  the  borrower 
or  jointly  to  the  borrower  and  other 
parties  to  the  transaction.  If  a  dealer 
takes  legal  action  required  by  State  law 
in  order  for  the  lender  to  obtain  a  valid 
and  enforceable  lien  against  the 
property,  such  action  by  the  dealer  will 
not  convert  an  otherwise  direct  loan  to  a 
dealer  loan. 

*  «  *  *  « 

(o)  Lender  means  a  Hnancial 
institution  which  (1)  holds  a  valid  Title  I 
contract  of  insurance  and  continues  to 
be  approved  by  the  Secretary  under  24 
CFR  part  202  to  originate,  purchase, 
service,  and/or  sell  loans  insured  under 
this  part;  or  (2)  is  under  suspension  or 
holds  a  Title  1  contract  of  insurance  that 
has  been  terminated,  but  which  remains 
responsible  for  servicing  or  selling  Title 
I  loans  which  it  holds  and  is  authorized 
to  nie  insurance  claims  on  such  loans. 

For  purposes  of  loan  origination  under 
subparts  A,  B  and  C  of  this  part,  the 
term  “lender”  also  includes  a  “loan 
correspondent”  as  deHned  in  paragraph 
(q)  of  this  section. 

•  •  *  *  * 


(q)  Loan  correspondent  means  a 
Hnancial  institution  approved  by  the 
Secretary  to  originate  Title  I  direct  loans 
for  sale  or  transfer  to  a  sponsoring 
lending  institution  which  holds  a  valid 
Title  I  contract  of  insurance  and  is  not 
under  suspension. 

(r)  Manufacturer’s  invoice  means  a 
document  issued  by  a  manufacturer  and 
provided  with  a  manufactured  home  to  a 
retail  dealer  which  separately  details 
the  wholesale  (base)  prices  at  the 
factory  for  specihe  models  or  series  of 
manufactured  homes  and  itemized 
options  (large  appliances,  built-in  items 
and  equipment),  plus  actual  itemized 
charges  for  freight  from  the  factory  to 
the  dealer's  lot  or  the  homesite 
(including  any  rental  of  wheels  and 
axles]  and  for  any  sales  taxes  to  be  paid 
by  the  dealer.  The  invoice  may  recite 
such  prices  and  charges  on  an  itemized 
basis  or  by  stating  an  aggregate  price  or 
charge,  as  appropriate,  for  each 
category.  The  manufacturer  shall  certify 
on  the  invoice,  or  on  a  supplement 
which  is  attached  to  and  made  a  part  of 
the  invoice,  as  follows: 

The  undersigned  certiHes  under  applicable 
criminal  and  civil  penalties  for  fraud  and 
misrepresentation  that:  (1)  The  wholesale 
(base)  prices  for  the  manuf^>'tured  home  and 
itemized  options,  the  charges  for  freight  and 
dealer-paid  sales  taxes,  and  all  other 
statements  in  this  invoice  are  true  and 
accurate;  (2)  all  such  prices  reflect  the  actual 
dealer  costs  at  the  factory,  as  quoted  in  the 
applicable  current  manufacturer's  wholesale 
(base)  price  list;  (3)  except  for  any  payments 
of  volume  incentives  or  special  benefits 
related  to  this  transaction,  all  such  prices  and 
charges  exclude  any  costs  of  trade 
association  fees  or  charges,  discounts, 
bonuses,  refunds,  rebates,  prizes,  loan 
discount  points  or  other  hnancing  charges,  or 
anything  else  of  more  than  nominal  value 
which  will  inure  to  the  beneHt  of  the  dealer 
and/or  home  purchaser  at  any  date;  and  (4) 
the  manufacturer  has  not  made  and  will  not 
make  any  payments  to  or  for  the  benefit  of 
the  dealer  and/or  home  purchaser  that  are 
not  disclosed  on  this  invoice  or  invoice 
supplement. 

*  *  *  *  « 

(11)  *  *  * 

(2)  Whether  or  not  available  on  an 
optional  basis,  do  not  increase  or 
decrease  the  wholesale  (base)  prices  for 
the  sale  of  a  specific  home  or  options  or 
the  charges  for  freight  and  dealer-paid 
sales  taxes  as  detailed  in  the 
manufacturer's  invoice,  for  a  speciHc 
sale  to  a  retail  dealer; 

«  *  *  *  * 

(mm)  Wholesale  (base)  price  list 
means  the  price  list  or  lists,  as 
periodically  amended,  which  are 
published  and  distributed  by  a  home 
manufacturer  to  all  retail  dealers  in  a 
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given  marketing  area,  quoting  the  actual 
wholesale  (base)  prices  at  the  factory 
for  specific  models  or  series  of 
manufactured  homes  and  itemized 
options  offered  for  sale  to  such  dealers 
during  a  specified  period  of  time.  The 
wholesale  (base)  prices  may  include  the 
manufacturer’s  projected  costs  of 
providing  volume  incentives  and  special 
benefits  related  to  sales  to  dealers 
during  the  period.  All  such  wholesale 
(base)  prices  shall  exclude  any  costs  of 
trade  association  fees  or  charges, 
discounts,  bonuses,  refunds,  rebates, 
prizes,  loan  discount  points  or  other 
financing  charges,  or  anything  else  of 
more  than  nominal  value  which  will 
inure  to  the  beneHt  of  a  dealer  and/or 
home  purchaser  at  any  date.  Each  price 
list  and  amendment  shall  be  retained  by 
the  manufacturer  for  a  minimum  period 
of  six  years  from  the  date  of  publication 
so  as  to  be  available  to  HUD  and  other 
Federal  agencies  upon  request. 

5.  Section  201.3  is  revised  to  read  as 
follows; 

S  201.3  Applicability  of  the  regulations. 

(a)  Effect  on  insurance  privileges.  The 
regulations  in  this  part  may  be  amended 
by  the  Secretary  at  any  time.  Such 
amendment  shall  not  adversely  affect 
the  insurance  privileges  of  a  lender  on 
any  loan  which  has  been  made  or  for 
which  a  loan  application  has  been 
approved  before  the  effective  date  of  the 
amendment. 

(b)  Applicability  of  amendments 
published  on  October  18, 1991.  The 
regulations  in  this  part  were  amended 
by  Hnal  rule  published  in  the  Federal 
Register  on  October  18, 1991.  The 
amendments  to  §  201.27(a)  apply  to  any 
application  for  dealer  approval  or 
reapproval  received  by  the  lender  on  or 
after  November  18, 1991.  Amendments 
to  the  following  sections  apply  to  any 
new  loan  for  which  a  credit  application 
is  approved  by  a  lender  or  loan 
correspondent  on  or  after  November  18, 
1991,  and  to  any  reHnancing  or 
assumption  of  an  existing  loan  that  is 
approved  by  a  lender  on  or  after 
November  18, 1991; 

§§  201.2(o),  (q),  (r),  (II).  and  (mm) 

§§  201.10(b),  (d).  and  (f)(5) 

§  201.11(c)  (4) 

S  201.19(a)  (1)  and  (3),  and  (c) 

§  201.20(a)  (3) 

S  201.21(c)  (3) 

S§  201.22(a)  (2).  (6),  (7),  (8)  and  (9),  and  (b) 

§§  201.23(b)  (3)  and  (d) 

§§  201.25(b)  (1)  and  (2),  (c),  and  (d) 

S§  201.26(a)  (1),  (2)  and  (6).  and  (b)  (4),  (6) 

and  (7) 

§  201.32(a)  (1) 

§§  201.40(b),  (c),  and  (d) 

Other  amendments  made  by  the  final 
rule  are  applicable  to  all  loans  in 


existence  on  or  after  November  18, 1991, 
regardless  of  when  they  have  been  or 
will  be  reported  for  insurance. 

6.  Section  201.4  is  revised  to  read  as 
follows: 

§  201.4  Rutea  of  construction. 

As  used  in  this  part,  and  unless  the 
context  indicates  otherwise,  words  in 
the  singular  include  the  plural,  and 
words  in  the  plural  include  the  singular. 

7.  Section  201.5  is  revised  to  read  as 
follows: 

§201.5  Waivers. 

(a)  Waiver  of  regulatory 
requirements.  The  Secretary  in  an 
individual  case  (or  in  a  class  of  cases) 
may  waive  any  requirement  of  this  part 
not  required  by  statute  if  the  Secretary 
finds  that  application  of  such 
requirement  would  adversely  affect 
achievement  of  the  purposes  of  the  Act. 

(b)  Waiver  of  lender’s  noncompliance. 
The  Secretary  may  waive  a  lender's 
noncompliance  with  any  provision  of 
this  part,  subject  to  statutory  limitations, 
when  it  is  determined  that  enforcement 
of  the  regulations  would  impose  an 
injustice  upon  a  lender  which  has 
substantially  complied  with  the 
regulations  in  good  faith  and  refunded 
or  credited  any  excess  charge  made,  and 
when  such  waiver  does  not  involve  an 
increase  in  the  Secretary’s  obligation 
beyond  that  which  would  have  been 
involved  if  the  lender  was  in  full 
compliance  with  the  regulations. 

8.  Section  201.10  is  amended  by 
revising  paragraphs  (b)  and  (d)  and  by 
adding  a  new  paragraph  (f)(5)  to  read  as 
follows: 

§  201.10  Loan  amounts. 

*  *  «  *  * 

(b)  Manufactured  home  purchase 
loans,  (1)  The  total  principal  obligation 
for  a  loan  to  purchase  a  new 
manufactured  home  shall  not  exceed  the 
sum  of  the  following  itemized  amounts, 
up  to  a  maximum  of  $40,500: 

(i)  125  percent  of  the  sum  of  the 
wholesale  (base)  prices  of  the  home  and 
any  itemized  options  and  the  charge  for 
freight,  as  detailed  in  the  manufacturer’s 
invoice: 

(ii)  The  charge  for  any  sales  taxes  to 
be  paid  by  the  dealer,  as  detailed  in  the 
manufacturer’s  invoice; 

(iii)  Transportation  to  the  homesite, 
including  the  rental  of  wheels  and  axles 
(if  not  included  in  the  freight  charges), 
set-up  and  anchoring  charges,  not  to 
exceed  $750  per  module; 

(iv)  Skirting  costs,  not  to  exceed  $500; 

(v)  'The  actual  dealer’s  cost  of  a 
garage,  carport,  patio  or  other 
comparable  appurtenance  to  the 


manufactured  home,  as  approved  by  the 
Secretary; 

(vi)  The  actual  dealer’s  cost  of 
purchasing  and  installing  a  central  air 
conditioning  system  or  heat  pump,  if  not 
installed  by  the  manufacturer;  and 

(vii)  Any  applicable  charges 
authorized  at  §  201.25(b). 

(2)  The  total  principal  obligation  for  a 
loan  to  purchase  an  existing 
manufactured  home  shall  not  exceed  the 
lesser  of  the  following  amounts,  up  to  a 
maximum  of  $40,500: 

(i)  90  percent  of  the  appraised  value  of 
the  home  as  equipped  and  furnished  (as 
determined  by  a  HUD-approved 
appraisal)  and  90  percent  of  any 
itemized  amounts  allowed  imder 
paragraphs  (b)(1)  (iii)  through  (vii)  of 
this  section,  if  incurred;  or 

(ii)  90  percent  of  the  purchase  price  of 
the  home. 

(3)  The  pmehase  price  of  a  new 
manufactured  home  financed  with  a 
manufactured  home  purchase  loan 
includes  the  retail  cost  to  the  borrower, 
as  itemized  in  the  purchase  contract,  of 
all  items  set  forth  in  paragraph  (b)(1)  of 
this  section.  The  purchase  price  of  an 
existing  manufactured  home  Hnanced 
with  a  manufactured  home  purchase 
loan  includes  the  retail  cost  to  the 
borrower,  as  itemized  in  the  purchase 
contract,  of  the  home  as  equipped  and 
furnished,  including  any  itemized 
amoimts  allowed  under  paragraphs 
(b)(1)  (iii)  through  (vii)  of  this  section,  if 
incurred. 

***** 

(d)  Combination  loans.  (1)  The  total 
principal  obligation  for  a  loan  to 
purchase  a  new  manufactured  home  and 
a  lot  on  which  to  place  the  home  shall 
not  exceed  the  sum  of  the  following 
itemized  amounts,  up  to  a  maximum  of 
$54,000: 

(i)  125  percent  of  the  sum  of  the 
wholesale  (base)  prices  of  the  home  and 
any  itemized  options  and  the  charge  for 
freight,  as  detailed  in  the  manufacturer’s 
invoice; 

(ii)  The  charge  for  any  sales  taxes  to 
be  paid  by  the  dealer,  as  detailed  in  the 
manufacturer’s  invoice; 

(iii)  Transportation  to  the  homesite, 
including  the  rental  of  wheels  and  axles 
(if  not  included  in  the  freight  charges), 
set-up  and  anchoring  charges,  not  to 
exceed  $1,200  per  module; 

(iv)  The  actual  dealer’s  cost  of 
purchasing  and  installing  a  central  air 
conditioning  system  or  heat  pump,  if  not 
installed  by  the  manufacturer; 

(v)  The  appraised  value  of  the 
developed  manufactured  home  lot  (as 
determined  by  a  HUD-approved 
appraisal,  including  on-site  water  and 
utility  connections,  sanitary  facilities. 
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site  improvements  and  landscaping]  or 
the  purchase  price,  whichever  is  less; 

(vi)  The  actual  dealer’s  cost  of 
appurtenances  to  the  home  sue*'  as  a 
permanent  foundation,  garage,  carport 
or  patio;  and 

(vii)  Any  applicable  charges 
authorized  at  §  201.25(b). 

(2)  The  total  principal  obligation  for  a 
loan  to  purchase  an  existing 
manufactured  home  and  lot  shall  not 
exceed  the  lesser  of  the  following 
amounts,  up  to  a  maximum  of  $54,000: 

(i)  95  percent  of  the  total  appraised 
value  of  the  home,  the  lot  and  any 
appurtenances  (as  determined  by  a 
HUD-approved  appraisal),  plus  95 
percent  of  any  applicable  charges 
authorized  at  §  201.25(b];  or 

(ii)  95  percent  of  the  purchase  price  of 
the  home,  the  lot,  and  any 
appurtenances. 

(3)  The  purchase  price  of  a  new 
manufactured  home  and  a  lot  financed 
with  a  combination  loan  includes  the 
retail  cost  to  the  borrower,  as  itemized 
in  the  purchase  contract  or  contracts,  of 
all  items  set  forth  in  paragraph  (d](l]  of 
this  section.  The  purchase  price  of  an 
existing  manufactured  home  and  lot 
financed  with  a  combination  loan 
includes  the  retail  cost  to  the  borrower, 
as  itemized  in  the  purchase  contract  or 
contracts,  of  the  home,  the  lot.  and  any 
appurtenances,  including  any  applicable 
charges  authorized  at  S  201.25(b). 

*  •  *  *  * 

(f)  *  ‘  * 

(5)  The  total  principal  obligation  of  the 
combination  loan  which  results  from  a 
borrower’s  existing  uninsured 
manufactured  home  purchase  loan  being 
refrnanced  in  connection  with  the 
purchase  of  a  manufactured  home  lot 
shall  not  exceed  the  lesser  of  the 
following  amounts,  up  to  a  maximum  of 
$54,000: 

(1)  The  cost  to  the  borrower  of 
prepaying  the  existing  loan  on  the  home, 
plus  the  purchase  price  of  the  lot;  or 

(ii)  The  appraised  value  of  the  home 
and  lot  (as  determined  by  a  HUD- 
approved  appraisal). 

•  *  «  •  * 

9.  Section  201.11  is  amended  by 
revising  paragraph  (c)(2)  and  by  adding 
a  new  paragraph  (c)(4)  to  read  as 
follows: 

§201.11  Loan  Maturities. 
***** 

(c)  *  *  ‘ 

(2)  The  term  of  a  loan  made  to 
refrnance  a  borrower’s  existing 
uninsured  manufactured  home  purchase 
loan  or  existing  uninsured  combination 
loan  shall  not  exceed  the  maximum  term 


permitted  under  paragraph  (b)  of  this 
section  for  the  particular  type  of  loan. 

«  *  *  *  * 

(4)  The  term  of  the  combination  loan 
which  results  from  a  borrower’s  existing 
uninsured  manufactured  home  purchase 
loan  being  refinanced  in  connection 
with  the  purchase  of  a  manufactured 
home  lot  shall  not  exceed  the  maximum 
term  permitted  under  paragraph  (b)  of 
this  section  for  the  particular  type  of 
loan. 

10.  Section  201.17  is  revised  to  read  as 
follows: 

§  201.17  Prepayment  provision. 

The  note  shall  contain  a  provision 
permitting  full  or  partial  prepayment  of 
the  loan. 

11.  Section  201.19  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)(1)  (i)  and  (iv)  and  3  (ii) 
and  (iii);  by  revising  the  heading  of 
paragraph  (b);  and  by  adding  new 
paragraphs  (a)(3](iv]  and  (c),  to  read  as 
follows: 

§  201.19  Refinanced  ar>d  assumed  ioans. 

(a)  *  *  * 

(1)  *  ‘  * 

(i)  A  loan  that  is  in  default  may  not  be 
refrnanced  for  an  amount  greater  than 
the  original  principal  balance  of  the 
loan; 

***** 

(iv)  A  loan  that  was  assumed  in 
accordance  with  paragraph  (c)  of  this 
section  may  be  refrnanced,  subject  to  all 
of  the  requirements  of  this  part  except 
§§  201.20(b)  and  (c).  201.21(b)  through 
fe),  201.22, 201.23,  and  201.26,  as  long  as 
the  original  borrower  and  any 
intervening  assumptors  were  released 
from  liability  for  repayment  of  the  loan 
at  the  time  the  loan  was  assumed.  A 
lender  may  not  refrnance  a  previously 
assumed  loan  under  any  other 
circumstances,  unless  the  requirements 
of  §  201.22  are  also  met  and  the 
Secretary  has  approved  a  release  of  the 
original  borrower  and  any  intervening 
assumptors  in  accordance  with 
S  201.24(e). 

***** 

(3)  *  *  * 

(ii)  Refinancing  of  an  existing 
uninsured  manufactured  home  purchase 
loan  or  combination  loan  shall  be 
subject  to  all  the  requirements  of  this 
part  applicable  to  the  particular  type  of 
loan  except  §§  201.23  and  201.26(b)(4); 

(iii)  Refinancing  of  an  existing 
uninsured  manufactured  home  lot  loan 
in  connection  with  the  purchase  of  a 
manufactured  home  shall  be  subject  to 
all  of  the  requirements  of  this  part;  and 

(iv)  Refrnancing  of  an  existing 
uninsured  manufactured  home  purchase 


loan  in  connection  with  the  purchase  of 
a  manufactured  home  lot  shall  be 
subject  to  all  of  the  requirements  of  this 
part  except  §  201.26(b]  (4). 

(b)  Note  and  security  requirements  for 
refinanced  loans.  *  *  * 

(c)  Assumed  loans.  (1)  At  the  option  of 
the  lender,  an  existing  insured  property 
improvement  loan  or  manufactured 
home  loan  may  be  assumed,  subject  to 
the  following  conditions: 

(1)  A  determination  by  the  lender  that 
the  assumptor  is  eligible  under 

§  201.20(a]  or  201. 21  (a)  and  meets  the 
requirements  of  §  201.22;  and 

(ii)  'The  execution  of  an  assumption 
agreement  that  is  satisfactory  to  the 
lender  and  is  signed  by  the  assumptor 
and  the  original  borrower  or  previous 
assumptor  at  the  time  of  assumption. 

(2)  The  lender  shall  not  permit  an 
assumption  under  any  circumstances 
other  than  those  contained  in  this 
section,  and  shall  include  appropriate 
provisions  in  any  note  or  security 
agreement  to  enforce  this  requirement. 

(3)  Prior  to  the  execution  of  the 
assumption  agreement,  the  lender  shall 
provide  the  assumptor  with  a  written 
notice,  to  be  signed  by  the  assumptor 
and  retained  in  the  loan  frle,  that: 

(i)  States  that  the  loan  being  assumed 
is  insured  by  HUD,  and  describes  the 
actions  the  Secretary  may  take  to 
recover  the  debt  if  the  assumptor 
defaults  on  the  loan  and  an  insurance 
claim  is  paid;  and 

(ii)  Constitutes  the  assumptor’s 
agreement  to  pay  penalties  and 
administrative  costs  imposed  by  HUD 
as  authorized  by  31  U.S.C.  3717. 

(4)  If  the  other  requirements  of 
paragraph  (c)  of  this  section  are  met,  the 
lender  at  its  option  may  release  the 
original  borrower  and  any  intervening 
assumptors  from  liability  for  the 
repayment  of  a  loan  obligation  insured 
under  this  part.  The  prior  approval  of 
the  Secretary  under  §  201.24(e)  is  not 
required.  'The  lender  shall  retain 
documentation  of  the  release  in  the  loan 
frle. 

12.  Section  201.20  is  amended  by 
adding  a  new  paragraph  (a)(3]  to  read  as 
follows; 

§  201.20  Property  improvement  loan 
eligibility. 

(a)  *  *  * 

(3)  For  any  property  improvement 
loan  or  combination  of  such  loans  on  the 
same  property  with  a  total  principal 
balance  in  excess  of  $15,000.  the 
borrower  shall  have  equity  in  the 
property  being  improved  at  least  equal 
to  the  loan  amount.  However,  this 
requirement  shall  not  be  applicable  to 
any  loan  originated  by  or  on  behalf  of  a 


j 
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governmental  institution  (as  that  term  is 
defined  in  24  CFR  202.2]  to  provide 
assistance  to  a  low-  or  moderate-income 
family  or  individual.  Acceptable 
procedures  for  determining  the  market 
value  of  the  property  and  evaluating 
whether  the  borrower  has  sufhcient 
equity  in  the  property  will  be 
established  by  the  Secretary  and 
published  by  Notice  in  the  Federal 
Register. 

«  *  *  «  * 

13.  Section  201.21  is  amended  by 
revising  paragraphs  (b)(l},  the  heading 
of  paragraph  (c),  paragraphs  (c)  (2)  and 
(3);  and  by  adding  a  new  paragraph 
(cj(4),  to  read  as  follows; 

§  201.21  Manufactured  home  loan 
eligibility. 

***** 

(b)  *  *  * 

(1)  The  loan  proceeds  may  be  used  for 
the  purchase  or  reHnancing  of  a 
manufactured  home,  a  suitably 
developed  lot  on  which  to  place  a 
manufactured  home  already  owned  by 
the  borrower,  or  a  manufactured  home 
and  a  suitably  developed  lot  for  the 
home  in  combination.  The  loan  proceeds 
may  also  be  used  to  reHnance  an 
existing  manufactured  home  already 
owned  by  the  borrower  in  connection 
with  the  purchase  of  a  manufactured 
home  lot,  or  to  reHnance  a  lot  already 
owned  by  the  borrower  in  connection 
with  the  purchase  of  a  manufactured 
home.  Where  the  proceeds  are  for  a 
manufactured  home  purchase  loan  or 
combination  loan,  the  home  must  be  the 
borrower’s  principal  residence.  Where 
the  proceeds  are  for  a  manufactured 
home  lot  loan,  the  borrower’s 
manufactured  home  must  be  placed  on 
the  lot  and  occupied  as  the  borrower’s 
principal  residence  within  six  months 
after  the  date  of  the  loan. 
***** 

(c)  Construction,  transportation  and 
installation  requirements.  •  *  * 

***** 

(2)  During  any  period  of 
transportation  from  the  factory  to  the 
borrower’s  homesite,  the  structural 
integrity  of  the  manufactured  home  shall 
be  maintained  so  that  it  will  be  livable 
and  durable. 

(3)  The  installation  or  erection  of  the 
manufactured  home  on  the  homesite 
shall  comply  with  the  manufacturer’s 
requirements  for  anchoring,  support,; 
stability  and  maintenance.  Any 
permanent  foundation  shall  be  ,  ,  . 
.constructed  in  accordance  with' the 
current  edition  of  HUD’s  Permanent 
Foundations  Guide  for  Manufactiped 
Housing  (HUD  Handbook  49^.3)! 


(4)  For  any  manufactured  home 
purchase  loan  or  combination  loan 
involving  a  sale  of  the  manufactured 
home  by  a  dealer,  the  dealer  shall 
inspect  the  manufactured  home,  as 
installed  or  erected  on  the  homesite,  for 
structural  damage  or  other  defects 
resulting  from  the  transportation  and 
installation  of  the  home.  The  dealer 
shall  also  test  the  performance  of  the 
home’s  plumbing,  mechanical  and 
electrical  systems  to  assure  that  they 
are  fully  operational. 
***** 

14.  Section  201.22  is  amended  by 
redesignating  paragraphs  (a)  (3),  (4),  and 

(6)  as  paragraphs  (a)  (4),  (5),  and  (10), 
respectively;  by  adding  new  paragraphs 
(a)  (7),  (8],  and  (9);  and  by  revising 
paragraphs  (a)  (2)  and  (b);  and  adding 
new  paragraphs  (a)(3]  and  (6),  to  read  as 
follows: 

§  201.22  Credit  requirements  for 
borrowers. 

(а)  *  *  * 

(2)  The  lender  shall  obtain  a  separate 
dated  credit  application  on  a  HUD- 
approved  form,  executed  by  the 
borrower  and  any  co-maker  or  co-signer 
under  applicable  criminal  and  civil 
penalties  for  fraud  and 
misrepresentation,  for  each  loan  made. 
'The  lender  shall  verify  that  the 
borrower’s  Social  Security  Number  is 
valid,  through  such  documentation  as 
may  be  prescribed  by  the  Secretary. 

(3)  The  lender  shall  conduct  a  credit 
investigation  based  on  the  credit 
application,  and  shall  obtain  written 
veriHcation  of  or  otherwise  document 
the  current  employment  and  current 
income  of  the  borrower  and  any  co¬ 
maker  or  co-signer.  If  the  borrower  or 
any  co-maker  or  co-signer  has  changed 
employment  within  the  past  two  years, 
the  lender  shall  obtain  written 
veriflcation  of  or  otherwise  document 
the  person’s  prior  employment  and  prior 
income  during  the  two-year  period.  If 
the  borrower  or  any  co-maker  or  co¬ 
signer  was  self-employed  during  any 
period  of  the  previous  two  years,  the 
lender  shall  obtain  documentation  of  the 
person’s  income  during  such  period  of 
self-employment. 

***** 

(б)  If  the  consumer  credit  report  does 
not  contain  the  necessary  information, 
the  lender  shall  obtain  written 
veriHcation  that  the  borrower  is  not  over 
30  days  delinquent  on  any  senior 
mortgages  or  deeds  of  trust  on  the 
property  being  improved  with  a  property 
improvement  loan. 

(7)  The  lender  shall  verify,  in  such 
manner  as  the  Secretary  may  prescribe, 
whether  the  borrower  is  in  default- or  a  -i 


claim  has  been  paid  in  connection  with 
any  loan  obligation  owed  to  or  insured 
or  guaranteed  by  the  Federal 
Government. 

(8)  For  any  loan  with  a  total  principal 
balance  in  excess  of  $5,000,  the  lender 
shall  obtain  written  verification  of  the 
source  of  ail  funds  of  the  borrower 
required  for  the  borrower’s  initial 
payment,  if  such  payment  will  be  in 
excess  of  Hve  percent  of  the  loan. 

(9)  Before  making  a  Hnal 
determination  on  the  creditworthiness  of 
the  borrower,  the  lender  shall  conduct  a 
face-to-face  or  telephone  interview  with 
the  borrower  and  any  co-maker  or  co¬ 
signer  to  resolve  any  discrepancies  in 
the  information  on  the  credit  application 
and  to  assure  that  the  information  is 
accurate  and  complete. 
***** 

(b)  Income  requirements.  (1)  For  any 
Title  1  loan,  the  credit  application  and 
review  must  establish  that  the 
borrower’s  income  will  be  adequate  to 
meet  the  periodic  payments  required  by 
the  loan,  as  well  as  the  borrower’s  other 
housing  expenses  and  recurring  charges. 
For  a  borrower’s  income  to  be 
considered  adequate,  housing  expenses 
and  total  fixed  expenses  generally  may 
not  exceed  maximum  percentages  of 
effective  gross  income  which  the 
Secretary  will  publish  by  Notice  in  the 
Federal  Register.  If  the  published 
expense-to-income  ratios  are  exceeded, 
the  borrower’s  income  may  be 
considered  adequate  only  if  the  lender 
determines  and  documents  in  the  loan 
nie  the  existence  of  compensating 
factors  concerning  the  borrower's 
creditworthiness  which  support 
approval  of  the  loan. 

(2)  In  determining  whether  the 
borrower’s  income  is  adequate,  the 
following  definitions  are  applicable: 

(i)  Effective  gross  income  is  deHned 
as  continuing  income  from  all  sources 
that  is  reasonably  expected  to  be 
available  during  the  first  two  years  of 
the  loan  obligation,  without  any 
deduction  for  income  taxes  or  other 
items. 

(ii)  Total  fixed  expenses  is  the  sum  of 
the  borrower’s  housing  expenses  and 
other  recurring  charges. 

(iii)  Housing  expenses  includes  all 
payments  for  principal,  interest,  loan  or 
mortgage  insurance  charges,  ground  rent 
or  leasehold  charges,  real  estate  taxes, 
hazard  insurance,. and  homeowners 
association  or  condominium  fees,  but 
does  not  include  utility  costs. 

(iv)  Other  recurring  charges  includes 
all  payments  on  automobile  loans, 
fiimitu’re  loans,  student  loans, 
installment  loans,  revolving  charge '  ■ 
accounts,  alimiHiy  or  child  support,  child 
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care,  and  any  other  debt  where  the 
obligation  is  expected  to  continue  for  six 
months  or  more. 

*  «  *  *  « 

15.  Section  201.23  is  amended  by 
revising  paragraphs  (b](3)  and  (d)  to 
read  as  follows: 

§  201.23  Borrower’s  Inittal  payment 
***** 

(b)  *  *  * 

(3)  The  borrower’s  equity  in  an 
existing  manufactured  home  and  any 
movable  appurtenances  may  be  traded- 
in  on  a  new  home  and  accepted  in  lieu 
of  full  or  partial  cash  downpa3rment,  but 
without  any  cash  payment  to  the 
borrower.  'The  existing  manufactured 
home  being  traded-in  shall  be  clearly 
identified,  and  the  borrower’s  equity  in 
the  home  shall  be  based  upon  the  retail 
value  of  the  home  and  appurtenances 
(as  determined  by  a  HUD-approved 
appraisal),  less  the  total  of  all  loans 
outstanding  on  the  home  and 
appurtenances. 

***** 

(d)  Combination  loans.  In  the  case  of 
a  combination  loan,  the  borrower  shall 
make  a  minimum  cash  downpayment  of 
at  least  five  percent  of  the  first  $5,000 
and  10  percent  of  the  balance  of  the 
purchase  price  of  the  manufactured 
home  and  lot  Where  the  borrower 
already  owns  a  manufactured  home  or  a 
lot  on  which  a  manufactured  home  is  to 
be  placed,  the  borrower’s  equity  in  such 
home  or  lot  may  be  accepted  in  lieu  of 
full  or  partial  cash  downpayment  on  a 
combination  loan,  but  %vithout  any  cash 
payment  to  the  borrower. 

16.  Section  201.25  is  amended  by 
revising  paragraphs  (b)(l)(iii)-(v), 
(b)(2)(iii)^iv),  and  (c)  (5),  (8),  (10)  and 
(11);  and  by  adding  new  paragraphs 
(b)(l)(vi),  (c)(12)  and  (d),  to  read  as 
follows: 

$  201.25  Charges  to  borrower  to  obtain 
loan. 

***** 

(b) - 

(!)••* 

(iii)  Credit  report  costs; 

(iv)  Title  examination  costs; 

(v)  Appraisal  fees  in  connection  with 
a  loan  or  combination  of  loans  on  the 
same  property  with  a  total  principal 
balance  in  excess  of  $15,000;  and 

(vi)  A  fee  for  inspection  of  the 
property  by  the  lender  or  its  agent  as 
required  under  S  201.40(c),  not  to  exceed ' ' 
$75. 

(2)*** 

(ii)  Premiums  paid  by  the  borrower  for 
hazard  insurance  and  secured  interest 
protection  coverage  for  the  first  year  of 
the  loan  term,  including  premiums  for 
flood  insurance  where  applicable;’ 


(iii)  Credit  report  costs;  and 

(iv)  A  fee  for  inspection  of  the 
property  by  the  lender  or  its  agent  as 
required  under  §  201.26(b)  (6)  or 
201.40(d),  not  to  exceed  $75. 

(c)  *  *  * 

(5)  Title  insurance  costs; 

***** 

(8)  Appraisal  fees  that  are  not  eligible 
for  financing  under  paragraph  (b)(1)  of 
this  section; 

***** 

(10)  A  handling  charge  to  refinance  or 
modify  an  existing  loan,  not  to  exceed 
$100; 

(11)  A  fee  for  approving  an  assumptor 
and  preparing  the  assumption 
agreement,  not  to  exceed  one  percent  of 
the  unpaid  principal  balance  on  the 
loan;  and 

(12)  Such  other  items  as  may  be 
specified  by  the  Secretary. 

(d)  Fees  and  charges  which  may  not 
be  paid.  ’The  lender  may  not  pay  a 
referral  fee  to  any  dealer,  home 
manufacturer,  contractor,  supplier,  real 
estate  broker,  loan  broker  or  any  other 
party  in  connection  with  the  origination 
of  a  loan  insured  under  this  part. 

17.  Section  201.26  is  amended  by 
revising  paragraphs  (a)  (1).  (2)  and  (5) 

(ii);  by  redesignating  paragraph  (a)  (6)  as 

(a) (7);  by  redesignating  paragraph  (b)(9) 
as  (b)(8)  and  removing  paragraph 

(b) (10);  and  by  revising  paragraphs 
(b)(2)(iU)  and  (iv),  (3)(i).  (iii).  (v).  and 
(vi),  (4),  (6),  and  (7);  and  adding  new 
paragraphs  (a)  (6)  and  (b)(3)(vii),  to  read 
as  follows; 

S  201.26  CondMons  for  loan 
dlsbursamofiL 

(a)  •  ‘  * 

(1)  The  lender  shall  ensure  that  the 
following  conditions  are  met: 

(1)  The  borrower  is  eligible  for  a 
property  improvement  loan  in 
accordance  with  8  201.20(a)  (1)  or  (2); 

(ii)  The  interest  of  the  Irarrower  in  the 
property  is  valid,  through  such  title  or 
other  evidence  as  is  generally 
acceptable  to  prudent  lending 
institutions  and  leading  attorneys  in  the 
community  in  which  the  property  is 
situated;  and 

(iii)  For  any  loan  or  combination  of 
loans  on  the  same  property  with  a  total 
unpaid  principal  balance  in  excess  of 
$15,000,  the  borrower  has  equity  in  the 
property  being  improved  at  least  equal 
to  the  loan  amount,  except  that  this 
requirement  shall  not  be  applicable  to 
any  loan  Originated  by  dr  on  behalf  of  a 
govemmenrd  institution  (as  that  term  is' ' 
defined  in  24  CFR  202.2)  to  provide 
assistance  to  a  low-  or  moderate-income 
family  or  individual. 

(2)  If  the  borrower  plans  to  use  a 
dealer  or  contractor  to  carry  out  the 


improvement  work,  the  lender  shall 
obtain  a  copy  of  a  proposal  or  contract 
which  describes  in  detail  the  work  to  be 
performed  and  the  estimated  or  actual 
cost.  If  the  borrower  plans  to  carry  out 
the  improvement  work  without  the 
services  of  a  dealer  or  contractor,  the 
borrower  shall  be  required  to  furnish  a 
detailed  «vritten  description  of  the  work 
to  be  performed,  the  materials  to  be 
furnished,  and  their  estimated  cost 
***** 

(5)  *  *  * 

(ii)  Except  for  any  discount  points 
paid  by  the  dealer  to  the  lender  under 
§  201.13,  the  borrower  has  not  obtained 
the  benefit  of  and  will  not  receive  any 
cash  payment,  rebate,  cash  bonus,  sales 
commission,  or  anything  of  more  than 
nominal  value  from  the  dealer  as  an 
inducement  for  the  consummation  of  the 
transaction. 

(6)  For  any  property  improvement 
loan,  the  lender  shall  provide  the 
borrower  with  a  written  notice,  to  be 
signed  by  the  borrower  and  retained  in 
the  loan  file,  that: 

(1)  States  that  the  loan  will  be  insured 
by  Hub  and  describes  the  actions  the 
Secretary  may  take  to  recover  the  debt 
if  the  borrower  defaults  on  the  loan  and 
an  insurance  claim  is  paid; 

(ii)  Constitutes  the  borrower’s 
agreement  to  pay  penalties  and 
administrative  costs  imposed  by  HUD 
as  authorized  by  31  U.S.C  3717;  and 

(iii)  In  the  case  of  a  direct  loan, 
constitutes  an  acknowledgement  of  the 
borrower’s  postdisbursement  obligation 
to  furnish  a  completion  certificate  and  to 
permit  an  on-site  inspection  by  the 
lender  or  its  agent  in  accordance  with 
§8  201.40(b)  and  (c). 
***** 

(b)  *  *  * 

(2)  *  •  * 

(iii)  Copies  of  itemized  statements  of 
other  costs,  fees  and  charges,  whether 
paid  by  the  borrower  or  financed  with 
the  loan  proceeds;  and 

(iv)  ’The  note  and  security  instrument 
and  copies  of  all  other  documents 
relating  to  the  loan  transaction. 

(3)  *  *  * 

(i)  'The  manufactured  home  being 
financed  with  a  manufactured  home 
purchase  loan  or  combination  loan  will '  * 
be  occupied  as  the  borrower’s  principal 
residence; 

*  *  *  .  *  .* 

(iii)  *rhe  initial  payment  required 
under  8  201.23  was  tnade.'  and  no  part  of 
the  initial  payment  was  borrowed  from  ' 
or  otherwise  advanced  or  paid  to  or  for 
the  benefit  of  the  borrower  by  the  dealer 
or  seller,  the  manufacturer,  or  aiiy  other  ‘ 
party  to  the  transaction,  and  if  any  part 
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of  the  initial  payment  was  obtained 
through  a  gift  or  loan,  the  source  of  the 
gift  or  loan  and  the  security  for  any  such 
loan  was  disclosed  on  the  credit 
application; 

*  #  *  *  « 

(v)  While  any  portion  of  the  loan 
obligation  on  a  combination  loan  is 
unpaid,  the  manufactured  home  will  not 
be  moved  to  a  new  site; 

(vi)  The  borrower  has  paid  the 
remaining  unpaid  balance  on  any  other 
insured  manufactured  home  loan 
secured  by  a  di^erent  property,  unless 
the  Secretary  determines  that 
compliance  with  this  requirement  is 
impractical;  and 

(vii)  Except  for  any  discount  points 
paid  by  the  dealer  to  the  lender  under 

§  201.13,  the  borrower  has  not  obtained 
the  beneht  of  and  will  not  receive  any 
cash  payment,  rebate,  cash  bonus,  or 
anything  of  more  than  nominal  value 
from  the  manufacturer  or  dealer  as  an 
inducement  for  the  consummation  of  the 
transaction. 

(4)  For  any  manufactured  home 
purchase  loan  or  combination  loan 
involving  the  sale  of  a  manufactured 
home  by  a  dealer,  the  lender  shall 
obtain  a  placement  certificate,  on  a 
HUD-approved  form  and  signed  by  the 
dealer  under  applicable  criminal  and 
civil  penalties  for  fraud  and 
misrepresentation,  certifying  that: 

(i)  The  manufactured  homesite  meets 
the  requirements  of  §  201.21(e); 

(ii)  The  structural  integrity  of  the 
manufactured  home  was  maintained 
during  the  process  of  transporting  the 
home  to  the  borrower’s  homesite; 

(iii)  The  manufactured  home  has  been 
installed  or  erected  on  the  homesite  in 
accordance  with  the  manufacturer’s 
requirements  for  anchoring,  support, 
stability  and  maintenance; 

(iv)  If  the  manufactured  home  is 
placed  on  a  permanent  foundation,  such 
foundation  has  been  constructed  in 
accordance  with  the  requirements  of 

§  201.21(c)(3); 

(v)  The  dealer  has  performed  the  < 
inspection  and  tests  required  under 

§  201.21(c)(4)  and  has  determined  that 
the  manufactured  home  has  sustained 
no  structural  damage  or  other  defects ' 
resulting  from  its  transportation  or 
installation,  and  all  plumbing, 
mechanical  and  electrical  systems  are 
fully  operational; 

(vi)  Any  initial  payment  required 

under  {  201.23  was  made  by  the 
borrower,'and  no  part  of  the  initial 
payment  was  loaned,  advanced  qr  paid 
to  or  for  the  benefit  of  the  borrower  by 
the  manufacturer,  dealer,  or  any  other 
party  to  the  loan  transaction;  ^  > 

''  -(vii)  Except  for  any  discount  points 
paid  by  thto  dealer  to  the  lender  'uhddr^ 


§  201.13,  the  borrower  has  not  obtained 
the  beneht  of  and  will  not  receive  any 
cash  payment,  rebate,  cash  bonus,  or 
anything  of  more  than  nominal  value 
from  the  manufacturer  or  dealer  as  an 
inducement  for  the  consummation  of  the 
transaction;  and 

(viii)  Any  discount  points  to  be  paid 
by  the  dealer  to  the  lender  under 
§  201.13  are  from  the  dealer’s  own 
resources  and  will  not  be  reimbursed  by 
the  borrower,  the  manufacturer,  or  any 
other  party. 

•  •  *  *  * 

(6)  For  any  direct  manufactured  home 
purchase  loan  or  combination  loan,  the 
lender  (or  an  agent  of  the  lender  that  is 
not  a  jnanufactured  home  dealer)  shall 
conduct  a  site-of-placement  inspection 
to  verify  that: 

(i)  'The  terms  and  conditions  of  the 
purchase  contract  have  been  met; 

(ii)  The  manufactured  home  and  any 
itemized  options  and  appurtenances 
included  in  the  purchase  price  of  the 
home  or  to  be  financed  with  the  loan 
proceeds  have  been  delivered  and 
installed;  and 

(iii)  The  manufactured  home  has  been 
properly  erected  or  installed  on  the 
homesite  without  any  apparent 
structural  damage  or  other  serious 
defects  resulting  from  its  transportation 
or  installation,  and  all  plumbing, 
mechanical  and  electrical  systems  are 
fully  operational. 

(7)  1110  lender  shall  provide  the 
borrower  with  a  written  notice,  to  be 
signed  by  the  borrower  and  retained  in 
the  loan  Hie,  that: 

(i)  States  that  the  loan  will  be  insured 
by  the  HUD  and  describes  the  actions 
the  Secretary  may  take  to  recover  the 
debt  if  the  borrower  defaults  on  the  loan 
and  an  insurance  claim  is  paid;  and 

(ii)  Constitutes  the  borrower’s 
agreement  to  pay  penalties  and 
administrative  costs  imposed  by  HUD 
as  authorized  by  31  U.S.C  3717. 
***** 

18.  Section  201.27  is  revised  by 
redesignating  paragraphs  (a)  (3),  (4),  and 
(5)  as  (a)  (5),  (6),  and  (7),  respectively;  by 
revising  paragraphs  (a)  (1)  and  (2);  and 
by  adding  new  paragraphs  (a)  (3)  and 
(4),  to  read  as  follows: 

S  201.27  Raquiremants  for  dealer  loans. 

(a)  Dealer  approval  and  supervision. 

(1)  'liie  lender  shall  approve  only  those 
dealers  which,  on  the  basis  of 
experience  and  information,  the  lender 
considers  to  be  reliable,  financially 
responsiblci  and  qualified,  to 
satisfactorilyperform  their-contractual 
~  obligations  to  borrowers  and  to  comply 
with  the  requirements  of  this  part.  ■  ^ 
:  However,  iii  no  base  shalf  the  lender  ^ 


approve  a  dealer  that  is  unable  to  meet 
the  following  minimum  qualifications: 

(1)  A  property  improvement  dealer 
shall  have  and  maintain  a  net  worth  of 
not  less  than  $25,000  in  assets 
acceptable  to  the  Secretary,  and  shall 
have  demonstrated  business  experience 
as  a  property  improvement  contractor  or 
supplier;  and 

(ii)  A  manufactured  home  dealer  shall 
have  and  maintain  a  net  worth  of  not 
less  than  $50,000  in  assets  acceptable  to 
the  Secretary,  and  shall  have 
demonstrated  business  experience  in 
manufactured  home  retail  sales. 

(2)  The  lender’s  approval  of  a  dealer 
shall  be  documented  on  a  HUD- 
approved  form,  signed  and  dated  by  the 
dealer  and  the  lender  under  applicable 
criminal  and  civil  penalties  for  fraud 
and  misrepresentation,  and  containing 
information  supplied  by  the  dealer  on  its 
trade  name,  places  of  business,  type  of 
ownership,  type  of  business,  and  names 
and  employment  history  of  the  owners, 
principals,  officers,  and  salespersons. 
*1110  dealer  shall  furnish  a  current 
financial  statement  prepared  by  a 
licensed  public  accountant,  together 
with  such  other  documentation  as  the 
lender  deems  necessary  to  support  its 
approval  of  the  dealer.  The  lender  shall 
obtain  a  commercial  credit  report  on  the 
dealer  and  consumer  credit  reports  on 
the  owners,  principals,  and  officers  of 
the  dealership. 

(3)  The  lender  shall  require  each 
dealer  to  apply  annually  for  reapproval. 
The  dealer  shall  furnish  the  same 
documentation  as  is  required  under 
paragraph  (a)(2)  of  this  section  to 
support  its  application  for  reapproval.  In 
no  case  shall  the  lender  reapprove  a 
dealer  that  is  unable  to  meet  the 
minimum  net  worth  requirements  in 
paragraph  (a)(1)  of  this  section. 

(4)  The  lender  shall  supervise  and 

monitor  each  approved  dealer’s 
activities  with  respect  to  loans  insured 
under  this  part.  The  lender  shall  visit 
each  approved  dealer’s  places  of 
business  at  least  once  in  every  six 
months  to  review  its  Title  I  performance 
and  compliance.  The  lender  shall 
maintain  a  file  on  each  approved  dealer 
which  contains  the  executed  dealer 
approval  form  and  supporting 
documentation  required  under 
paragraph  (a)(2)  of  this  section,  together 
with  information  on  the  lender’s 
experience  with  Title  I  loans  involving 
the  dealer.  Each  dealer  file  shall  contain 
information  about  borrower  defaults  on 
Title  1  loans  over  time,  records  of 
completion  or  siteKif-placement  ' 

inspections  conducted  by  the  lender  or 
its  agent,  copies  of  letters  concemitig  ’ ;  - 
borrower  ceitiplaitits  and  their  ■  * 
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resolution,  and  records  of  the  lender's 
periodic  review  visits  to  the  dealer's 
premises.  The  lender  may  also  require 
that  the  dealer  furnish  records  on 
individual  loan  transactions,  if  needed 
to  enable  the  lender  to  review  the 
dealer’s  Title  I  performance  and 
compliance. 

*  •  *  •  « 

19.  Section  201.30  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

S  20140  Reporting  of  loans  for  insurance. 

(a)  Date  of  reports.  The  lender  shall 
transmit  a  loan  report  on  the  prescribed 
form  to  the  Secretary  within  31  days 
from  the  date  of  the  loan's  origination  or 
purchase  from  a  dealer  or  loan 
correspondent  Any  loan  refinanced 
under  this  part  shall  similarly  be 
reported  on  the  prescribed  form  within 
31  days  from  the  date  of  reHnancing. 
When  a  loan  insured  under  this  part  is 
transferred  to  another  lender  without 
recourse,  guaranty,  guarantee,  or 
repurchase  agreement  a  report  on  the 
prescribed  form  shall  be  transmitted  to 
the  Secretary  within  31  days  from  the 
date  of  the  transfer.  No  report  is 
required  when  a  loan  insured  under  this 
part  is  transferred  with  recourse  or 
under  a  guaranty,  guarantee,  or 
repurchase  agreement 
*  «  *  *  « 

(c)  Electronic  loan  reporting.  With  the 
prior  approval  of  the  Secretary,  the 
lender  may  use  electronic  transmission 
to  report  loans  for  insurance  in 
accordance  with  paragraph  (a)  of  this 
section. 

20.  Section  201.32  is  amended  by 
revising  paragraphs  (a)  and  (d](l]  to 
read  as  follows: 

9  20142  Insurance  coverage  reserve 
account 

(a)  Establishment  (1)  The  Secretary 
shall  establish  an  insurance  coverage 
resen'e  account  for  each  lender. 

Separate  Title  1  contracts  with  separate 
reserve  accounts  shall  be  established  for 
lenders  that  are  originating,  purchasing 
or  holding  both  property  improvement 
and  manufactured  home  loans. 

(2)  The  amount  of  insurance  coverage 
in  each  reserve  accoimt  shall  equal  10 
percent  of  the  amount  disbursed, 
advanced  or  expended  by  the  lender  in 
originating  or  purchasing  eligible  loans 
registered  for  insurance  under  this  part 
less  the  amount  of  all  insurance  claims 
approved  for  payment  in  connection 
with  losses  on  such  loans,  and  less  the 
amount  of  any  annual  adjustments  made 
in  accordance  with  paragraph  (b)  of  this 
section. 


(d)  *  *  • 

(1)  In  all  cases  involving  the  sale, 
assignment  or  transfer  of  loans  sold 
without  recourse,  guaranty,  guarantee, 
or  repurchase  agreement  the  Secretary 
shall  transfer  insurance  coverage  to  the 
reserve  account  established  for  the 
transferee  lender  in  an  amount  equal  to 
10  percent  of  the  actual  purchase  price 
or  the  net  unpaid  principal  balance, 
whichever  is  lesser,  but  not  to  exceed 
the  amount  of  insurance  coverage  in  the 
transferor  lender’s  reserve  account  prior 
to  the  transfer.  Insurance  coverage  shall 
be  added  to  the  existing  amount  of 
insurance  coverage  in  the  transferee 
lender’s  reserve  account  The  Secretary 
may  transfer  insurance  coverage  with 
earmariung  when  a  determination  is 
made  that  it  is  in  the  Secretary's  interest 
to  do  so. 

***** 

21.  Section  201.40  is  amended  by 
revising  paragraph  (b)(1)  introductory 
text  (l)(ui)  and  (2);  and  adding  new 
paragraphs  (c)  and  (d)  to  read  as 
follows: 

9  201.40  Post-disbursement  loan 
requirements. 

***** 

(b)  Requirements  on  direct  property 
improvement  loans.  (1)  After  receiving 
the  proceeds  of  a  direct  property 
improvement  loan,  and  after  the  work  is 
completed  to  the  borrower’s 
satisfaction,  the  borrower  shall  submit  a 
completion  certincate  to  the  lender,  on  a 
HUD-approved  form  and  signed  by  the 
borrower  under  applicable  criminal  and 
civil  penalties  for  fraud  and 
misrepresentation,  certifying  that 

(1)  *  •  * 

(iii)  The  borrower  has  not  obtained 
the  benefit  of  and  will  not  receive  any 
cash  payment  rebate,  cash  bonus,  sales 
commission,  or  anything  of  more  than 
nominal  value  from  any  contractor  or 
supplier  as  an  inducement  for  the 
consummation  of  the  loan  transaction. 

(2)  The  borrower  shall  submit  the 
completion  certificate  promptly  upon  the 
work’s  completion,  but  not  later  than  six 
months  after  the  disbursement  of  the 
loan  proceeds,  with  one  six-month 
extension  if  necessary.  If  the  borrower 
fails  to  submit  the  completion  certiHcate 
within  these  time  limits,  an  on-site 
inspection  shall  be  conducted  in 
accordance  with  paragraph  (c)  of  this 
section. 

(c)  Inspection  requirement  on 
property  improvement  loans.  The  lender 
or  its  agent  shall  conduct  an  on-site 
inspection  on  any  property  improvement 
loan  where  the  principal  obligation  is 
$7,500  or  more,  and  on  any  direct 
property  improvement  loan  where  the 
borrower  fails  to  submit  a  completion 


certificate  as  required  under  paragraph 
(b)  of  this  section.  On  a  dealer  loan,  the 
inspection  shall  be  completed  within  60 
days  after  the  date  of  disbursement  On 
a  direct  loan,  the  inspection  shall  be 
completed  within  60  days  after  receipt 
of  the  completion  certiHcate,  or  as  soon 
as  the  lender  determines  that  the 
borrower  is  unwilling  to  cooperate  in 
submitting  the  completion  certificate. 
The  purpose  of  the  inspection  is  to 
verify  the  eligibility  of  the  improvements 
and  whether  the  work  has  been 
completed.  If  the  borrower  will  not 
cooperate  in  permitting  an  on-site 
inspection,  the  lender  shall  report  this 
fact  to  the  Secretary. 

(d)  Inspection  requirement  on  dealer 
manufactured  home  loans.  For  any 
manufactured  home  purchase  loan  or 
combination  loan  involving  the  sale  of  a 
manufactured  home  by  a  dealer,  the 
lender  (or  an  agent  of  the  lender  that  is 
not  a  manufactured  home  dealer)  shall 
conduct  a  site-of-placement  inspection 
within  60  days  after  the  date  of 
disbursement  to  verify  that: 

(1)  The  terms  and  conditions  of  the 
purchase  contract  have  been  met; 

(2)  The  manufactured  home  and  any 
itemized  options  and  appurtenances 
included  in  the  purchase  price  of  the 
home  or  Hnanced  with  the  loan  proceeds 
have  been  delivered  and  installed:  and 

(3)  The  placement  certiHcate  executed 
by  the  borrower  and  the  dealer  is  in 
order. 

22.  Section  201.50  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9  201.50  Lender  efforts  to  cur*  the 
default 

(a)  Personal  contact  with  the 
borrower  before  acceleration  and 
foreclosure  or  repossession.  (1)  The 
lender  shall  undertake  foreclosure  or 
repossession  of  the  property  securing  a 
Title  I  loan  that  is  in  default  only  after 
the  lender  has  serviced  the  loan  in  a 
timely  manner  and  with  diligence  in 
accordance  with  the  requirements  of 
this  part,  and  has  taken  all  reasonable 
and  prudent  measures  to  induce  the 
borrower  to  bring  the  loan  account 
current.  Before  taking  action  to 
accelerate  the  maturity  of  the  loan,  the 
lender  or  its  agent  shall  contact  the 
borrower  and  any  co-maker  or  co-signer, 
either  in  a  face-to-face  meeting  or  by 
telephone,  to  discuss  the  reasons  for  the 
default  and  to  seek  its  cure.  If  the 
borrower  and  the  co-makers  or  co¬ 
signers  cannot  be  located,  will  not  * 
discuss  the  default,  or  will  not  agree  to 
its  cure,  the  lender  may  proceed  to  take 
action  under  paragraph  (b)  of  this 
section.  Hie  lender  shall  document  the 
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results  of  its  e^orts  to  contact  the 
borrower  and  any  co-maker  or  co-signer, 
and  shall  place  in  the  loan  Hie  a  copy  of 
any  modification  agreement  or 
repa)rment  plan  that  has  been  offered. 

*  «  •  •  * 

23.  Section  201.51  is  amended  by 
revising  paragraphs  (a)  (1)  and  (2);  by 
redesignating  paragraph  (b)(2)  as 
paragraph  (b)(1)  and  paragraph  (b)(1)  as 
paragraph  (b)(2),  and  by  revising  newly 
redesignated  paragraph  (b)(2)  and 
paragraph  (b)(3),  to  read  as  follows: 

§  201.51  Proceeding  against  the  loan 
security. 

(a)  *  *  * 

(1)  After  acceleration  of  maturity  on  a 
secured  property  improvement  loan,  the 
lender  may  either  proceed  against  the 
loan  security  under  its  Title  I  security 
instrument  or  make  claim  under  its 
contract  of  insurance.  If  the  lender 
proceeds  against  the  loan  security,  it 
may  submit  an  insurance  claim  only  if  it 
complies  witli  the  requirements  of 
paragraph  (a)(2)  of  this  section. 

(2)  The  lender  may  proceed  against 
the  secured  property  under  its  Title  I 
security  instrument  and  later  submit  a 
claim  under  its  contract  of  insurance 
only  with  the  prior  approval  of  the 
Secretary.  The  Secretary’s  decision  will 
be  based  upon  all  relevant  factors, 
including  but  not  limited  to  the 
appraised  value  and  the  amount  of  all 
outstanding  loan  obligations  on  the 
property,  the  estimated  costs  of 
foreclosure  and  disposition,  and  the 
anticipated  time  to  dispose  of  the 
property.  In  proceeding  against  the 
secured  property,  the  lender  shall 
comply  with  all  applicable  State  and 
local  laws,  and  shall  take  all  actions 
necessary  to  preserve  its  rights,  if  any. 
to  obtain  a  valid  and  enforceable 
deHciency  judgment  against  the 
borrower. 

***** 

(b)  *  *  * 

(2)  Prior  to  foreclosure  or 
repossession,  the  lender  or  its  agent 
shall  make  a  visual  inspection  of  the 
property  and  prepare  a  report  on  its 
condition  for  placement  in  the  loan  Hie. 

If  the  lender  determines  that  the 
property  has  been  abandoned,  the 
lender  shall  take  such  steps  as  are 
permitted  under  State  or  local  law  to 
repossess  or  foreclose  upon  the 
property,  without  waiting  for  the  notice 
period  under  §  201.S0(b)  to  run. 

(3)  The  lender  shall  obtain  a  HUD- 
approved  appraisal  of  the  property  as 
soon  after  repossession  as  possible,  or 
earlier  with  the  permission  of  the 
borrower.  This  appraisal  shall  be 
performed  on  the  homesite,  unless  the 
site  owner  requires  that  the  home  be 


removed  before  the  appraisal  can  be 
performed,  and  it  should  reflect  the 
retail  value  of  comparable  manufactured 
homes  in  similar  condition  and  in  the 
same  geographic  area  where  the 
repossession  occurred.  When  the 
manufactured  home  is  without  hazard 
insurance  and  has  sustained,  at  any 
time  prior  to  the  sale  or  disposition  of 
the  home,  damage  which  would 
normally  be  covered  by  such  insurance, 
the  lender  shall  report  this  situation  in 
submitting  an  insurance  claim,  and  the 
appraised  value  shall  be  based  upon  the 
retail  value  of  comparable  homes  in 
good  condition  and  in  the  same 
geographic  area,  without  any  deduction 
for  such  damage. 

24.  Section  201.54  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (3),  (b),  and  (c),  the  last  sentence  of 
paragraph  (d),  and  paragraph  (e),  to  read 
as  follows: 

S  201.54  Insurance  claim  procedure. 

(a)  Claim  application.  A  claim  for 
reimbursement  for  loss  on  any  eligible 
loan  shall  be  made  on  a  HUD-approved 
form,  executed  by  a  duly  qualified 
officer  of  the  lender  under  applicable 
criminal  and  civil  penalties  for  fraud 
and  misrepresentation.  The  insurance 
claim  shall  be  fully  documented  and 
itemized,  and  shall  be  accompanied  by 
all  documents  and  materials  required  by 
the  Secretary  for  claim  review.  The 
claim  submission  shall  contain  original 
copies  of  all  notes,  security  instruments, 
assumption  tigreements,  releases  of 
liability  for  repayment  of  the  loan, 
judgments  obtained  by  the  lender 
against  the  borrower,  and  any  related 
documents  and  forms,  except  where 
State  or  local  law  requires  their 
retention  by  the  lender  or  a 
governmental  body  such  as  a  court.  As 
appropriate,  the  claim  application  shall 
be  supported  by  the  following: 
***** 

(3)  Where  a  borrower  has  declared 
bankruptcy  or  insolvency  or  is 
deceased,  copies  of  the  documentation 
required  to  be  retained  in  the  loan  file 
under  §  201.42. 

(b)  Maximum  claim  period.  (1)  An 
insurance  claim  shall  be  fried  not  later 
than  the  following  dates: 

(1)  For  property  improvement  loans — 
nine  months  after  the  date  of  default. 

(ii)  For  manufactured  home  loans — 
three  months  after  the  date  of  sale  of  the 
property  securing  the  loan,  but  not  to 
exceed  18  months  after  the  date  of 
default 

(2)  The  Secretary  may  extend  the 
claim  frling  period  in  a  particular  case, 
but  only  where  the  lender  shows  clear 
evidence  that  the  delay  in  claim  frling 


was  in  the  interest  of  the  Secretary  or 
was  caused  by: 

(1)  Litigation  related  to  the  loan:  or 

(ii)  Management  control  of  the  lender 

or  the  Title  I  loan  portfolio  having  been 
assumed  by  a  Federal  or  State  agency. 

(3)  If  a  borrower  is  a  “person  in 
military  service”  as  that  term  is  defined 
in  the  Soldiers’  and  Sailors’  Civil  Relief 
Act  of  1940  and  is  in  default  on  a  loan 
insured  under  this  part,  any  period  of 
military  service  after  the  date  of  defauU 
shall  be  excluded  in  computing  the 
maximum  time  period  for  frling  an 
insurance  claim. 

(c)  Resubmitted  and  supplemental 
claims.  (1)  Any  insurance  claim  which  is 
resubmitted  with  an  appeal  of  a  claim 
denial  or  a  request  for  a  waiver  of  the 
regulations  in  accordance  with 

S  201.5(a)  shall  be  fried  within  six 
months  after  the  date  of  the  claim 
denial. 

(2)  Any  supplemental  insurance  claim 
shall  be  fried  within  six  months  after  the 
date  of  payment  on  the  initial  claim.  A 
reprocessing  fee,  in  an  amount 
prescribed  by  the  Secretary,  will  be 
charged  for  any  supplemental  claim. 

(d)  •  •  *  If  the  security  interest  has 
been  assigned  to  the  United  States,  the 
assigiunent  shall  be  recorded  in  that 
juri^iction  prior  to  frling  the  insurance 
claim,  unless  the  Secretary  determines 
that  recordation  by  the  lender  in  that 
jurisdiction  is  impractical. 

(e)  Valid  and  enforceable  obligation 
when  assigned.  The  loan  obligation 
evidenced  by  the  note  must  be  both 
valid  and  enforceable  against  the  debtor 
at  the  time  the  note  is  assigned  to  the 
United  States  of  America.  If  the 
Secretary  has  reason  to  believe  that  the 
obligation  may  not  be  either  valid  or 
enforceable  against  the  borrower,  the 
Secretary  may  either  deny  the  claim  and 
reassign  the  loan  note  to  the  lender,  or 
require  the  lender  to  repurchase  the  paid 
claim  and  accept  reassignment  of  the 
note.  The  lender  will  be  notified  of  the 
reasons  for  the  claim  denial  or 
repurchase.  If  the  lender  subsequently 
obtains  a  valid  and  enforceable 
judgment  against  the  borrower  for  the 
unpaid  balance  of  the  loan,  the  lender 
may  resubmit  the  claim  with  an 
assignment  of  the  judgment 
***** 

25.  Section  201.55  is  amended  by 
revising  paragraphs  (a)(2)  and  (b)  (2) 
and  (3)  to  read  as  follows: 

§  201.55  Calculation  of  insurance  claim 
payment 

***** 

(a)  *  *  * 

(2)  Interest  on  the  unpaid  amount  of 
the  loan  obligation  from  the  date  of 
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default  to  the  date  of  the  claim's  initial 
submission  for  payment  plus  15  calendar 
days,  calculated  at  the  rate  of  seven 
percent  per  annum.  However,  interest 
shall  not  be  paid  for  any  period  greater 
than  nine  months  from  the  date  of 
default. 

***** 

(b)  *  *  * 

(2)  Interest  on  the  unpaid  amount  of 
the  loan  obligation  from  the  date  of 
default  to  the  date  of  the  claim’s  initial 
submission  for  payment  plus  15  calendar 
days,  calculated  at  the  rate  of  seven 
percent  per  annum.  However,  interest 
shall  not  be  paid  for  any  period  greater 
than  nine  months  from  the  date  of 
default. 

(3)  For  manufactured  home  purchase 
loans,  the  amount  of  costs  paid  to  a 
dealer  or  other  third  party  to  repossess 
and  preserve  the  manufactured  home 
and  other  property  securing  repayment 
of  the  loan  (including  the  costs  of  site 
inspection,  property  appraisal,  hazard 
insurance  premiums,  personal  property 
taxes  and  site  rental,  where 
appropriate),  plus  actual  costs  not  to 
exceed  $750  per  module  for  removing 
and  transporting  the  home  to  a  dealer’s 
lot  or  other  ofi^-site  location. 


PART  202— APPROVAL  OF  LENDING 
iNsrmrnoNS  under  title  i 

26.  The  authority  citation  for  24  CFR 
part  202  continues  to  read  as  follows: 

Authority:  Sec.  7(d),  Department  of  HUD 
Act  (42  U.S.C.  3535(d)):  Title  I  Sec.  2, 

National  Housing  Act  (12  U.S.C.  1703). 

27.  Part  202  is  amended  by 
redesignating  202.5  and  202.6  as 
§§  202.7  and  202.8,  respectively;  by 
revising  S  S  202.1  throuj^  202.4;  and  by 
adding  new  §  §  202.5  and  202.6,  to  read 
as  follows: 

§  202.1  Approval  of  financial  Institutiona. 

(a)  Purpose.  This  part  establishes 
minimum  standards  and  requirements 
for  the  approval  of  financial  institutions 
to  participate  in  the  property 
improvement  and  manufactured  home 
loan  insurance  programs  under  Title  I, 
section  2  of  the  National  Housing  Act 
(12  U.S.C.  1703). . 

(b)  Approval  as  a  lender  or  loan 
correspondent  A  request  for  approval  to 
become  a  Title  1  lender  or  loan 
correspondent  shall  be  made  on  a  form 

rescribed  by  the  Secretary  and  signed 
y  the  applicant.  The  approval  form  < 
shall  be  accompanied  by  such 
documentation  as  may  be  prescribed  by 
the  Secretary  to  support  the  request  for 
approval.  *nie  issuance  of  a  Title  I  ’ 

^  contract  of  insurance  or  approvalas  a  ■ 
loan  correspondent  shall  constitute  an 


agreement  between  the  financial 
institution  and  the  Secretary  which  shall 
govern  participation  in  the  Title  I  loan 
insurance  program. 

(c)  Approved  lending  area.  A  Title  I 
lender  or  loan  correspondent  may 
originate  loans  or  purchase  advances  of 
credit  only  within  a  geographic  lending 
area  approved  by  the  Secretary. 
Expansion  of  the  lending  area  of  the 
lender  or  loan  correspondent  shall  be 
subject  to  a  determination  by  the 
Secretary  that  the  lender  or  loan 
correspondent  has  the  capability  to 
carry  out  proper  loan  origination  in 
compliance  with  24  CFR  part  201  within 
the  expanded  area. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  2502-0328.) 

§202.2  Definitions. 

As  used  in  this  part  the  term:  (a) 
Lender  means  a  Hnancial  institution 
which  (1)  holds  a  valid  Title  I  contract  of 
insurance  and  continues  to  be  approved 
by  the  Secretary  under  this  part  to 
originate,  purchase,  service,  and/or  sell 
loans  insured  under  24  CFR  part  201;  or 

(2)  Is  under  suspension  or  holds  a  ' 
Title  1  contract  of  insurance  that  has 
been  terminated,  but  which  remains 
responsible  for  servicing  or  selling  Title 
I  loans  which  it  holds  and  is  authorized 
to  file  insurance  claims  on  such  loans. 

(b)  Loan  correspondent  means  a 
financial  institution  approved  by  the 
Secretary  to  originate  ’Title  I  direct  loans 
for  sale  or  transfer  to  a  sponsoring 
Hnancial  institution  which  holds  a  valid 
Title  I  contract  of  insurance  and  is  not 
under  suspension. 

(c)  Supervised  institution  means  a 
Hnancial  institution  which  is  a  member 
of  the  Federal  Reserve  System  or  whose 
accounts  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  the 
National  Credit  Union  Administration. 
The  term  also  includes  any  financial 
institution  which  is  subject  to  inspection 
and  supervision  by  a  governmental 
agency  that  is  required  by  law  or 
regulation  to  make  periodic 
examinations  of  its  books  and  accounts. 

(d)  Nonsupervised  institution  means  a 
Rnancial  institution  which  has  as  its 
principal  activity  the  lending  or 
investment  of  funds  in  mortgages, 
consumer  installment  notes,  or  similar 
advances  of  credit,  or  the  purchase  of 
consumer  installment  contracts,  and 
which  is  not  required  by  law  or 
regulation  to  submit  to  periodic 
inspection  and  supervision  by  a 
governmental  agency.  >  ;  .  ^ 

(e)  Governmental  institution  means  « '  - 
Federal  State  or  municipal  agency,  a 
Federal  Reserve  Bank,  a  Federal  Home 
Loan  Bank,  the  Federal  National  <■ 


Mortgage  Association,  or  the  Federal 
Home  Loan  Mortgage  Corporation. 

§  202.3  General  approval  requirements. 

To  be  approved  for  participation  in 
the  Title  I  property  improvement  and 
manufactured  home  loan  programs  as 
either  a  lender  or  a  loan  correspondent, 
the  financial  institution  shall  establish 
to  the  satisfaction  of  the  Secretary  that 
it  meets,  and  will  continue  to  meet,  the 
following  general  requirements: 

(a)  It  shall  be  a  corporation  or  other 
chartered  institution  or  permanent 
organization  having  succession,  and 
shall  be  authorized  under  Federal  or 
State  law  or  regulation  to  originate  or 
purchase  consumer  and  mortgage  loans, 
or  shall  be  a  Federal,  State  or  municipal 
agency. 

(b)  It  shall  employ  trained  personnel 
competent  to  perform  their  assigned 
responsibilities  in  consumer  and 
mortgage  lending  activities,  and  shall 
have  adequate  staff  and  facilities  to 
originate  and/or  service  Title  I  loans. 

(c)  It  shall  ensure  that  all  employees 
who  will  report  Title  I  loans  for 
insurance  on  behalf  of  the  lender  shall 
be  corporate  oncers  or  shall  otherwise 
be  authorized  to  bind  the  lender  in 
matters  involving  the  origination  of  Title 
I  loans. 

(d)  It  shall  comply  with  Title  VIII  of 
the  Civil  Rights  Act  of  1968,  Executive 
Order  11063,  the  Equal  Credit 
Opportunity  Act,  and  other  Federal  laws 
relating  to  consumer  lending  activities. 

(e)  It  shall  not  use  escrow  funds 
collected  from  borrowers  for  any 
purpose  other  than  that  for  which  they 
were  received. 

(f)  It  shall  originate  Title  I  loans  from 
branch  offices  only  with  the  prior 
approval  of  the  Secretary,  and  it  shall  be 
responsible  to  the  Secretary  for  all 
actions  taken  by  its  lending  and 
servicing  branches. 

(g)  It  shall  file  a  yearly  verification 
report  on  a  form  prescribed  by  the 
S^retary. 

(h)  It  shall  submit  a  copy  of  its  latest 
financial  statement  and  such  other 
information  as  the  Secretary  may 
request,  end  shall  submit  to  an 
examination  of  that  portion  of  its  - 
records  which  relates  to  its  Title  I 
lending  activities. 

(i)  It  shall  provide  prompt  notification, 
on  a  form  prescribed  by  the  Secretary, 
of  all  corporate  changes,  including  but 
not  limited  to  mergers,  terminations, 
changes  in  name  or  location,  control  of 
ownership,  and  character  of  business.  ~ 

(j)  Except  for  governmental 
institutions  as  defined  in  §  202.2,  it  shall 
pay  an  application  fee  and  an  annual 
fee,  iiidiiding  air  additional  fee  for  each 
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branch  office  authorized  by  the 
Secretary  to  originate  Title  I  loans. 
These  fees  shall  be  in  such  amount  as 
the  Secretary  may  require  to  assist  in 
defraying  the  cost  of  approving  and 
supervising  lenders  and  loan 
correspondents  for  participation  in  the 
Title  I  program. 

(k)  No  lender  or  loan  correspondent, 
nor  any  ofHcer,  director,  principal  or 
employee  of  a  lender  or  loan 
correspondent,  shall: 

(l)  Be  under  suspension,  debarment, 
or  other  restrictions  under  24  CFR  Part 
24  or  25  or  under  similar  procedures  of 
any  other  Federal  agency;  or 

(2)  Be  indicted  for  or  convicted  of  an 
Odense  which  reflects  adversely  upon 
the  lender  or  loan  correspondent's 
integrity  or  its  ability  to  participate  in 
the  Title  I  program. 

(Approved  by  the  Office  of  Management 
and  Budget  un^r  control  number  2502-0328.) 

i  202.4  Requirements  for  supervised 
lenders. 

In  addition  to  the  general  approval 
requirements  in  §  202.3,  a  supervised 
institution  shall  meet  the  following 
requirements  to  qualify  as  a  lender 

(a)  A  supervised  institution  shall  have 
and  maintain  a  net  worth  of  not  less 
than  $250,000  in  assets  acceptable  to  the 
Secretary. 

(b)  Supervised  institutions  which  were 
approved  prior  to  November  18, 1991 
shall  have  until  November  18, 1994  to 
meet  the  net  worth  requirements  of 
paragraph  (a)  of  this  section. 

(c)  A  supervised  institution  shall 
provide  prompt  notification  to  the 
Secretary  in  the  event  of  termination  of 
its  supervision  by  its  supervisory 
agency. 

§  202.5  RequirMiwnts  for  nonsuporvlsed 
lenders. 

In  addition  to  the  general  approval 
requirements  in  {  202.3,  a  nonsupervised 
institution  shall  meet  the  following 
requirements  to  qualify  as  a  lender 


(a)  A  nonsupervised  institution  shall 
have  and  maintain  a  net  worth  of  not 
less  than  $250,000  in  assets  acceptable 
to  the  Secretary,  and  shall  have  and 
maintain  a  reliable  warehouse  line  of 
credit  or  other  funding  program 
acceptable  to  the  Secretary  of  not  less 
than  $500,000  for  use  in  originating  or 
purchasing  Title  I  loans. 

(b)  Nonsupervised  institutions  which 
were  approved  prior  to  November  18, 
1991  shall  have  until  November  18, 1994 
to  meet  the  net  worth  and  warehouse 
line  of  credit  requirements  of  paragraph 

(a)  of  this  section. 

(c)  Within  90  days  of  the  close  of  its 
fiscal  year  and  at  such  other  times  as 
may  be  requested  by  the  Secretary,  a 
nonsupervised  institution  shall  file  with 
the  Secretary  an  audit  report  and 
financial  statements  in  a  form 
acceptable  to  the  Secretary,  consisting 
of  a  balance  sheet,  a  statement  of 
operations  and  retained  earnings,  an 
analysis  of  net  worth  adjusted  to  reflect 
only  assets  acceptable  to  the  Secretary, 
and  an  analysis  of  escrow  funds.  The 
audit  report  and  Hnancial  statements 
shall  be  based  upon  an  audit  performed 
by  a  CertiHed  Public  Accountant  or  by  a 
qualified  Independent  Public 
Accountant  (as  defined  by  the 
Comptroller  General  of  the  United 
States)  licensed  by  a  State  or  other 
political  subdivision  of  the  United 
States. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  2S02-0328.) 

S  202.8  Requirements  for  loan 
correspondents. 

In  addition  to  the  general  approval 
requirements  in  §  202.3,  a  Hnancial 
institution  shall  meet  the  following 
requirements  to  qualify  as  a  loan 
correspondent 

(a)  A  loan  correspondent  shall  have 
and  maintain  a  net  worth  of  not  less 
than  $50,000  in  assets  acceptable  to  the 
Secretary,  plus  an  additional  $25,000  for 
each  branch  office  authorized  by  the 
Secretary,  up  to  a  maximum  requirement 
of  $250,000. 


(b)  A  loan  correspondent  may  sell  or 
transfer  Title  I  loans  only  to  its 
sponsoring  lenders.  There  is  no 
limitation  on  the  number  of  sponsoring 
lenders  that  a  loan  correspondent  may 
have,  and  no  limitation  on  the  number  of 
loan  correspondents  that  a  lender  may 
sponsor. 

(c)  Each  sponsoring  lender  shall 
request  approval  of  its  loan 
correspondents  from  the  Secretary,  and 
shall  be  responsible  to  the  Secretary  for 
the  actions  of  its  loan  correspondents  in 
originating  Title  I  loans. 

(d)  All  Title  I  loans  shall  be  funded  by 
and  closed  in  the  name  of  the  loan 
correspondent,  prior  to  their  sale  or 
transfer  to  a  sponsoring  lender. 

(e)  Within  90  days  of  the  close  of  its 
fiscal  year  and  at  such  other  times  as 
may  be  requested  by  the  Secretary,  a 
loan  correspondent  which  is  a 
nonsupervised  institution  shall  file  with 
the  Secretary  an  audit  report  and 
financial  statements  in  a  form 
acceptable  to  the  Secretary,  consisting 
of  a  balance  sheet,  a  statement  of 
operations  and  retained  earnings,  an 
analysis  of  net  worth  adjusted  to  reflect 
only  assets  acceptable  to  the  Secretary, 
and  an  analysis  of  escrow  funds.  The 
audit  report  and  Hnancial  statements 
shall  be  based  upon  an  audit  performed 
by  a  Certified  Public  Accountant  or  by  a 
qualified  Independent  Public 
Accountant  (as  defined  by  the 
Comptroller  General  of  the  United 
States)  licensed  by  a  State  or  other 
political  subdivision  of  the  United 
States. 

(f)  A  loan  correspondent  and  its 
sponsoring  lender  shall  provide  prompt 
notification  to  the  Secretary  if  their  loan 
correspondent  agreement  is  terminated. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  number  2502-0328.) 

Dated:  October  1, 1991. 

Arthur).  Hill, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  91-24721  Filed  10-17-91: 8:45  am] 
BtUJNO  COOC  4210^-«i 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  Na  N-91-3329;  FR-3175-»M>1] 

Title  I  Property  improvement  and 
Manufactured  Home  Loans;  Income 
Requirements  for  Borrowers 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — ^Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 

SUMMARY:  In  today’s  Federal  Register, 
the  Department  is  publishing  a  ^al  rule 
implementing  major  changes  to  reform 
the  Title  I  property  improvement  and 
manufactured  home  loan  programs.  The 
final  rule  amends  24  CFR  201.22(b)  to 
revise  the  method  for  calculating  the 
maximum  expense-to-income  ratios  that 
are  used  in  connection  with 
manufactured  home  loans,  and  to 
extend  the  use  of  such  ratios  to 
borrowers  obtaining  property 
improvement  loans.  'Iliis  Notice 
publishes  the  maximum  expense-to- 
income  ratios  that  are  to  be  used  by 
lenders  in  determining  the 
creditworthiness  of  borrowers  under 
both  the  property  improvement  and 
manufacture  home  loan  programs. 
EFFECnvc  DATE:  November  18, 1991. 

FOR  FURTHER  INFORMATION  CONTACT. 
Robert  J.  Coyle.  Director,  Title  I 
Insurance  Division,  Room  9158, 451 
Seventh  Street  SW^  Washington.  DC 
20410.  Telephone  number  (202)  708-2880. 
Hearing-  or  speech-impaired  individuals 
may  call  HDD’s  ’TDD  number,  which  is 
(202)  708-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATION:  In 
today’s  Federal  Register,  the 
D.^partment  is  publishing  a  final  rule 
implementing  major  changes  to  reform 
the  Title  I  property  improvement  and 
manufactured  home  loan  programs.  One 
of  the  goals  of  program  reform  is  to 
establish  more  objective  criteria  for 
lending  institutions  to  use  in  approving 
loans.  The  final  rule  amends  the 
program  regulations  at  24  CFR  201.22(b) 
to  revise  the  method  for  calculating  the 
maximum  expense-to-income  ratios  that 
are  used  in  determining  whether  a 
borrower’s  income  is  adequate  to 
qualify  for  a  numufactured  home  loan. 


In  addition,  24  CFR  201.22(b)  has  been 
revised  to  extend  the  use  of  such  ratios 
to  borrowers  obtaining  property 
improvements  loans.  For  both  programs, 
the  Secretary  has  established  maximum 
ratios  of  expenses  to  effective  gross 
income  which  may  not  be  exceeded 
unless  there  are  compensating  factors. 

This  Notice  publishes  the  maximum 
expense-to-income  ratios  to  be  used  by 
lenders  in  determining  the 
creditworthiness  of  borrowers  under 
both  the  property  improvement  and 
manufactured  home  loan  programs. 
’These  maximum  ratios  are  applicable  to 
all  credit  applications  approved  by  the 
lender  on  or  after  the  effective  date  of 
this  Notice.  When  efiective,  this  Notice 
supersedes  that  portion  of  a  Notice 
published  in  the  Federal  Register  on 
March  21. 1986  (51  FR  9786)  which 
provided  maximum  ratios  of  expenses  to 
net  effective  income  that  were 
applicable  only  to  manufactured  home 
loans. 

Definitions 

In  determining  whether  a  borrower’s 
income  is  adequate  to  qualify  for  a  Title 
I  loan,  the  following  definitions  are 
applicable: 

“Efiective  gross  income”  is  defined  as 
continuing  income  fitim  all  sources  that 
is  reasonably  e^qiected  to  be  available 
during  the  first  two  years  of  the  loan 
obligation,  without  any  deduction  for 
income  taxes  or  other  items. 

“Total  fixed  expenses"  is  the  sum  of 
the  borrower’s  housing  expenses  and 
other  recurring  charges. 

"Housing  expenses”  includes  all 
payments  for  principal,  interest,  loan  or 
mortgage  insurance  charges,  ground  rent 
or  leasehold  charges,  real  estate  taxes, 
hazard  insurance,  and  homeowners 
association  or  condominium  fees,  but 
does  not  include  utility  costs. 

“Other  recurring  charges”  includes  all 
payments  on  automobile  loans,  furniture 
loans,  student  loans,  installment  loans, 
revolving  charge  accounts,  alimony  or 
child  support  child  care,  and  any  other 
debt  where  the  obligation  is  expected  to 
continue  for  six  months  or  more. 

Ratio  for  Property  Improvement  Loans 

’The  Secretary  has  determined  that  for 
a  borrower’s  income  to  be  considered 
adequate  to  qualify  for  a  property 
improvement  loan,  the  borrower’s  total 
fixed  expenses  (including  payments  on 
the  property  improvement  loan)  shall  ■ 


not  exceed  45  percent  of  effective  gross 
income. 

Ratios  for  Manufactured  Home  Loans 

’The  Secretary  has  determined  that  for 
a  borrower’s  income  to  be  considered 
adequate  to  qualify  for  a  manufactured 
home  loan,  the  borrower’s  total  housing 
expenses  (including  payments  on  the 
manufactured  home  loan)  shall  not 
exceed  29  percent  of  effective  gross 
income,  and  the  borrower’s  total  fixed 
expenses  (including  payments  on  the 
manufactured  home  loan)  shall  not 
exceed  41  percent  of  effective  gross 
income. 

Compensating  Factors 

If  the  maximum  expense-to-income 
ratios  are  exceeded,  a  borrower’s 
income  may  be  considered  adequate  to 
qualify  for  a  loan  only  if  the  lender 
determines  and  documents  in  the  loan 
file  the  existence  of  compensating 
factors  concerning  the  borrower’s 
creditworthiness  that  support  approval 
of  the  loan.  Examples  of  such  factors 
include  but  are  not  limited  to  the 
following: 

1.  ’The  borrower  receives  employee 
benefits  not  included  in  effective  gross 
income,  but  which  directly  affect  the 
borrower’s  ability  to  meet  financial 
obligations  (e.g.,  a  company  automobile 
that  is  available  for  personal  use). 

2.  A  considerable  portion  of  the 
borrower’s  efiective  gross  income  is 
finm  nontaxable  sources. 

3.  The  borrower  has  substantial  cash 
reserves  available  for  contingencies 
(e.g.,  a  savings  account  with  the 
equivalent  of  several  months’  income). 

4.  ’The  borrower’s  total  fixed  expenses 
have  been  at  the  same  or  higher  levels 
for  the  past  two  years,  without  any 
evidence  of  delinquency. 

If  the  lender  has  any  doubt  about 
whether  a  particular  compensating 
factor  is  acceptable,  a  specific  ruling 
should  be  requested  fi‘om  the 
Department. 

Authority:  Sec.  2,  National  Housing  Act  (12 
U.S.C  1703);  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

Dated:  October  1, 1991. 

Arthur  ).  Hill, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

(FR  Doc.  91^757  Filed  10-17-91;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Part  233 

Department  of  Defense  Federal 
Acquisition  Regulation  Supplement; 
Contracting  Officer’s  Hnal  Decisions 

agency:  Department  of  Defense  (DOD). 
ACTION:  Interim  rule  with  request  for 
comments. 

summary:  The  Defense  Acquisition 
Regiilations  (DAR)  Council  has  issued 
an  interim  rule  amending  the  Defense 
Federal  Acquisition  Regulation 
Supplement  (DFARS)  by  adding  a  new 
section  233.211  to  require  that  all 
contracting  ofhcer  final  decisions 
include  a  note  alerting  the  contractor  to 
a  recent  court  decision  which  could 
affect  the  contractor’s  choice  of  a  forum 
for  appeal. 

Note:  This  rule  amends  the  1988  edition  of 
DFARS,  not  the  1991  edition  which  was 
published  July  31. 1991  (56  FR  36280). 

DATES:  Effective  Date:  October  4, 1991. 

Comment  Date:  Conunents  on  the 
interim  rule  should  be  submitted  in 
writing  at  the  address  shown  below  on 
or  before  (November  18, 1991),  to  be 
considered  in  the  formulation  of  the 
final  rule.  Please  cite  DAR  Case  91-043D 
in  all  correspondence. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  ATTN: 
Mr.  Eric  Mens,  OUSD(A)DP,  The 
Pentagon,  Washington,  DC  20301-3000. 
Telefax  Number  (703)  697-9845. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Eric  Mens,  (703)  697-7266. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  The  Finney  Company,  Inc.,  versus 
United  States  (Claims  Court  No.  91- 
1141C),  the  contractor  appealed  a 
termination  for  default  that  did  not 
include  a  money  claim.  The  contracting 
officer's  Hnal  decision  used  language 
substantially  the  same  as  that  found  at 
FAR  33.211(a](4](v)  concerning 
contractor  appeals  to  either  the  Armed 
Services  Board  of  Contract  Appeals  or 
the  Claims  Court.  Based  upon  the 


decision  by  the  Court  of  Appeals  for  the 
Federal  Circuit  in  Overall  Roofing  Sr 
Construction,  Inc.  versus  United  States, 
929  F.2d  687,  the  Claims  Court  held  that 
it  did  not  have  jurisdiction  to  decide  this 
appeal  absent  a  money  claim.  The 
Claims  Court  also  concluded  that  the 
contracting  officer’s  final  decision  had 
misinformed  the  contractor  regarding  its 
right  to  appeal  to  the  Claims  Court,  and 
therefore,  it  did  not  comply  with  the 
Contract  Disputes  Act.  'The  Court  took 
this  action  even  though  the  contracting 
officer’s  final  decision  was  issued  prior 
to  the  Circuit  Court’s  decision  in  Overall 
Roofing. 

'  Section  233.211  is  added  to  the 
Defense  Federal  Acquisition  Regulation 
Supplement  to  require  contracting 
officers  to  insert  a  “note”  in  all 
contracting  officer  final  decisions, 
immediately  following  the  paragraph 
required  by  FAR  33.211(a)(4)(v].  The 
note  advises  the  contractor  to  refer  to  a 
recent  Circuit  Court  decision  which  may 
afiect  the  contractor’s  choice  of  a  forum 
for  appeal. 

B.  Determination  to  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
to  issue  this  regulation  as  an  interim 
rule.  This  action  is  necessary  because 
the  Claims  Court  decision  in  The  Finney 
Company,  Inc.,  versus  United  States 
(Claims  Court  No.  91-1141C)  has  a 
potential  impact  on  all  contracting 
officer  final  decisions  which  contain 
language  substantially  the  same  as  set 
forffi  in  FAR  33.211(a)(4)(v).  Similar 
changes  proposed  for  FAR  33.211  will 
not  be  published  until  a  later  date. 
Therefore,  it  is  essential  that  guidance 
be  issued  expeditiously  in  the  DFARS. 

C  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.,  applies  but  the  interim 
rule  is  not  e^qiected  to  have  a  significant 
economic  impact  on  a  substantid 
number  of  small  entities  because  the 
rule  does  not  change  existing  appeal 
procedures  under  FAR  subpart  33.1  or 
DFARS  subpart  233.1.  It  merely  provides 
additional  information  for  consideration 
by  contractors  who  choose  to  appeal  a 


contracting  officer’s  final  decision.  An 
initial  regulatory  flexibility  analysis  has 
tfierefore  not  been  performed. 

Comments  from  small  entities 
concerning  the  affected  DFARS  subpart 
will  be  considered  in  accordance  with 
section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite  5 
U.S.C.  610  (DAR  Case  91-610D]  in 
correspondence. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub.  L 
96-511)  does  not  apply  because  the 
interim  rule  does  not  impose  any 
recordkeeping  requirements  or 
information  collection  requirements  or 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  OMB 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  233 

Government  procurement. 

Claudia  L.  Naugle, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  233  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  233  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301, 10  U.S.C.  2202,  DoD 
Directive  5000.35,  DoD  FAR  Supplement 
201.301. 

PART  233— PROTESTS.  DISPUTES, 
AND  APPEALS 

2.  A  new  section  233.211  is  added  to 
read  as  follows: 

233.21 1  Contracting  officer’s  decision. 

(a)(4)(v)  Insert  the  following  “Note”  in 
all  final  decisions  immediately  after  the 
paragraph  required  by  FAR 
33.211(a)(4)(v)  (i.e.,  after  "claims  of 
$50,000  or  less”): 

“(Note:  The  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  has  issued  a  decision  that  you 
should  consider  in  evaluating  your  choice  of 
a  potential  forum  for  any  appeal  from  this 
final  decision.  See  Overall  Roofing  & 
Construction,  Inc.  versus  U.S.,  929  F2.d  687 
(Fed.  Cir.  1991)).” 

[FR  Doc  91-24887  Filed  10-17-91;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Assistant  Secretary  for 
intemationai  Affairs  and  Energy 
Emergencies 

Proposed  Subsequent  Arrangements 
Between  the  United  States 
Government  and  the  European  Atomic 
Energy  Community. 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160),  notice  is  hereby  given  of 
proposed  “subsequent  arrangements” 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperatioiffietween  the 
Government  of  the  United  States  of 
America  and  the  Government  of 
Switzerland  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

These  subsequent  arrangements 
would  give  approval,  which  must  be 
obtained  under  the  above-mentioned 
agreements,  for  the  following  transfer  of 


special  nuclear  materials  of  United 
States  origin,  or  of  special  nuclear 
materials  produced  through  the  use  of 
materials  of  United  States  origin,  as 
follows: 

Switzerland  to  France  for  the  purpose 
of  reprocessing,  42  irradiated  fuel 
assemblies,  containing  approximately 
7,435  kilograms  of  uranium,  enriched  to 
approximately  0.77%  in  U-235  and  64 
kilograms  of  plutonium,  from  the 
Muhleberg  nuclear  power  station,  and  36 
irradiated  fuel  assemblies,  containing 
approximately  15,000  kilograms  of 
uranium,  enriched  to  approximately 
0.90%  in  U-235  and  150  kilograms  of 
plutonium,  from  the  Gosgen-Daniken 
nuclear  power  station.  'Hiese 
subsequent  arrangements  are 
designated  as  RTD/EU(SD)-75  and 
RTD/EU(SD)-76,  respectively. 

The  United  States  has  received 
assurance  from  the  Government  of 
Switzerland  that  the  recovered  uranium 
and  plutonium  will  be  stored  in  France, 
and  will  not  be  transferred  from  France, 
nor  put  to  any  use,  without  the  prior 
consent  of  the  United  States 
Government. 


In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  these 
subsequent  arrangements  will  not  be 
inimical  to  the  common  defense  and 
seciirity. 

These  subsequent  arrangements  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  and  after  Hfteen  days  of 
continuous  session  of  the  Congress, 
beginning  the  day  after  the  date  on 
which  the  reports  required  by  section 
131(b)(1)  of  the  Atomic  Energy  Act  of 
1954,  as  ame  ided  (42  U.S.C.  2160),  are 
submitted  to  Jie  Committee  on  Foreign 
Affairs  of  the  House  of  Representatives 
and  the  Committee  on  Foreign  Relations 
of  the  Senate.  The  two  time  periods 
referred  to  above  shall  run  concurrently. 

Issued  in  Washington,  DC  on  October  16, 
1991. 

Richard  H.  Williamson, 

Associate  Deputy  Assistant  Secretary  for 
International  Affairs. 

(FR  Doc.  91-25392  Filed  10-17-91: 10:58  am] 
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LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 

233 . 

. 52440' 

may  be  used  Hi  conjunction 

with  “P  L  U  S"  (Public  Laws 
Update  Service)  on  202-523- 
6^1.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
Hi  individual  pamphlet  form 
(referred  to  as  "slip  laws’*) 
from  the  Supehnterxlerrt  of 
Documents,  U.S.  Government 
Printing  Of^,  Washington, 

DC  20402  (phone,  202-512- 
2470). 

H.R.  293SAPub.  L.  102-129 

To  designate  the  building 
located  at  6600  Lorain 
Avenue  in  Cleveland,  Ohio,  as 
the  "Patrick  J.  Patton  United 
States  Post  Office  Building". 
(Oct  15,  1991;  105  Stat  625; 
1  page)  Price;  $1.00 
Last  List  October  16,  1991 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  corrected. 

$21.00  per  year 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 

$19.00  per  year. 

A  hndinqjud  is  included  in  each  publication  vvhich  lists 
Federal  twister  page  numbers  mth  the  date  ol  publication 
m  the  Federal  Register. . 

Note  to  FR  Subscribers: 

FR  Indexes  and  the  ISA  (List  ol  CFR  Sections  Afteaed) 
are  mailed  automatical/y  to  regular  FR  subsaibers 


Superintendent  of  Documents  Subscriptions  Order  Form 


(Mir  PracKsmg  Mi: 

♦6483 


Charge  your  order. 

Its  easy! 


□YES,  please  send  me  the  following  indicated  subscriptions; 

□  LSA  •List  of  CFR  Sections  Affected— one  year  as  issued— $21.(X)  (LCS) 
CJ  Federal  Register  Index— one  year  as  issued— $19.00  (FRSU) 


Charge  ordara  may  be  letephoned  to  the  GPO  order 
deak  al  (202)  783-3238  from  8:00  am.  to  4:00  p.m. 
eaatom  tima  Monday^riday  (except  hoMaysj. 


1.  The  total  cost  of  n^  order  is  $ _ 

International  customers  please  add  2S%. 

Please  l^pe  or  Print 


(Company  or  personal  name) 
(Additional  address/attention  line) 


(Street  address)  .  •  •  .  .  ;; 

(CStyt  Slate,  ZIP  Code)  ■  '  ^ 

(I^ime  phone  including  area  code) 


.  All  prices  include  regular  domestic  postage  and  handling  and  are  subject  to  change. 


3L  Please  choose  method  of  payment: 

I  I  Check  payable  to  the  Superintendent  of  Documents 
0  GPO  Deposit  Account  (  I  I  I  I  I  I  I  ~  I  I 
CH  VISA  or  MasterCard  Account 

III  I  I  'M  I  I  111  I  I  I  i-i  rm 

-  Thank  you  for  your  order! 

(Credit  card  expiration  date) 


(Signature])  ' 


(KEV. 


4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9371 


(Street  address) 

(City.  State.  ZIP  Code) 

(  '  ) _ 

(Daytime  phone  including  area  code) 


(Credit  card  expiration  date) 


(Signature) 


Thank  you  for  your  order! 


Mail  To:  Superintendent  of  Documents.  Government  Printing  Office.  Washington.  DC  20402-9325 


(M>r«>*gcp<i  Superintendent  of  Documents  Publications  Order  Form  „ 

*6661  yog,  HE 

I  1  YES«  please  send  me  the  following  indicated  publication:  ®'’4«rs  and  iiK|uiries-(202)  275-0019 


_ copies  of  the  CODIFICATION  OF  PRESIDENTIAL  PROCLAMATIONS  AND  EXECUTIVE  ORDERS. 

S/N  069-000-00018-5  at  $32.00  each. 


The  total  cost  of  my  order  is  S _ (International  customers  please  add  25%.)  Prices  include  regular  domestic  postage  and 

handling  and  are  good  through  1/90.  After  this  date,  please  call  Order  and  Information  Desk  at  202-783-3238  to  verify  prices. 

Please  Choose  Method  of  Payment: 

(Company  or  personal  name)  (Please  type  or  print)  I — 1  Check  payable  to  the  Superintendent  of  Documents 

_  n  GPO  Deposit  Account  I  I  I  I  I  I  I  I  "EH 

(Additional  address/attention  line)  I  I  j  * 

I _ I  VISA  or  MasterCard  Account 


(Please  type  or  print) 


^Proclamations 

and 

Executive 
Orders  - 


New  edition  ....  Order  now ! 


For  those  of  you  wf  lo  must  keep  informed 
about  Presidential  Proclamations  and 
Executive  Orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  corWaAns  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  April  13. 1945, 
through  January  20, 1989,  and  which  have  a 
continuing  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  and  a  table  listing  each  proclamation 
and  Executive  order  issued  during  the 
1945-1989  period — along  with  any 
amendments— an  indication  of  its  current 
status,  and,  where  applicable,  its  location  in 
this  volume. 


Published  by  the  Office  of  the  Federal  Register. 
National  Archives  and  Records  Administration 


Order  from  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington.  DC  20402-9325 


The  authentic  text  behind  the  news 


•  •  • 


The  Weekly 
Compilation  of 

Presidential 

Documents 

Administration  of 
George  Bush 


Weakly  Cewpiktiw  of 

Presidential 

Documents 


mmkf.immfn.im 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contains  the 
full  text  of  the  President’s  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  person¬ 
nel  appointments  and  nominations,  and 
other  Presidential  materials  released 
by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  contains  an  Index  of 
Contents  arxl  a  Cumulative  Index  to 
Prior  Issues. 

Separate  indexes  are  published 
periodically.  Other  features  include 


lists  of  acts  approved  by  the 
President,  nominations  submitted  to 
the  Senate,  a  checklist  of  White 
House  press  releases,  and  a  digest  of 
other  Presidential  activities  and  White 
House  announcements. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration. 


Superintendent  of  Documents  Subscriptions  Order  Form 


Order  PrKessmg  Code 

Charge  orders  may  be  lelegtioned  lo  the  GPO  order 
desk  at  (202)  783-3230  from  8:00  a  m  to  4  00  p  m. 
lastem  tme.  Monday-Fnday  (except  holidays) 

a  please  enter  my  subscription  for  one  year  to  the  WEEKLY  COMPILATION 
OF  PRESIDENTIAL  DOCUMENTS  (PD)  so  I  can  keep  up  to  date  on 
Presidential  activities. 


*6466 


Charge  your  order. 

It’»  nasv! 


[D  $96.00  First  Class  EH  $55.00  Regular  Mail 


1.  The  total  cost  of  my  order  is  $ _ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 

Please  Type  or  Print 


2 _ 

(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


3.  Please  choose  method  of  payment: 

EZI  Check  payable  to  the  Superintendent  of 
Documents 

CH  GPO  Deposit  Account  I  I  I  I  I  I  I  l~'n 
EH  VISA  or  MasterCard  Account 


(City,  State,  ZIP  Code) 

I _ I _ 

(Daytime  phone  including  area  code) 

4.  Mail  To:  Superintendent  of  Documents,  Government 


_  Thank  you  for  your  order! 

(Credit  card  expiration  date) 


(Signature)  (Rm.  i-20-a9) 

Printing  Office,  Washington,  D.C.  20402-9371 


The  Federal  Register 

Regulations  appear  as  agency  documents  which  are  published  daily 

in  the  Federal  Register  and  codified  annually  in  the  Code  of  Federal  Regulations 


The  Federal  Register,  published  daily,  is  the  official 
publication  for  notifying  the  public  of  proposed  and  final 
regulations.  It  is  the  tool  for  you  to  use  to  participate  in  the 
rulemaking  process  by  commenting  on  the  proposed 
regulations.  And  it  keeps  you  up  to  date  on  the  Federal 
regulations  currently  in  effect. 

Mailed  monthly  as  part  of  a  Federal  Register  subscription 
are;  the  LSA  (List  of  CFR  Sections  Affected)  which  leads  users 
of  the  Code  of  Federal  Regulations  to  amendatory  actions 
published  in  the  daily  Federal  Register;  and  the  cumulative 
Federal  Register  In^x. 


The  Code  of  Federal  Regulations  (CFR)  comprising 
approximately  196  volumes  contains  the  annual  codification  of 
the  final  regulations  printed  in  the  Federal  Register.  Each  of 
the  50  titles  is  updated  annually. 

Individual  copies  are  separately  priced.  A  price  list  of  current 
CFR  volumes  appears  both  in  the  Federal  Register  each 
Monday  and  the  monthly  LSA  (List  of  CFR  Sections  Affected). 
Price  inquiries  may  be  made  to  the  Superintendent  of 
Documents,  or  the  Office  of  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processmg  Code; 

*6463 


Charge  your  order. 

If 8  easy! 


□YES  ^  please  send  me  the  following  indicated  subscriptions: 

•  Federal  Register  ||  •  Code  of  Federal  Regulations 


Charge  orders  may  be  tetephoned  n  the  GPO  order 
11  desk  at  (202)  783-3233  from  8  00  a  m.  to  4  00  p  m 
eastern  bme.  Monday-Fnday  (eicept  holidays) 


•  Federal  Register 

•  Paper: 

S340  for  one  year 
_ $170  for  six-months 

•  24  X  Microfiche  Format: 

_ $195  for  one  year 

_ $97.50  for  six-months 

•  Magnetic  tape: 

_ $37,500  for  one  year 

_ $18,750  for  six-months 


_ $620  for  one  year 

•  24  X  Microfiche  Format: 
_ $188  for  one  year 


Magnetic  tape: 

_ $21 ,750  for  one  year 


1.  The  total  cost  of  my  order  is  $ _ All  prices  include  regular  domestic  postage  and  handling  and  are 

subject  to  change.  International  customers  please  add  25%. 

Please  Type  or  Print 


(Company  or  personal  name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State,  ZIP  Ck>de) 


3.  Please  choose  method  of  payment: 

EH  Check  payable  to  the  Superintendent  of 
Documents 

I  I  GPO  Deposit  Account  I  I  I  I  I  I  I  I  “EH 
I  I  VISA  or  MasterCard  Account 


{ _ ) _  (Credit  card  expiration  date) 

(Daytime  phone  including  area  code)  _ 

(Signature)  (Rev.  2/90) 

4.  Mail  To:  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402-9371 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 
Federal  Regulations  (CFR) 

GUIDE:  Revised  Jamiairy  1, 1909 
SUPPLEMENT:  Revised  January  1, 1991 

The  GUIDE  and  the  SUPPLEMENT  should 
be  used  together.  This  useful  reference  tool, 
compiled  from  agency  regulations,  is  designed  to 
assist  anyone  with  Federal  recordkeeping 
obligations. 

The  various  abstracts  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept,  (2)  who  must 
keep  them,  and  (3)  how  long  they  must  be  kept. 

The  GUnK  is  formatted  and  numbered  to 
parallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration. 

Order  from  Superintendent  of  Documents, 

U.S.  Government  Printing  Office, 

Washington,  DC  20402-9325. 


Supermtendent  of  Documents  Publication  Order  Form 


Order  Processing  Code:  *6788 


□  YES, 


Charae  your  onHr. 

ItfMf! 

To  tax  your  ordors  and  InquMoai  20a-275-2S29 


please  send  me  the  following  indicated  publication: 


copies  of  the  1989  GUIDE  TO  RECORD  RETENTION  REQUIREMENTS  IN  THE  CFR 
S/N  069-000-00020-7  at  $12.00  each. 

_ copies  of  the  1991  SUPPLEMENT  TO  THE  GUIDE,  S/N  069-000-00038-0  at  $1.50  each. 

1.  The  total  cost  of  my  order  is  $ _ (International  customers  pleas  i  add  25%).  All  prices  include  regular 

domestic  postage  and  handling  and  are  good  dirough  9/91.  After  this  date,  please  call  Order  and  bifomiation 
Desk  at  202-783-3238  to  vmify  prices. 

Please  Type  or  Print 


(Company  or  personal  nameT 


(Additional  addi 
(Street  address) 


(Qty,  State,' 


/attention  line) 


3.  Please  choose  method  of  payment: 

O  Chedc  payable  to  the  Superintendent  of  Documents 
ED  GPO  Deposit  Account  I  I  i  1  1  i  I  1"“!  I 
ED  VISA  or  MasterCard  Account 


Tktmk  yarn  for  yemr  order! 


(Daytime  |^ne  including  area  code)  _ 

(Signature) 

4.  Mail  Tot  Superintendent  of  Documents,  Government  Printing  Office,  Washington,  DC  20402-9325 
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